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SUPREME COURT COMMISSIONERS. 


(Laws 1893, chapter 16, page 150.) 


Srcrion 1. The supreme court of the state, immedi- 
ately upon the taking effect of this act, shall appoint 
three persons, no two of whom shall be adherents to the 
same political party, and who shall have attained the age 
of thirty years and are citizens of the United States and 
of this state, and regularly admitted as attorneys at law 
in this state, and in good standing of the bar thereof, as 
commissioners of the supreme court. 

Sec. 2. It shall be the duty of said commissioners, un- 
der such rules and regulations as the supreme court may 
adopt, to aid and assist the court in the performance of 
its duties in the disposition of the numerous cases now 
pending in said court, or that shall be brought into said 
court during the term of office of such commissioners. 

Scc. 3. The said commissioners shall hold office for the 
period of three years from and after their appointment, 
during which time they shall not engage in the practice 
of the law. They shall each receive a salary equal to the 
salary of a judge of the supreme court, payable at the 
same time and in the same manner as salaries of the 
judges of the supreme court are paid. ° Before entering 
upon the discharge of their duties they shall each take 
the oath provided for in section one (1) of article fourteen 
(14) of the constitution of this state. All vacancies in 
this commission shall be filled in like manner as the orig- 
inal appointment. Provided, That upon the expiration of 
the terms of said comniissioners as hereinbefore provided, 
the said supreme court shall appoint three persons hav- 
ing the same qualifications as required of those first ap- 
pointed as commissioners of the supreme court for a fur- 
ther period of three years from and after the expiration 
of the term first herein provided, whose duties and sala- 
ries shall be the same as those of the commissioners origi- 
nally appointed. (Amended, Laws 1895, chapter 30, page 
155.) 
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‘ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA. : 


JANUARY TERM, A. D. 1898. 


PRESENT: 


Hon. T. 0. C. HARRISON, Curer JusTICcE. 


Hon. T. L. NORVAL, 
Hon. J. J. SULLIVAN, i JUDGES. 


Hon. ROBERT RYAN, 
Hon. JOHN M. RAGAN, } COMMISSIONERS. ‘ 
Hon. FRANK IRVINE, as 


Henry BE. Lewis, APPELLER, Vv. Crry oF LINCOLN, *‘ 
» APPELLANT. 


FirEp May 4, 1898. No. 8031. 


1. Dedication: PLat: STREETS. An effectual statutory dedication of © 
land for use as a public street cannot result from the filing of a 
plat, in the office of the county clerk or register of deeds, by one 
who is not the owner of the fee. 


2, Highways: PREscrirTION. To establish a highway by prescription 
there must be a continuous user by the public under a claim of 
right, distinctly manifested by some appropriate action on the 
part of the public authorities, for a period equal to that required 
to bar an action for the recovery of title to land. 


3. : Section-Lines: DamaceEs. A resolution adopted by a board 
of county commissioners purporting to establish a section-line 
road, within the county for which they are acting, is valid as a 


preliminary order; but before such road can be actually opened 
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there must be a proceeding upon proper notice to ascertain dam- 
ages. : 


4, Eminent Domain: DAMAGES: CONSTITUTIONAL J.iaw. Under section 
21, article 1, of the constitution, which declares “The property of 
no person shall be taken or damaged for public use without just 
compensation therefor,” a landowner cannot be required to sur- 
render his land for public use until his damages are first ascer- 
tained and either paid or proper provision made for their pay- 
ment. 


5. Quieting Title: Srrerts: Crry. Where a city asserts the existence 
of a public street, and seeks to have its title thereto quieted and 
confirmed as against the general owner of the land, it must show 
affirmatively every fact essential to the establishment of its claim. 


‘ 


APPEAL from the district court of Lancaster county. 
Heard below before TIBBETS, J. Affirmed. 


N. C. Abbott, for appellant. 
Harwood, Ames & Pettis, contra. 


SULLIVAN, J. 


By its answer appellant claims that the strip of land 
in controversy in this action is a part of Twenty-seventh 
street, in the city of Lincoln, and asks to have its title 
thereto quieted and confirmed as against Henry E. Lewis, 
who is conceded to be the fee owner of the tract of 
which the disputed strip is a part. The city claims title 
by dedication, by prescription, and under an order of 
the county commissioners of Lancaster county purport- 
ing to establish a public road over the locus in quo. The 
assertion of title by virtue of a dedication is based on the 
fact that the disputed strip is embraced in the plat of an 
addition to the city of Lincoln filed in the office of the 
county clerk of said county by James O. Young, a former 
owner of the tract of which the land in question formed 
apart. The filing of this plat was manifestly ineffectual 
as a statutory dedication, because it did not profess to 
devote this strip to the use of the public as a street, and 
for the further and more forceful reason that Young was 
not the owner of the strip when the plat was filed, having 
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sold and conveyed it to another some months prior to that 
time. The evidence touching the establishment of an ease- 
ment by prescription is somewhat conflicting and equivo- 
cal, but we think it fails to sustain appellant’s claim 
in that regard. The principle to be deduced from the . 
authorities seems to be that a highway may be estab- 
lished by continuous adverse user by the public for a 
period equal to that required to bar an action for the 
recovery of title to land; but the use by the public must 
be under a claim of right distinctly manifested by some 
appropriate action on the part of the public authorities. 
If the use was by the express or implied permission of 
the owner of the land, and the public authorities have 
not improved or repaired it as a highway or exercised 
any control or dominion over it, a road ‘by prescription 
is not established. (Lanier v. Booth, 50 Miss, 410; Irwin 
v. Dixion, 9 How. [U. S.] 10; Stewart v. Frink, 94 N. Car. 
487; Blanchard v. Moulton, 63 Me. 437; Cyr v. Madore, 73 
Me. 53; Pentland v. Keep, 41 Wis. 490; State v. Green, 41 
Ia. 693; Engle v. Hunt, 50 Neb. 358.) The second point 
in the syllabus of the last mentioned case states the rule 
as follows: “To establish a highway by prescription 
there must be a user by the general public under a claim 
of right, and which is adverse to the occupancy of the 
owner of the land, of some particular or defined way or 
track, uninterruptedly, without substantial change, for 
a period of time necessary to bar an action to recover 
the land.” The evidence in this case shows clearly 
enough that Lewis and his predecessors, in the owner- 
ship and occupancy of the premises adjoining the dis- 
puted strip, always considered themselves the owners 
of the strip and continuously used it to some extent, and 
exercised dominion over it in their own right. On the 
other hand, it does not appear that the city authorities 
ever did anything until just prior to the commencement 
of this action to indicate that they claimed the strip as 
part of a public street. 

It is said by counsel for appellant that Lewis’ occu- 
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pancy and use of the strip were permissive, and in sup- 
port of the assertion we are referred to certain general 
ordinances of the city of Lincoln conferring upon lot 
. owners the right to use portions of the streets in front 
of their premises for the cultivation and care of orna- 
mental trees. But, since Lewis was the owner of the fee, 
- it may with equal or greater reason be insisted that the 
very limited use by the public of the sidewalk first laid in 
front of his house was permissive and not adverse. 

It appears from the record that on November 1, 1882, the 
county board of Lancaster county made an order for the 
establishment of a section-line road over and across the 
locus in quo. The proceedings were taken under the gen- 
eral provisions of the road law, but there is no legal evi- 
dence before us that there was any substantial compli- 
ance therewith. However, as the order contemplated the 
establishment of a road on a section-line, it was un- 
doubtedly valid as a preliminary order. (Throckmorton 
v. State, 20 Neb. 647; McNair v. State, 26 Neb. 257; How- 
ard v. Brown, 87 Neb. 902; Rose v. Washington County, 42 
Neb. 1; Barry v. Deloughrey, 47 Neb. 354; Oyler v. Ross, 
48 Neb. 211.) But before the county commissioners could 
physically appropriate the land in question it was nec- 
essary that they should give the owner notice and ascer- 
tain his damages and pay, or provide for the payment, 
of the same. Section 21, article 1, of the constitution 
declares: “The property of no person shall be taken or 
damaged for public use without just compensation there- 
for.” And it has been repeatedly held that before a land- 
owner can be required to surrender possession of his 
land for a public use his damages must be first ascer- 
tained and either paid or proper provision made for their 
payment. (Republican Valley R. Co. v. Fink, 18 Neb. 82; 
Zimmerman v. County of Kearney, 38 Neb. 620; Livingston 
v. Commissioners of Johnson County, 42 Neb. 277.) In the 
last mentioned case it was further held that this compen- 
sation must be provided whether the landowner makes 
claim for damages or not. And in the case of Barry t. 
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Deloughrey, supra, it is said: “The county board may, 
without petition or notice, make a preliminary order es- 
tablishing a section-line road, or declaring that it. shall 
be opened; but before it can be actually opened there 
must be proceedings upon proper notice to ascertain 
damages.” In this case it does not appear that any no- 
tice was given by the board after it acquired jurisdiction 
to act. Neither does it appear that there was any action 
taken for the ascertainment of damages, but, on the con- 
trary, it is fairly inferable from the record that no such 
action was taken. Consequently, the county authorities 
never acquired the right to take the land in dispute and 
use it asa highway; and, indeed, it is not disclosed by the 
record that they ever attempted to do so. This being an 
action in which the city, by its counter-claim, seeks to 
have an easement adjudged to exist across the appellee’s 
land, it is for it to show affirmatively every fact which is 
essential to the establishment of its claim. (Robinson v. 
Mathwick, 5 Neb. 252.) We are satisfied from an exam- 
ination of the entire record that Lewis’s title to the por- 
tion of the disputed strip involved in this appeal has not 
been divested, and the decree of the district court is 


therefore 
AFFIRMED. 


D. W. HOTALING ET AL. V. TECUMSEH NATIONAL BANK 
ED AL. 


FILED May 4, 1898. No. 8013. 


1, Breach of Contract: Eq@ulTABLE CouNTER-CLAm: TRIAL To CouRT. 
Where the answer to a petition for the recovery of damages for 
a breach of contract presents an equitable counter-claim which is 
traversed by a reply, the issues of fact thus arising are triable to 
the court without a jury. 


2. Breach of Covenant Against Incumbrances: MISTAKE: PLEADING. 
In an action for damages for a breach of the covenant against 
incumbranees contained in a deed, an answer charging that the 
deed executed by the grantors does not contain a correct expres- 


a 
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sion of the intention of the parties in regard to the transaction 
sufficiently alleges the mutuality of the mistake. 


3. Deeds as Mortgages: EVIDENCE: MisTAKE. Evidence examined, 
and held to sustain the finding of the trial court that the deeds 
in question, though absolute in form, were intended to indemnify 
the grantees and others against a contingent liability, and were, 
therefore, mortgages. Held, further, That the evidence justifies 
the finding that the insertion in such deeds of covenants of war- 
ranty against incumbrances was the result of a mutual mistake 
of the parties. 


Error from the ‘district court of Johnson county. 
Tried below before BaBcock, J. Affirmed. 


LT’. Appelget, for plaintiffs in error. 
John H. Ames, C. Gillespie, and 8. P. Davidson, contra. 


SULLIVAN, J. 


On September 30, 1891, the firm of Russell & Holmes, 
being heavily indebted to the Tecumseh National Bank, 
conveyed to it, as security for such indebtedness, certain 
real estate situated in Johnson and Pawnee counties, 
in this state. The conveyance was by deeds of general 
warranty expressly declared to be subject to certain in- 
cumbrances therein mentioned. Afterwards Russell & 
Holmes, in order to obtain money with which to dis- 
charge their indebtedness to the bank and thus enable 
it to continue in business, induced the plaintiffs and 
forty-three others to execute to them a large number 
of accommodation notes, aggregating $57,250. These 
notes were obtained on the promise of Russell & Holmes 
that they would, with the proceeds thereof, pay off their 
indebtedness to the bank and then cause the bank to 
transfer said real estate to trustees for the benefit of the 
accommodation note makers. In pursuance of this ar- 
rangement the bank’s claim was satisfied, and it there- 
upon joined with Russell & Holmes in conveying by war- 
ranty deeds the real estate aforesaid to Dew, Jolly, and . 
Harris, as trustees for all the note makers. These deeds 
were made subject to the incumbrances mentioned in the 


Vou. 55] JANUARY TERM, 1898. 


Hotaling v. Tecumseh Nat. Bank. 


deeds from Russell & Holnies to the bank. It was sub- 
sequently ascertained that, in addition to the incum- 
brances mentioned and excepted in the deeds to the bank 
and from the bank to the trustees, there were other valid 
incumbrances on the land amounting in the aggregate 
to about $4,000. The trustees removed these incum- 
brances, and this action was thereupon commenced to re- 
cover damages for breach of the covenants of warranty 
contained in the deeds. The judgment of the district 
court was in favor of the defendants, and the plaintiffs 
prosecute error. 

The refusal of the trial court to submit the issues to 
a jury is the first error assigned. The case made by the 
petition was an ordinary legal action to recover damages 
for breach of contract, and the issues of fact raised 
therein were, of course, triable to a jury. (Kuhl v. Pierce, 
44 Neb. 584.) But the answer presented an equitable 
counter-claim. It charged that the conveyances from 
Russell & Holmes to it were intended to secure an in- 
debtedness and were, therefore, in legal effect mortgages; 
and that the conveyances by the bank to the trustees 
were executed for the purpose only of transferring its 
interest in the land in fulfillment of a promise given by 
Russell & Holmes « the note makers that such transfer 
would be made. ‘These allegations of the answer were 
traversed by the reply, and the issues of fact thus arising 
were triable to the court without a jury. In 7 Ency. Pl. 
& Pr. 810, the rule is thus stated: “When an equitable 
defense is presented, it is to be decided by the court as 
if it were an equitable proceeding, before other issues 
are determined, because the determinaticn of the equita- 
ble issues in favor of the defendant would put an end 
to the litigation and obviate the necessity of trying the 
legal issues involved.” And in Peden v. Cavins, 134 Ind. 
494, it is said that “a demand for a jury should only in- 
clude a demand for the trial of such issues as are triable 
by a jury, and when several issues are joined in a cause, 
some triable by jury and some by the court, and a de- 
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mand for a jury to try all the issues is made, it is not 
error to refuse it.” To the same effect are the cases of 
Van Orman v. Spafford, 16 Ta. 186; South End Mining Co. 
v. Tinney, 35 Pac. Rep. [Nev.] 89; Quinby v. Conlan, 104 
U. S. 508; Estrada v. Murphy, 19 Cal. 248; Suessenbach 
v. First Nat. Bank, 5 Dak. 477; Lombard v. Cowham, 34 
Wis. 490. The action of the trial court in trying the 
issues without a jury was, therefore, not erroneous. 

It is next insisted that the answer does not allege 
that there was any mutual mistake in failing to except 
the incumbrances in question from the operation of the 
covenants of warranty contained in the deeds from the 
bank to the trustees. But we think the answer is in 
that respect quite sufficient. It charges that the agree- 
ment, in pursuance of which the deeds to the trustees 
were executed, was that the bank should assign its in- 
terest in the land to them for the benefit of the signers 
of the accommodation notes; and that such deeds were 
executed in performance of that agreement and for no 
other purpose. These averments clearly show that the 
deeds executed by the bank did not contain a correct 
expression of the intention of the parties in regard to 
the transaction. They show that there was a mistake 
in the insertion of the covenants against ineurnbrances 
and that such mistake was mutual. 

It is also contended on behalf of the plaintiffs that the 
evidence does not sustain the finding of the trial court 
that the deeds were not absolute conveyances. In gsup- 
port of this contention special stress is laid on the fact 
that the trustees sold, and certain officers of the bank 
purchased, a considerable portion of this land without 
any action having been taken to foreclose the equity of 
redemption of Russell & Holmes therein. This, cer- 
tainly, would be a persuasive circumstance were it not 
for the fact that Russell & Holmes joined with the 
trustees in making the conveyances. The fact that they 
did so join indicates that all the parties must have re- 
garded the deeds held by the trustees as mortgages se- 
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curing the indebtedness due from Russell & Holmes to 
the note signers. After a careful examination of all the 
evidence, we are entirely satisfied with the conclusion 
reached by the trial court, and its Judgment is, therefore, 


AFFIRMED. 


WYATT-BULLARD LUMBER COMPANY V. Mary F. BouRKE 
ET AL. 


Fitep May 4, 1898. No. 8017. 
1. Mortgages: EstaTEs: MERGER. Ordinarily, when one having a 


mortgage on real estate becomes the owner of the fee the former 
estate is merged in the latter. 


: But the mortgagee may in such case keep 
his mortgage alive when it is essential to his security against an 
intervening title. If there was no expression of his intention in 
relation to the matter at the time he acquired the equity of re- 
demption, it will be presumed, in the absence of circumstances. 
indicating a contrary purpose, that hd intended to do that which 
would prove most advantageous to himself. 


2. 


: EquiTy oF REDEMPTION: PURCHASE BY MORTGAGEE. When 
the equity of redemption is sold on judicial process against the 
owner thereof the mortgagee may purchase and hold the same 
either for himself or in trust for such owner. 


4, Trusts: PURCHASER AT ExEcUTION SALE. Evidence examined, and 
held to sustain a finding of the trial court that the grantee in a 
deed given as security purchased the equity of redemption at an 
execution sale in trust for the grantor. 


ERROR from the district court of Douglas county. 
Tried below before FERGUSON, J. Affirmed. 


G. W. Shields, for plaintiff in error. “v- 
Charles A..Goss and R. W. Richardson, contra. 


SULLIVAN, J. 


Charles C. Garmong, being the owner of part of lot 
11, in block 18, of E, V, Smith’s Addition to the city of 
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Omaha, mortgaged the same to Mary F. Bourke to se- 
cure an indebtedness of $3,500. The Merchants National 
Bank had a judgment lien against the property, subject 
to the Bourke mortgage, and, subject to said mortgage 
and judgment, the Wyatt-Bullard Lumber Company had 
a warranty deed executed to it by Garmong and his wife, 
Clara C. Garmong, conveying said premises as security 
for the payment of a promissory note for $1,850, due 
and payable on July 29, 1892. On September 29, 1891, 
the property was sold for the satisfaction of the bank’s 
judgment and the lumber company became the pur- 
chaser at the sale, and on October 14, 1891, obtained 
a sherifi’s deed therefor. This deed was not recorded 
until April 11, 1893, and the lumber company made no 
attempt at any time to obtain possession of the premises 
or to secure the rents and profits thereof. John A. Hor- 
bach was the agent of the plaintiff for the collection of 
her claim against Garmong and was, also, the agent 
of Garmong to manage the property and collect the 
rents. As such agent he did, after the sale and up to 
the time of the trial, without any objection on the part 
of the lumber company, manage the property, collect 
the rents, and apply the same upon the Bourke mort- 
gage. In this action, which was brought to foreclose 
said mortgage, the lumber company, being made a party 
defendant, filed an answer claiming to be the fee owner 
of the premises from the date of the sheriff’s deed and 
demanding a judgment against the plaintiff for the rents 
collected by Horbach and received by her. Upon the 
trial, which was had December 12, 1894, the court 
specially found as follows: “The court further finds from 
the evidence that the defendant Wyatt-Bullard Lumber 
Company purchased said real estate at said sale as the 
trustee of Charles C. Garmong, and for the purpose of 
preserving and protecting their interest therein as 
trustees or mortgagees, and they are entitled to add the 
sum so paid to the amount of their lien on said prem- 
ises. The court also finds that said Wyatt-Bullard Lum- 
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ber Company would be entitled to a lien upon said real 
estate for the balance still due and unpaid from Charles 
C. Garmong, it being admitted in open court by said 
company that a part of its claim is paid, but the said 
Wyatt-Bullard Lumber Company having refused and de- 
clined to amend its cross-petition and to take proof as 
to said balance, and having elected to stand on its an-~ 
swer and cross-petition filed herein, no finding of a lien 
in favor of said Wyatt-Bullard Lumber Company is 
herein made, to all of which above findings Wyatt-Bul- 
lard Lumber Company duly excepts.” 

The lumber company insists that this finding is not 
sustained by the evidence and that the judgment against 
it based thereon should be reversed. There was, it is 
true, no understanding or agreement between Garmong 
and the company that the latter should buy the prop- 
erty and hold the title thereto in trust for the former; 
neither was there any such obligation imposed by law. 
Nevertheless, the conclusion reached by the trial court 
is warranted by the evidence and must be approved. 
Mrs. Garmong was not a party to the judgment on which 
the sale was made, and, therefore, the sale did not ex- 
tinguish her inchoate right of dower in the premises. 
The estate acquired by the warranty deed being superior ~ 
to the right of dower, and that obtained by the sheriff’s 
deed being subordinate to that right, the best interests 
of the company demanded that the two estates be kept 
separate so that its rights under the former deed might 
be asserted in a court of equity if the necessity therefor 
should ever arise. Whether the estate conveyed by the 
warranty “eed merged in the estate conveyed by the 
deed of the sheriff would depend, of course, on the in- 
tention of the company at the time it acquired the equity 
of redemption. (lorbes v. Moffat, 18 Ves. Jr. [Eng.] 384; 
2 Pomeroy, Equity Jurisprudence, [1st ed.] sec. 791; 
Henry & Coatsworth Co. v. Fisherdick, 37 Neb. 207.) There 
being, at that time, no unequivocal expression of inten- 
tion, its purpose must be inferred from its acts and con- 
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duct and from all the circumstances surrounding the 
transaction. The rule is that it will be presumed to have 
intended to do that which would prove most advanta- 
geous to itself. In the case of Lowman v. Lowman, 118 Tl. 
582, it is said: “It will be presumed, as matter of law, 
that the mortgagee must have intended to keep his mort- 
- gage alive, when it was essential to his security against 
an intervening title or incumbrance.” It is further said 
in the same case that the failure to surrender the notes 
and cancel the mortgage is a circumstance indicating 
that the mortgage had not been extinguished. In this 
case it is clear that a merger of the two estates would 
be prejudicial to the interests of the company, and that 
fact alone justifies the presumption that no merger oc- 
curred. The inferences afforded by the company’s con- 
duct also tend strongly to establish the same conclu- 
sion. In pitrchasing at the execution sale its purpose 
manifestly was to protect the interest it already had 
and not to acquire a new title. That it might have 
bought the equity of redemption for itself and still kept 
its mortgage on foot is not to be doubted. (Mathews v. 
Jones, 47 Neb. 616; Miller v. Finn, 1 Neb. 254; Vander- 
kemp v. Shelton, 11 Paige Ch. [N. Y.] 28.) But appar- 
ently it did not buy for itself but for Garmong; and it 
is evident the latter ratified and approved its act, for, 
notwithstanding the sale, he continued to deal with the 
property as the owner thereof. He exercised complete 
dominion over it, expelling one tenant, putting another 
in possession, paying taxes and insurance, making re- 
pairs, and collecting rents. It also appears that he made 
payments on his indebtedness to the company after the 
sale. At the same time the conduct of the company, in 
failing to record its deed, in making no demand for pos- 
session or for the rents, although the property was yield- 
ing a monthly rental of $30, is not explicable on the 
theory that it bought for itself or considered itself the 
absolute owner. As the conclusion thus reached must 
result in an affirmance of the judgment of the trial court, 
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it becomes unnecessary to examine and decide other 
questions discussed in the briefs of counsel. The judg- 


ment of the district court is 
AFFIRMED. 


Mary JANE CLELAND, APPELLANT, V. HAMILTON LOAN 
& Trust COMPANY, APPELLEE, ET AL. 


Fitep May 4, 1898. No. 8023. 


1. Vacating Judgment: DerEnsr ro AcTion. A party seeking relief 
in equity from a judgment taken against him by default must 
exhibit a defense to the action, and also show that the rendition 
of such judgment was not due to his failure to take such proper 
steps for his own protection as an adequate foresight of conse- 
quences would naturally suggest. 


: Lacues. A judgment will not be set aside on the 
application of a party who has by his own laches failed to avail 
himself of an opportunity to defend. 


APPEAL from the district court of Adams county. 
Heard below before BEALL, J. Affirmed. 


B. F. Smith and W. P. McCreary, tor appellant. 
Wharton & Baird and M. A. Hartigan, contra. 


SULLIVAN, J. “= 


Mary J. Cleland and Isaac G. S. Cleland are husband 
and wife and for some years prior to the commencement 
of this action occupied the real estate here in contro- 
versy as a family homestead, the title thereto being in 
Mrs. Cleland. In 1889 Cleland borrowed from the Ham- 
ilton Loan & Trust Company $6,500, giving as security 
therefor two mortgages on this property, executed by 
himself and purporting to have been signed and ac- 
knowledged by his wife. The money thus obtained was 
intended to be used, and in fact was used, in paying off 
mortgages on the premises then existing and of unques- 
tioned validity. Afterwards the loan and trust company 
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brought an action in the district court of Adams county 
to foreclose one of said mortgages and caused a sum- 
mons to be issued and personally served on Mrs. Cleland. 
She, however, made no appearance in the case and judg- 
ment, was rendered against her by default on December 
16, 1890. In execution of the decree of foreclosure the 
premises were subsequently offered for sale and sold to 
the Hamilton Loan & Trust Company, and at the No- 
vember, 1892, term of the court the sale was confirmed 
and a writ of possession ordered to be issued in favor of 
the purchaser. Such process was thereupon issued, and, 
to prevent its enforcement and to secure a vacation of 
the order of confirmation and decree of foreclosure, Mrs. 
Cleland commenced this action in the district court, al- 
leging in her petition that she never signed or acknowl- 
edged a mortgage to the Hamilton Loan & Trust Com- 
pany, and that when served with summons in the origi- 
nal case she supposed the writ was issued in a suit to 
foreclose a mortgage previously given by her to one 
Deitz and to which she had no defense. There was a 
trial of the issues, resulting in a general finding and 
judgment in favor of the loan and trust company, and 
Mrs. Cleland brings the cause to this court by appeal. 
We entirely agree with appellant that her signature 
to the mortgage in question was forged and that the 
notarial certificate of her acknowledgment was false. 
These facts are indisputably established by the proof. 
Nevertheless, the decree of the district court is right and 
must be affirmed. It is an inflexible rule that a party 
seeking relief in equity from a judgment taken against 
him by default must exhibit a defense to the action and 
also show that such judgment is the result of fraud, 
accident, or mistake, unmixed with fault or negligence 
on his part. A judgment will not be set aside on the 
application of a party who has, by his own laches, failed 
to avail himself of an opportunity to defend. This salu- 
tary rule rests on principle and authority, and its rigid 
enforcement is necessary for the repose of society, by 
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preventing litigation from becoming interminable. (Dun- 
can v. Lyon, 3 Johns. Ch. [N. Y.] 351; Center Township v. 
Marion County, 110 Ind. 579; Bankers Life Ins. Co. v. 
Robbins, 53 Neb. 44; Funk v. Kansas Mfg. Co., 53 Neb. 450; 
Sargeant v. Bigelow, 24 Minn. 370; Langley v. Ashe, 38 Neb. 
53; Norwegian Plow Co. v. Bollman, 47 Neb. 186; Pope v. 
Hooper, 6 Neb. 178.) In the last mentioned case the rule 
is stated in the syllabus as follows: “In an original ac- 
tion in equity to vacate a judgment or decree, if the 
ground of complaint is not the result of fraud on the part 
of the plaintiff, or some circumstance beyond the con- 
trol of the defendant, but is occasioned by the fault, 
negligence, or want of ordinary diligence on the part of 
the defendant, he will not be permitted to deny the cor- 
rectness of the judgment or decree, or renew the con- 
troversy.” 

But appellant contends that she was justified in as- 
suming that the action in which she was served with 
summons was brought to foreclose the Deitz mortgage 
and that, therefore, she was not negligent in failing 
. to appear and defend. The case of Young v. Morgan, 
9 Neb. 169, is instanced in support of this contention, 
but we do not think it is in point. In that case it ap- 
pears that Mrs. Young had signed a note in favor of the 
plaintiffs in the action, and when sued she refrained 
from making a defense, having good reason to believe 
that her genuine obligation was the basis of the suit. In 
the language of MAXWELL, J., delivering judgment, 
“The plaintiff had the right to presume that the note 
with her genuine signature was the one upon which the 
suit was instituted, and it was not necessary to suppose 
that the crime of forgery had been committed by affixing 
her name to notes of which she had no knowledge.” 
Besides, in that case it was alleged in the petition and 
admitted by the demurrer that the plaintiffs knew when 
the judgment was taken that the notes in suit were mere 
forgeries. In the case at bar it seems that the Hamilton 
Loan & Trust Company had no knowledge prior to the 
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commencement of this action that Mrs. Cleland’s signa- 
ture to their mortgage was not genuine. When the sum- 
mons was served on her she read it and knew by whom 
she had been sued. She had no right to assume that 
the Hamilton Loan & Trust Company had brought an 
action against her to foreclose the Deitz mortgage. ‘To 
act on that assumption and fail to take any steps, or 
make any inquiry, to ascertain the nature of the action 
was an exhibition of indifference to her own interests 
clearly amounting to negligence. The judgment of the 
district court is technically correct, it does substantial 
justice between the parties, and is 


AFFIRMED. 


RAGAN, C., not sitting. 


at: 


BENJAMIN P. KNIGHT ET AL. V. ARTHUR T. DARBY. 
FILED May 4,1898. No. 8076. 


1. Joint Motion for New Trial: Review. Where several defendants 
join in a single motion for a new trial, and also join in the peti- 
tion in error, an affirmance as to any one of them requires an 
affirmance as to all. 


2. Creditors’ Bill: CANCELLATION oF CONVEYANCES. A surety on a 
promissory note, after demand was made on him for the interest 
due, refused payment and, soon afterward, executed two convey- 

- ances of his available real estate, one of which conveyed a valua- 
ble tract to his sons for a small consideration and the other con- 
veyed a tract to his attorney to apply on an inflated account for 
service. In an action in the nature of a creditors’ bill to subject 
such property to the satisfaction of a judgment on the note, the 
findings of the court setting aside such conveyances will not be 
disturbed. 


3. Trial to Court: Evipence: Revirew. Where a case is tried to the 
court without the aid of a jury, it will be presumed that the court 
did not consider improper evidence in making its findings. 


Error from the district court of Douglas county. 
Tried below before FERGUSON, J. Affirmed. 
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Joseph Crow and John L. Carr, for plaintiffs in error. 
Weaver & Giller, contra. 


SULLIVAN, J. 


On April 27, 1893, Arthur T. Darby recovered a judg- 
ment for $900.61 on a promissory note executed to him 
in July, 1890, by Benjamin P. Knight, George H. Web- 
ster, and John V. Patterson. An execution being issued 
and returned wholly unsatisfied, this action, in the 
nature of a creditors’ bill, was commenced by Darby in 
the district court of Douglas county to reach certain 
real estate conveyed in December, 1891, and January, 
1892, by Benjamin P. Knight to Charles BE. Knight, Har- 
old B. Knight, and John L. Carr. A trial resulted in a 
finding and judgment in favor of the plaintiff, and the 
defendants prosecute error to this court. 

All the defendants joined in a single motion for a new 
trial and they also join in the petition in error filed in 
this court; so that, under a familiar rule of practice, an 
affirmance of the judgment against any one of them re- 
quires an affirmance as to all. (Long v. Clapp, 15 Neb. 
417; Dorsey v. McGee, 30 Neb. 657; Scott v. Chope, 33 Neb. 
41; Minick v. Huff, 41 Neb. 516; Corielyou v. McCarthy, 
53 Neb. 479; Gordon v. Little, 41 Neb. 250.) 

Counsel for defendants insist, with much earnestness, 
that the evidence produced at the trial did not warrant 
the finding of the district court that the conveyances 
in question were made for the purpose of hindering, de- 
laying, and defrauding the creditors of Benjamin P. 
' Knight; but we think otherwise. The evidence im- 
presses us as it did the trial judge. When the interest 
on the plaintiff’s note became due he demanded payment 
of Benjamin P. Knight, who refused to pay on the ground 
that he had received no part of the consideration for 
which the note was given. Soon afterwards Carr, who 
acted as Knight’s legal adviser, called on Darby and 
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stated that Knight had received nothing for signing the 
note and would never pay any part of it, and that he 
would serve on him, Darby, a written notice to proceed 
at once against the property of George H. Webster to 
obtain satisfaction of his claim. Such notice was served 
on August 13, 1891, and is as follows: 


“A. T. Darby, 214 N. 15th Street, Omaha, Nebraska— 
DrAR Sir: You are hereby notified that I will not pay 
or be held liable for any part of the note or interest that 
you informed me that you hold against me, signed by me, 
John V. Patterson, and G. H. Webster, for the sum of 
$800, bearing date on or about July, 1890, and due eight- 
een months from date of said note. I never received 
said money or any part of the same. I never authorized 
G. H. Webster to borrow this money for me, or any part 
of it. And if Mr. Webster induced me to sign or indorse . 
said note, he did it by false and fraudulent representa- 
tions. 

“You are hereby notified that G. H. Webster has title 
to 320 acres of land in Cherry county, Nebraska; also, 
he or his wife owns a residence on the corner of Burdette 
and Nineteenth streets, Omaha, in Douglas county, in 
Nebraska, which is subject to his debt; also, G. H. Web- 
ster and W. A. Spencer own 160 acres of land in Ante 
lope county, Nebraska, all of recent date. Now you can 
protect yourself and thereby save any costs or lawsuits 
in attempting to collect the same of me. I therefore 
give you this notice and information, and govern yourself 
accordingly. 

““(Signed) B. P. KNIGHT. 

“Witnessed by FRANK A. PARKER.” 


The conveyance to Carr was of an undivided half in- 
terest in 160 acres of land, estimated by one of the wit- 
nesses for the plaintiff to be worth $2,000, and by one 
of the witnesses of the defendants to be of the value of 
$1,000 at the time of the trial. The consideration for 
this transfer was $500, said to be due from Knight to 
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Carr for legal services previously rendered. The items 
constituting Carr’s account against Knight show an ex- 
ceptional spirit of liberality on the part of the latter in. 
dealing with his attorney. One was an item of $50 for 
a brief consultation on a matter of no special importance. 
Another was a charge of $100 for evolving the plan of 
notifying Darby to proceed against Webster, and for 
services immediately connected with the preparation and 
service of the notice above set out. The conveyance to 
Charles E. and Harold B. Knight, who are the sons of 
Benjamin P. Knight, was of 113.85 acres of valuable 
-Jand in Douglas county for an expressed consideration 
of $300 in cash and the assumption of a large incum- 
brance by the grantees. The execution of these con- 
veyances left Knight without any property to which 
his creditors could resort for the satisfaction of their 
claims. It had all passed into the ownership and posses- 
sion of his lawyer and his sons, and we are entirely sat- 
isfied that the animating purpose of all the parties to the 
transactions was to prevent the plaintiff from collect- 
ing his note. 

It is assigned for error that the court admitted a large 
amount of incompetent evidence. Conceding this to be 
true, it furnishes no reason for reversing the judgment. 
It will be presumed that the district court did not con- 
sider improper evidence in making its findings. This 
rule is laid down in 1 Greenleaf, Evidence sec. 49, and 
has often been recognized and applied by this court. 
(Stabler v. Gund, 35 Neb. 648; Sharmer v. McIntosh, 43 
Neb. 509; Buckingham v. Roar, 45 Neb. 244; Stover v. 

- Hough, 47 Neb. 789.) The judgment of the district court 


is right and is 
AFFIRMED. 
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LOUIS ZOBEL V. THEODORE BAUERSACHS ET AL. 
FILED May 4, 1898. No. 8012. 


1. Extension of Time for Payment of Note. The payee of a nego- 
tiable promissory note who has sold and transferred the same 
cannot make a valid contract extending the time of payment of 
such note. 


2. Evidence: DECLARATION AGAINST INTEREST: SALES. Ordinarily, dec- 
larations against interest made by a party to a suit, or by one 
through whom he has derived title to the thing in controversy, 
are admissible as evidence against him; but one who has pur- 
chased property cannot be affected by statements made in rela- 
tion thereto by his vendor after the latter had parted with his 
title and possession. 


3. New Trial: ReversaL oF SECOND VERDICT: Errecr. When a ver- 
dict in favor of one party is set aside by the district court in the 
exercise of a sound legal discretion, and a second trial results in 
favor of the other party, the first verdict will not be reinstated 
upon a reversal by this court of a judgment based on the second 
verdict. 


4. Depositions: OsJsEcTiIons. An objection to a deposition on the 
ground that the witness did not testify to all the elements of a 
valid contract is without merit. 


Error from the district court of Adams county. Tried 
below before BEALL, J. Reversed. 


Capps & Stevens and C. H. Tanner, for plaintiff in error. 
A. H. Bowen and M. A. Hartigan, contra. 


SULLIVAN, J.. 


On December 6, 1887, Theodore Bauersachs, as princi- 
pal, and Jacob Fisher and Martin Schellak, as sureties,- 
executed to William Grosse their negotiable promissory 
note for $500, due one year from date, with interest 
thereon at the rate of ten per cent per annum. Plain- 
tiff claims that he purchased this note in May, 1888, and 
continued to be the owner thereof from that time until 
after its maturity, when he sold and delivered it back to 
Grosse. Afterwards plaintiff’s mother became the owner 
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of the note and she transferred it to him. His present 
ownership of the paper is not contested. In this action, 
which was brought upon said note, the sureties defended 
on the ground that the time of payment had been ex- 
tended without their knowledge or consent, by a valid 
agreement made between Grosse and Bauersachs a 
short time before the note became due. [isher and 
Schellak had a verdict and judgment in their favor and 
Zobel brings the record here for review. 

At the trial the controverted questions were whether 
there was a contract extending the time of payment, and, 
if so, whether Grosse was the owner of the note at the 
time such contract was made. To maintain the issues 
on their part the sureties offered, inter alia, and the court 
received as evidence, two letters written by Grosse to 
Bauersachs—one on December 10, 1888, and the other 
on December 17, 1888. These letters in effect state that 
the note is the property of Grosse; that he never parted 
with the title thereto; that what purports to be his in- 
dorsement is a forgery perpetrated by Zobel, and that 
he had previously extended the time of payment until 
the following May. If Grosse, at the time in question, 
was the owner of the note in suit, his statement touching 
the alleged extension of time to Bauersachs would, of 
course, be a declaration against interest and admissible 
as such; but it is very clear that his assertion of owner- 
ship and denial of Zobel’s title were self-serving decla- 
rations and should have been excluded as hearsay. From 
a careful reading of the entire evidence we think it quite 
probable that these letters were influential factors in the 
conclusion reached by the jury, and that their reception 
was prejudicial error for which the judgment of the 
district court should be reversed. 

On a former trial of the same issues in the district 
court the jury found for the plaintiff against all the de- 
fendants. This verdict, on the motion of Fisher and 
Schellak, was set aside and a new trial awarded. Plain- 
tiff excepted to the order and preserved the evidence 
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in a bill of exceptions, which is brought here with the 
record of the proceedings on the second trial. He now 
asks that the first verdict be reinstated and for a direc- 
tion to the district court to render judgment thereon. 
This we must decline to do. After an examination of 
the evidence submitted on the first trial we see no cause 
to find fault with the district court for setting aside the 
plaintiff’s verdict. The action taken was clearly within 
the broad discretion committed to the court in such 
matters. 

It is said that the court erred in permitting Bauersachs’ 
deposition to be read to the jury, because it does not 
show all the elements of a valid contract extending the 
time of payment of the note. The objection is based on 
a false assumption, and would be without merit even if 
the assumption were not false. A party is not required to 
make out his entire case, or any particular branch of his 
case, by a single witness. The judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings. 

REVERSED AND REMANDED. 


SamurnL J. Gustin v. ANTON MICHELSON. se 
Fitmp May 4, 1898. No. 8037. 
1. Deeds: Denivery: Evipexcr. The fact that a deed of conveyance 


has been recorded affords prima facie evideuce of its delivery, 
which is a question of fact. 


2. ? . The mere circumstance that a deed was 
found among the papers of the deceased grantor named in it held 
to be without significance, in view of the fact that such grantor— 
a resident of Nebraska—had, since the making of the deed, been 
constituted by the grantee—a resident of New York—his at- 
torney in fact to sell, manage, and convey the property described 
in such deed, 


Error from the district court of Washington county. 
Tried below before KEysor, J. Affirmed. 
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John Lothrop and Lee S. Estelle, for plaintiff in error. 
Davis & Howell and E.R. Duffie, contra. 


RYAN, C. 


This action of ejectment was brought in the district 
court of Washington county by Anton Michelson against 
Samuel J. Gustin. The real property involved was‘the 
north half of the northwest quarter of ‘section 27, in 
township 18 north, range 12 east, 6th principal meridian. 
In accordance with a peremptory instruction of the court 
there was a verdict for plaintiff. Ifor a reversal of the 
judgment entered on said verdict this proceeding in error 
is prosecuted by Gustin. 

In Michelson v. Hyde, 34 Neb. 60, there was involved 
the title to the above described land and that of the north 
half of the northeast quarter of the same section. The 
appellants who made this contest in that case were John 
Lothrop and his wife, Hortense Lothrop. In the case 
at bar there seems to have been some reliance by Lothrop 
on the defect in the power of attorney made by Welcome 
Hyde to Samuel Hyde. This ground was held unavailing 
in Michelson v. Hyde, supra, and, therefore, will be dis- 
missed with a simple reference to the discussion of the 
facts in that case. 

After the filing of the opinion it seems that the case 
of Michelson v. Hyde, supra, was remanded to the district 
court and that as parties the Lothrops ceased to figure 
in the further litigation. Subsequently, on September 
28, 1892, the heirs of Charles Powell quitelaimed to 
Hortense Lothrop their interest in the undivided half 
of the north half of the northwest quarter of the sec- 
tion hereinbefore described. This quitclaim deed was 
filed for record October 3, 1892. -On April 1, 1893, 
Hortense Lothrop and her husband, John Lothrop, 
quitclaimed their interest in the undivided half of the 
north half of the northwest quarter of section 27, afore- 
said, to Samuel J. Gustin, who, thereunder, justified his 
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right of possession, which in the district court in this case 
has been held unfounded. The question of fact involved 
is whether or not Charles Powell, at the time of his death, 
had title to the undivided interest afterward quitclaimed 
by his heirs. Gustin insists that this was the case, and 
that what is claimed to have been a deed of conveyance 
by Charles, under which Michelson claims title, was never 
in fact delivered, and, therefore, was never operative. 
The basis for this contention is the testimony of Jesse 
Davis, to the effect that a daughter of Charles Powell 
gave him a package of papers in which was the above 
deed, which was from Charles to Arch. C. Powell. En- 
tirely upon the circumstance that this deed was found 
among the effects of Charles Powell after his death, 
Gustin bases his contention that said deed was never 
delivered. There was offered in evidence the deed re- 
ferred to by Mr. Davis, which was dated August 3, 1858. 
The indorsements thereon showed that it was filed for 
record August 13, 1858, and was recorded in book of 
deeds 4, page 187, in the office of register of deeds of 
Washington county. The record found on the page of the 
book of deeds just indicated varies in some respects from 
the language of that identified by Mr. Davis; among 
others, in the fact that the description of the undivided 
one-half of the northwest quarter of section 27, aforesaid, 
was omitted. There is, however, such a resemblance 
between the deed produced and that recorded that there 
can be no doubt that the discrepancies were mere omis- 
sions chargeable solely to the negligence of the register. 
The fact that a deed had been recorded has been held 
to afford prima facie evidence of delivery. (Bowman »v. 
Griffith, 35 Neb. 361; Issitt v. Dewcy, 47 Neb. 196.) In 
Brown v. Westerfield, 47 Neb. 399, it was held that it was 
not essential! to the validity of a deed that it should be 
delivered to the grantee personally, but that it was suffi- 
cient if the grantor delivered it to a third person, uncon- 
ditionally, for the use of the grantee, the grantor re- 
serving no control over the instrument, Within a month 
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from the date of the deed to him the grantee therein 
named executed to the grantor a power of attorney 
whereby the attorney in fact, Charles Powell, was em- 
powered to grant, bargain, sell, and convey any and all 
the property of Arch. C. Powell in Washington county 
as such attorney in fact saw fit, and to manage, rent, 
and operate the said property as the said attorney in fact 
should see fit. At this time Arch. C. Powell was a resi- 
dent of the state of New York, while Charles, his brother, 
was a resident of Washington county, Nebraska. The 
possession of the deed from himself under these circum- 
stances was not inconsistent with the fact that it had 
been delivered to Arch. C. Powell, for it was but natural 
that when Charles constituted his brother his attorney 
in fact to sell land and manage it, he should intrust to 
his keeping the muniments of his title. As we have al- 
ready stated, the deed now questioned was so indorsed 
as to show that it had been duly recorded; hence there 
was nothing strange or unusual in the circumstance 
that in this condition this deed should have been re- 
turned by Charles to his brother. The evidence of the 
delivery of this deed was so satisfactory that the district 
court committed no error in refusing to submit that 
question to the jury for determination. There is pre- 
sented no other question and the judgment of the dis- 
trict is 
AFFIRMED, 


GEORGE E. BARKER ET AL., APPELLANTS, V. ALBERT J. 
POTTER ET AL., APPELLEES. 


FILED May 4, 1898. No. 8020. 


Attempt to Modify Statute. Where there was an abortive attempt by 
subsequent legislation to limit the operation of an existing stat- 
ute, such statute must be deemed to have the force it would have 
possessed if no limitation of it had been attempted. 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Affirmed, 
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B.N. Robertson, for appellants. 


Warren Switeler, G. W. Doane, W. G. Doane, F. B. Tiffany, 
J. W. Carr, D. L, Johnson, and James A. Powers, contra. 


Ryan, C. 


This action was originally brought by George E. 
Barker against several judgment creditors of Clifton E. 
Mayne, for the removal of the apparent liens of their 
judgments from certain real property, of which, at the 
time of the rendition of such judgments, the title of 
record appeared to be in Mayne, but of which property 
Barker averred that he was in fact the real owner. On 
a trial of the issues there was relief granted as prayed 
as to one tract and denied as to the others. We have 
carefully examined the evidence and find that it sustains 
the judgment of the district court in both respects above 
noted. As between Kate Bird Curtis and George A. 
Hoagland, there were issues as to which was entitled 
to a superior judgment lien on the tracts last above re- 
ferred to. In the year 1888 three judgments had been 
recovered in the district court of Douglas county against 
Mayne. These were assigned to Kate Bird Curtis, and on 
Iebruary 1, 1894, she caused executions to issue on them, 
which executions, on the following day, were levied on 
the real estate, as to which relief was refused Barker as 
already noted. Of this property Kate Bird Curtis became 
the purchaser at. sheriff’s sale, and as such received a 
conveyance of it by sheriff’s deed. In the interim between 
the rendition of these three judgments and the levy of 
the executions issued thereunder they were not suffered 
to become dormant, and, on the other hand, there was 
no levy of them until February 1, 1894, as above noted. 
On May 4, 1889, George A. Hoagland recovered judg- 
ment against Mayne in the aforesaid district court. 
On May 3, 1894, an execution issued on this judgment 
was levied on the property now claimed by Kate Bird 
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Curtis by virtue of her purchase at sheriff’s sale. Be 
tween the rendition of this judgment and its levy, there- 
fore, a period of five years did not elapse, and Hoagland 
claimed priority as against Kate Bird Curtis because 
she had suffered more than five years to intervene be- 
iween the rendition of the judgments held by her and 
the levy of executions issued upon them. To sustain his 
position Hoagland cites section 509 of the Code of Civil 
Procedure, of which the language relied upon is as fol- 
lows: “No judgment heretofore rendered, or which here- 
after may be rendered, on which execution shall not 
have been taken out and levied before the expiration of 
five years next after its rendition, shall operate as a lien 
upon the estate of any debtor, to the PRCnere ne of any 
other bona fide creditor,” etc. 

In Reynolds v. Cobb, 15 Neb. 378, there was a statement, 
arguendo, which might have some bearing on this case 
if it had been made with reference to a point involved 
or considered in respect to the difficulty which now con- 
fronts us. As it was, it affords us no light and we must 
proceed independently of it. It is provided by section 477 
of the Code of Civil Procedure: “The lands and tenements 
of the debtor within the county where the judgment is 
entered shall be bound for the satisfaction thereof from 
the first day of the term at which judgment is rendered,” 
etc. The provisions of section 509, above quoted, may 
have been intended as a conditional limitation on the 
duration of the lien created by section 477, but if such 
was the intention, it was defeated by the use of the 
qualifying phrase, “to the preference of any other bona 
fide creditor.” Jn the case at bar, Hoagland was a bona 
fide creditor. The levy on the executions held by Kate 
Bird Curtis was not made within five years from their 
rendition, and the statute in effect declares that in such 
case her judgments cannot operate as liens to the 
preference of Hoagland. Originally this statute con- 
tained the word “prejudice” where now occurs the word 
“preference,” and it may have been by inadvertence that 
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the substitution of the one word for the other was 
brought about, but we find the word “preference” in the 
statute and cannot ignore it. We cannot endow the word 
“preference” with the meaning which inheres in the word 
“prejudice,” merely that such forced construction may 
restrict the operation of the provisions of section 477. 
The conclusion which we reach on this branch of the 
case is that the judgments held by Kate Bird Curtis, 
and the execution sales thereunder, entitle her to a pri- 
ority over George A. Hoagland, and accordingly the judg- 
ment of the district court is, in all respects, 


AFYVIRMED. 


SELINA F. Brown v. JOSEPH G. SLOAN, SHERIFY. 
Finep May 4, 1898. No. 8067. 


Replevin: EquiraBLE LIEN oF CREDITOR: INSTRUCTIONS. In an action 
of replevin prosecuted by one who claimed the right of posses- 
sion of goods as against a sheriff who held them under writs of 
attachment it was prejudicially erroneous to instruct the jury 
that a creditor has an equitable lien on property owned by his 
debtor merely because the relation of debtor and creditor exists 
between them. 


Error from the district court of Pawnee county. 
Tried below before BABCOCK, J. Reversed. 


Thomas H. Matters and Henry Matters, for plaintiff in 
error. 


H. C. Lindsay, J. B. Raper, A. D. McCandless, G. E. 
Becker, Story & Story, and Ricketts & Wilson, contra. 


Ryan, C. 

In her petition filed in the district court of Pawnee 
county Selina I’. Brown alleged that she was the owner 
and entitled to the immediate possession of certain wares 
and merchandise; that said goods were detained from 
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her by Joseph G. Sloan, the sheriff of said county, and 
that said property was not taken upon execution, etc., 
against her. There was an answer containing a denial 
of each averment in the petition. On a trial of the issues 
presented there was a verdict by which it was found 
that at the commencement of the action the sheriff had a 
special ownership in the property in controversy by vir- 
tue of certain writs of attachment by him levied thereon 
and was entitled to the immediate possession of said 
yserchandise. The value of the possession of the sheriff 
was found to be $3,379.44, and there was judgment ac- 
cordingly. 

The court, at the request of the defendant, gave the 
following instruction: 

“6. The court instructs the jury that where a person 
has incurred debts on the strength of his being the owner 
of a certain property, his creditors have an equitable lien 
thereon and may insist that he use his property honestly 
and fairly and without any intention of hindering and 
delaying them in the collection of their claims. The 
law requires a debtor to act in good faith with his credit- 
ors and apply his property not exempt, if need be, to the 
payment of his debts. If he attempts to evade this duty, 
and for the purpose of hindering and delaying or de- 
frauding his creditors transfers his property to others 
with knowledge on the part of such grantees of such in- 
tent, such grantees will take the property charged with 
the trust.” 

In view of the fact that the sheriff’s possession was 
justified by the verdict of the jury because of the writs 
of attachment under which he had levied on the goods, 
we cannot assume that this instruction was without in- 
fluence in shaping that verdict. The assets of a copart- 
nership, even though it be insolvent, are not held in trust 
by the members of the firm for the payment of copartner- 
ship debts; neither has the creditor a lien on such assets, 
(Richards v. Leveille, 44 Neb. 38; Werner v. Iler, 54 Neb. 
576.) In Crites v. Hart, 49 Neb. 53, it was said: “We do 
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not understand that an individual or a partnership, the 
owner of property, even if insolvent, holds such property 
in trust for general creditors, in the true sense of the 
term, merely because the parties stand to each other in 
the relation of debtor and creditor. * * * The cred- 
itors do not, merely because they are creditors, have 
any lien, either legal or equitable, which is enforceable 
or recognized as such, or which interferes with the 
debtor’s sale and disposal of property in any manner, 
provided it is not fraudulent or with intent to defraud 
creditors or to hinder and delay them in the collection 
of their claims.” The “trust-fund” doctrine, as applied 
to corporations, was expressly repudiated by this court 
in Shaw v. Robinson, 50 Neb. 403. The giving of the in- 
structions above quoted was erroneous and, as we think, 
prejudicially so. The judgment of the district court is, 
therefore, reversed and the cause is remanded for further 
proceedings. 


REVERSED AND REMANDED, 


C. L. Stuy v. CHARLES MILLER. 
FILED May 4,1898. No, 8024. 


Evading Exemption Laws: AcTIon FoR DAMAGES: EvIpENCE. A judg- 
ment for damages because of an assignment of a cause of action 
to a resident of another state, for the purpose of evading the ex- 
emption laws of this state, cannot be sustained, when, on the 
trial, there was no proof of the controverted fact that the right 
of exemption existed. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. Reversed. 


sou 


Beeson & Root, for plaintiff in error. 


James S. Mathews and EB. H. Wooley, contra. . 
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Ryan, ©. 


In his petition in the district court of Cass county 
Charles Miller alleged facts which entitled him to an 
exemption of his wages earned within sixty days, from 
the operation of attachment, execution, and garnishment 
process; -that for five years he had been in the employ 
of the Burlington & Missouri River Railroad Company 
in Nebraska; that on or about June 12, 1893, C. L. Stull, 
the defendant, pretended to sell and assign a pretended 
account of $10 against plaintiff to a party in Iowa; that 
plaintiff's wages earned within sixty days prior thereto 
were garnished in the justice court in Council Bluffs, 
Iowa, for the purpose of avoiding the laws of the state 
of Nebraska concerning exemptions, and that plaintiff’s 
costs and expenses in obtaining a dismissal of said 
garnishment suit in Iowa was $75, for which sum, with 
a reasonable attorney’s fee of $75 and $10, the amount 
of the account assigned, Miller prayed judgment against 
Stull. By a general denial of averments not admitted 
the defendant put in issue the essential fact that the 
garnishment was of wages earned by plaintiff within 
the sixty days preceding such garnishment. There was 
no evidence offered which tended to fix the particular 
time during which the wages claimed as exempt were 
earned. The right of action sought to be enforced in this 
case was created by the act of 1889. (Session Laws, ch. 
25, p. 369.) The purpose of this statute was to prevent 
the appropriation by garnishment or other process in an- 
other state of wages by the laws of this state exempt 
from such appropriation. : No transfer of rights of action 
for any purpose other than that above indicated was 
within the inhibition of said statute. To avail himself 
of its provisions it was incumbent upon the plaintiff to 
bring his case within the class described in the act. His 
failure to show that the wages garnished were exempt 
under the laws of this state was a failure with respect 
to a very essential element. Without discussing the 
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sufficiency of the petition, and without considering other 
matters urged, we content ourselves with saying that for 
the reason above given the judgment of the district court 
cannot be sustained and, accordingly, it is reversed. 


REVERSED AND REMANDED. 


JOHN A. HUSENETTER V. ANDREW GULLIKSON. 
FILED May 4,1898. No. 8046. 


Promise to Pay Debt of Another: PLEADING AND Proor. Where the 
promise of a party to pay the debt of another is expressly contin- 
gent upon the happening of a certain event, the happening of 
such event must be alleged and proved to render the promisor 
liable. ° 


ERROR from ‘the district court of Boone county. Tried 
below before THOMPSON, J. Reversed. 


W. M. Robertson, for plaintiff in error. 
F. S. Howell and C. EL. Spear, contra. - 


RYAN, C. 


In this case there were a verdict and judgment in favor 
of the plaintiff in the district court of Boone county. In 
his petition plaintiff, in substance, alleged the recovery of 
a judgment before a justice of the peace of said county 
against Knudt C. Anderson, February 7, 1892; that a 
transcript of said judgment was duly filed and docketed 
in the office of the clerk of said district court January 28, 
1893; that about January 1, 1893, John A. Husenetter 
was negotiating for the purchase from Anderson of cer- 
tain of his real property situated in said county and was 
informed by the attorney for plaintiff that plaintiff had 
obtained said judgment for the sum of $130, and that a 
transcript of said judgment would be filed in the office of 
the aforesaid clerk. The further averments of the peti- 
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tion were made with a view to rendering Husenetter liable 
for the debt of Anderson evidenced by the aforesaid judg- 
ment. Whether or not Husenetter’s alleged promise was 
to answer for the debt of another, and was, therefore, 
void because not in writing, we cannot consider, for the 
reason which an analysis of that portion of the petition 
to which we will now devoie attention will disclose. 
After the averments of the matters above recited it was 
alleged in the petition that on January 1, 1893, the title 
to the land of Anderson was held by O. M. Needham, 
but that, as was well known to plaintiff and defendant, 
Needham held such title only as security for a sum loaned 
by Needham to Anderson, and that the relation between 
the two persons last named was that of mortgagee and 
mortgagor. It was further averred that the attorney for 
plaintiff, on January 1, 1893, told Husenetter of these 
facts and informed him that plaintiff claimed that his 
judgment was an equitable and valid lien upon the prem- 
ises of which Needham held the title, and that he, the 
said attorney, intended to commence an action in the dis- 
trict court of Boone county to have the deed from Ander- 
son to Needham adjudged to be but a mortgage, unless 
the interests of plaintiff therein could and would be pro- 
tected. Following the above matters the language of 
the petition was as follows: “That defendant herein 
‘[Husenetter] told the plaintiff’s attorney that he would 
protect the judgment of plaintiff, and that no such action 
to have said deed to Needham declared and decreed a 
mortgage need be instituted; that he, the defendant, 
knew said deed from Anderson to Needham was given 
and delivered as security only for the payment of an in- 
debtedness due and owing from Knudt C. Anderson to 
said Needham, and that he was going to pay all judg- 
ments against said Knudt C. Anderson and would pay 
the said judgment ofthe plaintiff as soon as the deal and 
transaction between the defendant and Knudt C. Ander- 
son could be consummated; that he had not at that 
time completed negotiations with the said Knudt C. An- 
7 ; 
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derson for the purchase of said premises, and that as soon 
as the same were completed, he, the defendant, would 
pay the judgment of the plaintiff set out herein, and that 
said Knudt C. Anderson desired him to pay the same and 
other judgments against him, the said Knudt C. Ander- 
son.” There was no averment in the petition that the 
deal and transaction between Anderson and Husenetter 
had ever been consummated. There was an averment 
that Needham, by quitclaim deed, had conveyed to 
Husenetter, but, according to the averments of the pe- 
tition, Needham was in fact a mere mortgagee and his 
quitclaim deed, therefore, could scarcely be accounted 
the consummation of a purchase as between parties, to 
each of whom was known the exact condition of affairs 
above alleged to have been within their knowledge. 
From the bill of exceptions we learn that there was a 
written contract between Anderson and Husenetter by 
the terms of which the consummation of the purchase 
was to be effected by a good and sufficient warranty deed 
from the former to the latter. Tested, therefore, by the 
averments of the petition, or by the proofs adduced, the 
contingency upon which depended the liability of Husen- 
etter, according to the averments of the petition, has 
never arisen; hence, independently of every other con- 
sideration, plaintiff’s action was prematurely brought 
and the judgment of the district court is accordingly 


reversed. 
REVERSED AND REMANDED. 


WILLIAM W. CoX, APPELLER, V. FRANK E. MOORES 
ET AL., APPELLAN’ES. 


FILED May 4, 1898. No/9923. 
Removal of Officer: INJUNCTION AGAINST Boarp. In advance of con- 


sideration of charges against an officer, by a board having power 
to hear such charges, and upon finding them sustained, to re- 
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move the officer thereby affected, a court of equity has no juris- 
diction, upon the application of such officer, to enjoin action on 
the pending charges because of prejudice, abuse of discretion, 
and irregularities in procedure, alleged to be about to be in- 
dulged in by such board in the hearing contemplated. 


APPEAL from the district court of Douglas county. 
Heard below before Scorr, J. Reversed. 


W. J. Connell, George A. Day, and I. J. Dimn, for appel- 
lants. 


McCoy & Olmsted, contra. 


Ryan, C. 


In his petition, in which the members of the board of 
fire and police commissioners and the chief of police of 
Omaha were made defendants in the district court of 
Douglas county, William W. Cox, alleged that on Sep- 
tember 17, 1895 he had been appointed by the board of 
fire and police commissioners of the city of Omaha chief - 
of detectives on the police force of said city; that he- 
duly qualified as such officer, and ever since said date 
has been, and now is, the only lawful and de jure chief 
of detectives aforesaid; that on April 20, 1897, D. D. 
Gregory, J. H. Peabody, William C. Bullard, and R. EB. 
L. Herdman were appointed members of the board of 
fire and police commissioners of said city and entered 
upon the discharge of their duties as members of said 
board. The parties whose proposed actions it was al- 
leged rendered necessary the restraint of an injunction 
were Gregory, Peabody, Bullard, and Herdman. These 
four members of the board aforesaid, and the chief of 
police, it was alleged, were not republicans, while plain- 
tiff affiliated with that party, for which reason said de- 
fendants had conspired among themselves to remove 
plaintiff from office and in his place to install a partisan 
of their own political faith. There were described vari- 
ous steps taken by said defendants to effect the removal 
of plaintiff from his office and to supplant him therein, 
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but these need not all be particularly described, for none 
of them were more than evidence of the existence of the 
couspiracy above charged. That the nature of this evi- 
dence may be illustrated, we select from this part of the 
petition the allegation, in substance, that, to accomplish 
their purpose of effecting plaintiff's removal from office, 
the said four members of the aforesaid board, other than 
the mayor, procured the chief of police to file with said 
board the following unverified charge, to-wit: 


“AMENDED CHARGES AGAINST W. W. Cox, CHIEF oF 
DETECTIVES. 


“OMAHA, NEB., July 10, 1897. 

“To the ITonorable Board of Fire and Police Commissioners 
—GENTLEMEN: The following amended charges are 
hereby preferred against W. W. Cox, chief of detectives: 
That on or about April 6, 1897, he was sent to Nebraska 
City to bring back one Belle Mason, who was wanted 
here for the larceny of several hundred dollars from one 
‘J. W. Millstead. Millstead gave him $25 to defray the 
expenses of bringing her back. Millstead complained to 
Captain Haze that Cox had insisted that Belle Mason 
gave him $25 to have the case dismissed. I saw Belle 
Mason and she told me that Cox told her that if she would 
vive him $25 there would be nothing t6 the case and she 
would be discharged and that he would see County At- 
torney Day and see that it was done. When Captain 
Haze told me this I called Sergeant Cox into the office 
and accused him of this, and he denied it and said the 
$25 he asked was a reward. Afterwards I brought Mill- 
stead and Cox together, and Millstead said that Cox had 
made this demand. Belle Mason afterwards said the 
same thing. I then requested these parties not to give 
any money to any officer, as it was not necessary. I also 
instructed Sergeant Cox to return all money to Millstead 
that was left of the $25 and which was not needed to 
defray the expenses of bringing Belle Mason back. Belle 
was afterwards dismissed, and I understand that she 
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and Milistead have left the city. That the said Cox was 
and is incompetent to discharge the duties of chief of 
detectives force of the city of Omaha in this: That he has 
during all the time wholly failed to conform to or en- 
force the rules and regulations of the board of fire and 
police commissioners governing the chief of detectives 
and the detective force of the said city. He has wholly 
failed to issue proper and uniform order covering the 
detective force; wholly failed to require the force de- 
tailed to his special command to make daily reports in 
writing of their services or the method of discharging 
their duties therein, or to establish that degree of effi- 
ciency in the detective department that the service re- 
quired. That he was wholly neglectful of his duties as 
chief of detectives in this: He was absent at times from 
his office in said service for a period of days and as such 
chief of detectives compelled the detective force to de- 
pend upon others for direction, counsel, or advice; that 
the said Cox wholly failed from time to time to give such 
directions as should rightfully belong to his duties and 
come from him in the direction of said detective force; 
that he was frequently engaged in political controversies 
and contests arising in said city—held himself out as a 
politician, and was, in fact, an offensive partisan and 
politician rather than a policeman and an efficient chief 
of detective force. 

- “Tam, gentlemen, your obedient servant, 

“A. T. SIGWART, 
“Chief of Police.” 

_ For the purpose of further illustrating and enforcing 
his averments of the existence of a conspiracy against 
him, plaintiff, in his petition, described certain motions 
made by him for more specific statements in the above 
charge, the names of the witnesses by whom such charges 
were to be sustained, and the ruling of the board of fire 
.and police commissioners thereon, in each instance in 
denial of the order asked, and the fact that due excep- 
tions were taken. Jt was alleged in the petition that 
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unless the defendants were restrained from so doing 
they, as the board of fire and police commissioners of 
the city of Omaha, would continue in their irregular and 
oppressive course until plaintiff would be deprived of his 
office with its honors and emoluments. 

We have not attempted to state in full the averments 
of the petition, for, though abbreviation has been at- 
tempted, the resulting epitome has not successfully com- 
pressed all we have attempted to summarize within a 
reasonably brief space. What has been said, however, 
will serve to render clear the general observations with 
reference to the petition as a whole, that its charges of 
threatened infractions of plaintiff’s rights were reducible 
to two classes: Tirst, the accomplishment of his removal 
from office pursuant to a predetermined course of action; 
second, the adoption of irregular and illegal methods by 
means of which the desired result should be obtained. It 
may be urged that the fact of the difference in the politi- 
cal affiliations of the parties should be taken into account, 
but this cannot be in this case, for in that event there 
must be considered what constitutes a republican, a popu- 
list, and a democrat—propositions which might be diffi- 
cult of solution in view of past and present political con- 
ditions. Reduced to its most concise terms, the petition 
charged that the board of fire and police commissioners 
were about to, and unless enjoined would, by irregular 
and illegal proceedings, remove plaintiff from office. It - 
was not charged that this board by regular proceedings 
had not authority to order and enforce this removal. The 
prayer of the petition need not be set out, for its scope is 
sufficiently reflected in the following portion of the decree 
entered upon the final hearing, to-wit: 

“Tt is considered and decreed by the court that the de- 
fendants, and each of them, and their successors in office 
and their employés, agents, and subordinates, be, and 
they are hereby, enjoined perpetually from in any way 
annoying or harassing or interfering with the plaintiff: 
William W. Cox in and about his office of chief of detec- 
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tives of the police force of the city of Omaha, and in and 
about his performance of the duties of said office, and in 
and about his rights, privileges, benefits, and emoluments 
accruing to him by virtue of said office, and from pro- 
ceeding to a trial of this plaintiff upon pretended charges 
and pretended amended charges filed with said board 
on the 28th day of June, 1897, respectively described in 
the petition, and from permitting to be refiled the Black- 
more and other charges described in the petition, or any 
amendment of said Blackmore or other charges, and from 
proceeding to a hearing on any of said charges, and from 
making any finding or order of removal, suspension, or 
discipline of this plaintiff respecting his said office, or 
from the said police force, on account of the pretended 
charges and amended charges of June 28, 1897, and July 
10, 1897, and on account of the aforesaid Blackmore 
charges, or on account of any charges refiled or amenda- 
tory of any one of said charges, and from permitting to be 
filed or setting for trial and from hearing any sham, 
frivolous, insufficient, or unlawful charges or any other 
charge in whicli it is not stated specifically and definitely 
the facts showing the time, place, and manner in which 
this plaintiff, in respect of his duties in his office of chief 
of detectives, has infringed and broken some specific 
rules or rule, regulation, or law of, or governing said 
board of fire and police commissioners and said police 
force, and from denying to this plaintiff the right to be 
heard in person or by attorneys or counsel upon any pro- 
ceeding that may be brought or pending against him 
before the said board of fire and police commissioners 
‘and from denying him a full opportunity to make all de- 
fenses he may have against any charges that may be 
brought against him,” ete. 

The relief granted in the above decree, in effect, is the 
forbidding in advance of proceedings in certain respects 
indicated as being irregular or illegal, or both. If by his 
petition plaintiff had averred that the charges preferred 
against him were untrue, the district court, in line with 
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the course pursued in granting the above relief, might 
have adjudged that charges were unfounded and there- 
upon might have enjoined further inquiry into that ques- 
tion. The action was one for equitable relief, and it is a 
familiar rule that where a court of equity has obtained 
jurisdiction of the parties and subject-matter for one pur- 
pose, it will administer complete relief. If, therefore, 
the district court, in advance, could consider what mis- 
takes the board was about to commit in its procedure and 
prescribe a method of prevention, it could, upon proper 
issues tendered by the petition, determine in what respect 
the chief of detectives was guilty and how he should be 
punished, and ought to have impressed upon the board 
the impropriety of determining otherwise. In either 
case, if the board has committed errors, the proper relief, 
if any, must be sought upon a record showing the actual 
existence, and not a mere anticipation, of such errors, no 
matter how well founded the apprehension may be. 
With respect to one part of the decree and that the part 
which prevents further proceedings, it is proper to re- 
mark that a court of equity should not interfere by in- 
junction to prevent the removal of an officer when the 
power of removal is vested in a board or officer. (In re 
Sawyer, 124 U. 8. 200; Delahanty v. Warner, 75 Ill. 185; 
Reemelin v. Mosby, 47 O. St. 570; Heffran v. Hutchins, 48 N. 
E. Rep. [Tll.] 709; Zrimble v. People,34 Pac. Rep.[Colo.] 981; 
In ve Fire & Lacise Com’rs, 36 Pac. Rep. [Colo.] 234.) The 
case of Stahlhut v. Bauer, 51 Neb. 64, is not in conflict with 
the cases just cited, for it was decided on the principle 
that the members of the city council who proposed to de- 
termine whether or not the mayor should be removed did 
not possess the power arrogated to themselves. The 
present case, in all its bearings, is governed by the prin- 
ciple above stated as to the limitations of the powers of 
a court of equity. The judgment of the district court is 
reversed and the action is dismissed. 


REVERSED AND DISMISSED, 
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STATE OF NEBRASKA V. FRED Y. ROBERTSON. 
FILED May 4, 1898. No. 9851. 


1. Criminal Prosecutions: CoMMENCEMENT: STATUTE oF LIMITATIONS. 
Section 256 of the Criminal Code construed, and held that the 
filing of a complaint before an examining magistrate charging 
a@ person with the commission of a crime, and causing him to 
be arrested, examined, and bound over to the district court, do 
not arrest the running of the statute of limitations, unless the 
magistrate, before whom the complaint was filed, had jurisdic- 
tion to try and punish the accused for the offense with which he 
was charged. 


2. : August 11, 1897, the county attorney of Buf- 
falo county filed with the county judge thereof a complaint 
charging one R. with having in said county on October 10, 1894, 
committed the crime of obtaining money under faise pretenses. 
R. was arrested and after a preliminary examination held to 
answer to such charge in the district court. On November 11, 
1897, the county attorney filed in the district court an informa- 
tion against R. for said crime. Heid, That the filing in court 
during term time of the information, and not the filing of the 
complaint with the county judge, was the commencement of the 
prosecution by the state, and that it was barred by the statute 
of limitations. Boughn v. State, 44 Neb. 889, reaffirmed. 


EXcEPTIONS to the decision of the district court for 
Buffalo county, H. M. SULLIVAN, J., presiding. Filed by 
leave of the supreme court under the provisions of sec- 
tion 515 of the Criminal Code. Haceptions overruled. 


Fred A. Nye, County Attorney, for the state. 
John A. Miller, H. V. Calkins, and Dryden & Main, contra. 


RAGAN, ©, 


On August 11, 1897, the county attorney of Buffalo 
county filed with the county judge thereof a complaint 
against Fred Y. Robertson, in which he charged him with 
having, in said county, on October 10, 1894, committed 
the crime of obtaining money under false pretenses, as 
defined by section 125 of the Criminal Code of the state. 
A warrant was issued on this complaint, Robertson ar- 
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rested, a preliminary examination had, and he was by 
the county judge held to appear and answer in the dis- 
trict court for the crime with which he was charged, and 
for that purpose entered into a recognizance to appear 
in said district court on the first day of the next term 
thereof. The district court convened November 8, 1897, 
and on the 11th of that month the county attorney filed 
with the clerk of said court an information charging Rob- 
ertson with having committed the crime of obtaining 
money under false pretenses in said Buffalo county on 
October 10, 1894. To this information Robertson de- 
murred on the ground, among others, that the prosecu- 
tion was barred by the statute of limitations. The 
district court sustained the demurrer, dismissed the infor- 
mation, and discharged Robertson. The state has filed 
here exceptions to the decision below, for the purpose of 
determining the law to govern in similar cases. 

Section 256 of the Criminal Code is as follows: “No 
person or persons shall be prosecuted for any felony 
(treason, murder, arson, and forgery excepted), unless the 
indictment for the same shall be found by a grand jury, 
within three years next after the offense shall have been 
done or committed. Nor shall any person be prosecuted, 
tried, or punished for any misdemeanor or other indicta- 
ble offense below the grade of felony, or for any fine or 
forfeiture under any penal statute, unless the indictment, 
information, or action for the same shall be found or in- 
stituted within one year and six months from the time 
of committing the offense or incurring the fine or for- 
feiture, or within one year for any offense the punishment 
of which is restricted to a fine not exceeding one hundred 
dollars, and to imprisonment not exceeding three 
months; Provided, That nothing herein contained shall 
extend to any person fleeing from justice; Provided, also, 
That where any suit, information, or indictment, for any 
crime or misdemeanor, is limited by any statute to be 
brought or exhibited within any other time than is hereby 
limited, then the same shall be brought or exhibited 
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within the time limited by such statute; And provided, 
also, That where any indictment, information, or suit 
shall be quashed, or the proceedings on the same set aside 
or reversed, on writ of error, the time during the pend- 
ency of such indictment, information, or suit so quashed, 
set aside, or reversed, shall not be reckoned within this 
statute, so as to bar any new indictment, information, 
or suit for the same offense.” 

The crime with which Robertson is charged was com- 
mitted more than three years before the filing in the dis- 
trict court of the information against him by the county 
attorney, but within less than three years before the filing 
by the county attorney of the complaint with the county 
judge on which Robertson was arrested. The contention 
of Robertson is that the statute of limitations continued 
to run from the commission of the crime until the filing of 
the information in the district court, and that, as it was 
not filed until more than three years after the commission 
of the crime, the right of the state to prosecute him for the 
crime at the time it filed its information was barred. The 
contention of the state is that the filing of the complaint 
with the county judge charging Robertson with the crime, 
with his arrest and preliminary examination on such com- 
plaint, was the beginning of the prosecution by the state, 
and that the filing of such complaint arrested the running 
of the statute of limitations. The question raised by these 
contentions must be answered by a construction of said 
section 256 of the Criminal Code in connection with the 
legislation, presently to be noticed, in reference to the 
prosecution of crimes upon the information of a public 
prosecutor. 

Section 10, article 1, of the constitution (bill of rights) 
provides that no person shall be held to answer for such 
a criminal offense as the one with which Robertson is 
charged here, except on an indictment by a grand jury; 
but the section further authorizes the legislature to pro- 
vide for holding persons to answer for criminal offenses 
on information of a public prosecutor. In pursuance of 
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the authority conferred by this section of the constitu- 
tion, the legislature in 1885 (see Session Laws 1885, ch. 
108; Criminal Code, secs. 578-585, both inclusive) au- 
thorized the courts of the state to hear and determine 
criminal prosecutions for crimes and misdemeanors upon 
an information filed by the county or prosecuting at- 
torney in the same manner as they had authority to 
try and determine prosecutions for crimes upon indict- 
ments. This section 256 of the Criminal Code went into 
effect September 1, 1873, and therefore antedates the 
present constitution and the legislation just referred to. 
Said sections of the Criminal Code provide that the prose- 
cuting attorney shall subscribe his name to the informa- 
tion, verify the same under oath, and file the same during 
term time in a court having jurisdiction to try the 
accused for the crime with which he is charged. In view 
of this legislation, said section 256 should be so con- 
strued, with reference to the facts in this case, as if it 
read: “No person or persons shall be prosecuted for any 
felony * * * unless the information for the same 
shall be filed by the prosecuting attorney in a court hav- 
ing jurisdiction to try the case within three years next 
after the offense shall have been done or committed.” 
The filing in court of an information by the county 
attorney is the commencement of the criminal prosecu- 
tion, and the information is the first pleading of the state; 
and until this prosecution is commenced by the state, 
the statute of limitations runs in favor of the accused. 
The filing of a complaint before an examining magistrate 
charging one with the commission of a felony, or any 
other crime the magistrate has no jurisdiction to try, does 
not arrest the running of the statute. Such a complaint 
is not the beginning of the prosecution by the state. It 
is not the commencement of the state’s action. It is not 
the pleading on which the state’s prosecution is based 
and to which the accused must plead and on which he 
must be tried. If a grand jury should indict A on the 
10th day of a month, and this indictment should not be 
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returned and filed in court until the 15th of the month, 
we think the running of the statute would be arrested 
on the 15th and not on the 10th; for, until the indictinent 
has been brought into court and filed as provided by sec- 
tion 410 of the Criminal Code, it cannot be said that the 
indictment has been found, nor that the state has begun 
the prosecution of the accused. The state, like a private 
individual, must commence its action by the filing in a 
court having jurisdiction to try and determine the action 
a pleading in which it charges the accused with having 
committed a certain crime at a time and place mentioned. 
This pleading the statute denominates either an indict- 
ment, information, or complaint. A copy of this plead- 
ing in felony cases must be served upon the accused. It 
is to this that he must plead, and it is upon the allega- 
tions of this pleading that a judgment convicting him of 
haying committed the offense charged must stand or fall. 
Although the statute authorizes any person to file a com- 
plaint before an examining magistrate charging another 
with the commission of a crime, to cause such person's 
arrest and examination, such complaint and the pro- 
ceeding under it do not constitute a prosecution of the 
accused by the state nor the commencement of the prose- 
cution by the state, if the crime charged be afelony. The 
object of such a proceeding is to ascertain if a felony has 
been committed, and if so, who probably committed it, 
and to secure the perpetrator and hold him until the 
state, through its prosecuting officers, shall have an op- 
portunity to institute against him a prosecution for the 
crime found to have been committed. 

But it is insisted here by counsel for the state that this 
section 256 of the Criminal Code was by our legislature 
taken from the statutes of Michigan; that prior to the 
time of our adoption of this law the supreme court of 
Michigan had construed it and held that the filing of a 
complaint with an examining magistrate charging an- 
other with commission of a felony was the commence- 
ment of the criminal prosecution and arrested the run- 
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ning of the statute. There are two answers to this ar- 
gument. In the first place, said section 256 is no more 
like the statute of Michigan on that subject than it is 
like the statutes of a dozen other states. A comparison 
of the criminal statute of limitations of the state of 
Michigan with ours affords not the slightest evidence 
that one is a copy of the other. The language of the 
statute of Michigan is: “An indictment for the crime of 
murder may be found at any period after the death of the 
person alleged to be murdered; all other indictments 
shall be found and filed within six years after the com- 
mission of the offense.” (2 Howell’s Annotated Statutes, 
sec. 9507.) In the second place, counsel are mistaken in 
saying that the supreme court of Michigan has held that 
the filing of a complaint before an examining magistrate 
causing the accused to be arrested and bound over is the 
commencement of criminal prosecution, within the mean- 
ing of their statute. People v. Annis, 13 Mich. 511, is cited 
in support of this contention. In that case Annis and 
one Doty were arrested on a warrant issued by a justice 
of the peace which charged them with larceny. A pre- 
liminary examination was held and they were bound over 
and subsequently indicted. When the case came on for 
trial the state called Doty as a witness. Counsel for 
Annis objected to his being sworn, on the ground of his 
incompetency. It was insisted that he was a party to the 
record and, therefore, not a competent witness. The 
circuit court permitted him to testify, and this ruling was 
assigned in the supreme court as error. That tribunal 
declined to decide whether his being a party to the rec- 
ord rendered him an incompetent witness, but said: “It 
is true he was a party to the proceedings before the jus- 
tice, but those proceedings are only preliminary to the 
filing of an information, and do not constitute a part of 
the record in the circuit court. The statute provides 
that, except in certain specified cases, no information 
shall be filed against any person for any offense until 
such person shall have had a preliminary examination 
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therefor. * * * The examination under this statute 
was designed to some extent to accomplish the purpose 
of a presentment by the grand jury under the law as it 
existed before. * * * Butit was never designed that 
the complaint or warrant before the magistrate should 
stand in the place of a formal presentment, nor that in 
the circuit court the prosecuting officer should be limited 
by it in the mode of charging the offense.” .It will thus 
be seen that this case is not an authority for the conten- 
tion of counsel. The question of the statute of limita- 
tions was not raised in the case, and the court did not 
decide that the filing of a complaint before an examining 
magistrate and causing the arrest of the accused there- 
under was the commencement by the state of a criminal 
prosecution by indictment or information. 

Another case cited in support of the contention of 
counsel is People v. Clark, 33 Mich. 112. This was an 
action for seduction and the court said: “The issuing of 
a warrant in good faith and delivery to an officer to exe- 
cute, where the defendant was afterwards arrested upon 
that warrant and bound over for trial, is a sufficient com- 
mencement of the prosecution to satisfy the requirement 
of the statute of limitations.” But the opinion does not 
disclose how long after the commission of the crime the 
indictment or information was filed; nor does it set out 
the statute which limited the time in which an action for 
seduction might be commenced; and the court was not 
discussing the defense of the statute of limitations. Ior 
aught that appears from the opinion, the statute defining 
and punishing the crime of seduction may have provided 
that the filing of a complaint before a magistrate charg- 
ing one with having committed the offense should be 
deemed the commencement of the prosecution of that 
action. 

Another Michigan case cited is Yaner v. People, 34 Mich. 
286. But this was a murder case. The question of the 
statute of limitations was neither raised, discussed, nor 
decided in the case, and for the very good reason that the 
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statute of limitations does not run in favor of one accused 
of murder either in Michigan or in this state. . 

Still another case cited from Michigan is People v. 
Evans, 72 Mich. 367, 40 N. W. Rep. 473. But the statute 
of limitations was not raised nor discussed in that case. 
The court did say: “The examination of persons charged 
with offenses not cognizable by a justice of the peace was 
designed to take the place of a presentment by the grand 
jury.” But this was said in discussing the merits of a 
plea in abatement filed by the accused to the indictinent 
or information which alleged, in effect, that he had had 
no preliminary examination. 

Another case cited is Redmond v. State, 12 Kah. 172. 
This was a civil action upon a criminal recognizance, and 
the defense was that the record of the justice of the peace 
before whom the preliminary examination of the accused 
was had did not disclose that the offense with which he 
was charged was committed in Coffey county, to the dis- 
trict court of which the accused was bound over to ap- 
pear. The question as to whether the filing of a com- 
plaint charging one with the commission of an offense 
is the beginning of a criminal prosecution within the 
meaning of the criminal statute of limitations was not 
presented in the case. 

We have not been cited to any case, nor lave we been 
able to find one, which holds that the filing of a com- 
plaint before an examining magistrate causing the ac- 
cused to be arrested and bound over is the institution 
or the commencement of the criminal prosecution for a 
felony within the meaning of a statute like ours. Indeed, 
the authorities found are all to the contrary effect. 

In re Griffith, 35 Kan. 377, 11 Pac. Rep. 174, is a unique 
case. On September 4, 1883, a complaint was filed be- 
fore a justice of the peace charging Griffith with forgery. 

_Griffith was not arrested under this complaint, but on 
September 12, 1883, he was arrested, tried, and convicted 
of the forgery, and sentenced to the penitentiary for 
three years. On March 10, 1886, the governor of Kan- 
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sas pardoned Griffith, and he was at once arrested on 
a warraft based on the complaint filed before the justice 
of the peace on September 4, 1883. He then applied to 
the supreme court for a writ of habeas corpus on the 
ground that more than two years had elapsed since the 
commission of the forgery, and that, therefore, the state 
was barred from prosecuting him for that crime. The 
court said: “But it is insisted on the part of the state 
that the making and filing of the complaint on Septem- 
ber 4, 1883, is a commencement of the prosecution, within 
the meaning of the statute of limitations, and prevents 
the bar under the statute. The question presented then 
is, does the making and filing of a complaint charging the 
defendant with a felony, and upon which no warrant is 
issued nor arrest made, constitute the commencement of 
the prosecution within the meaning of the statute of 
limitations? We think not. While the legislature has 
defined what shall be deemed the commencement of a 
civil action, it has nowhere provided what shall consti- 
tute the commencement of a criminal prosecution. 
* * #* Jt was conceded in argument that the presenta- 
tion or filing of an indictment or information was the 
commencement of a prosecution, but the filing of a mere 
complaimt before a magistrate charging the commission 
of a felony cannot be so regarded. Neither the pre- 
liminary examination nor the prosecution is founded 
upon the complaint. As has been decided, ‘the original 
complaint has spent its force when the order of arrest 
is issued, and the order of arrest is the foundation for 
the preliminary examination.’ ” 

Section 1044, Revised Statutes of the United States, 
provides: “No person shall be prosecuted, tried, or pun- 
ished for any offense, not capital, except as provided in 
section 1046, unless the indictment is found, or the in- 
formation is instituted within three years next after such 
offense shall have been committed.” Lacey was charged 
before a United States commissioner with the crime of 
perjury, warrant issued, and he was arrested. This oc- 
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curred within three years of the date of the commission 
of the crime. He appears to have been held in custody 
without indictment or information having been found 
until more than three years had elapsed from the date 
of the commission of the crime, and he then applied to the 
supreme court of Oklahoma for a writ of habeas corpus 
upon the ground that, as he had not been indicted for 
the crime, and more than three years had elapsed since 
its commission, he could not be prosecuted therefor; and 
the supreme court took that view of the case and dis- 
charged him. The court said: “It is contended by pe- 
titioner that, inasmuch as no indictment was found 
within three years [after the commission of the offense] 
he cannot be prosecuted; and upon the other hand it is 
urged that bringing proceedings before the commissioner 
is sufficient under the statute. The decision must turn 
upon the construction of that portion of the section of 
the statute which reads, ‘or the information is instituted,’ 
and if it shall be found that such language refers to the 
filing of a complaint in a commissioner’s court, then the 
petitioner must be remanded, otherwise released.” (Ha 
parte Lacey, 37 Pac. Rep. [Okla.] 1095.) 

In City of Pilot Grove v. McCormick, 56 Mo. App. 530, it 
was said that the filing of an information by the prose- 
cuting officer, and not the filing of a complaint before 
the justice of the peace, is the commencement of a crim- 
inal prosecution. To the same effect see People v. 
Ayhens, 24 Pac. Rep. [Cal.] 635; State v. Morris, 10 S. E. 
Rep. [N. Car.] 455. 

This section 256 of the Criminal Code has been twice 
under review in this court. [n Jolly v. State, 43 Neb. 857, 
Jolly was tried before a justice of the peace for an assault 
and battery and convicted. He appealed to the district 
court, was again convicted, and prosecuted error to this 
court. One error assigned in this court was the charge 
of the district court to the jury to the effect that they 
might find the accused guilty if they found that he com- 
mitted the crime within eighteen months prior to the 
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date of filing the complaint before the justice of the 
peace. We disposed of that argument here by saying 
that the instruction, though erroneous, was without 
prejudice, because the record disclosed, without contra- 
diction, that the offense was committed on May 29, 1891, 
and that the complaint was filed before the justice of the 
peace on June 8, 1891. But it is to be observed that this 
case was tried upon the theory that the justice of the 
peace had jurisdiction to try and punish the accused for 
the offense of assault and battery. That being correct, 
then the filing of the complaint with the justice of the 
peace charging the accused with the offense was the 
commencement of the prosecution. But this section as it 
now stands was passed by the legislature in 1893, and 
section 17 of the Criminal Code in force in 1891 provided 
that a person convicted of assault and battery should 
be fined in any sum not exceeding $100, or imprisoned 
in the jail of the county not exceeding three months, or 
both, in the discretion of the court. The justice of the 
peace, therefore, had no jurisdiction to try and punish 
one accused of the offense of assault and battery under 
that statute. (Constitution, art. 6, sec. 18; State v. Yates, 
36 Neb. 287.) In the Jolly Case we did not hold, nor did 
we intend to hold, that the filing of a complaint before 
a justice of the peace accusing one of a felony, causing 
him to be arrested and examined and bound over, was 
the commencement of a criminal prosecution for a felony.’ 
What we did hold in that case, and all we held on the 
subject, was that where a justice.of the peace had juris- 
diction to try and punish for an offense, then the filing of 
a complaint before him charging a person with the com- 
inission of that offense was the commencement of the 
state’s prosecution. 

In Boughn v. State, 44 Neb. 889, construing this section 
256 of the Criminal Code, we distinctly held: “Under sec- 
tion 256 of the Criminal Code, an indictment must be 
found or information filed within the time fixed by that 
section. It is not sufficient that the prosecution be in- 
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stituted by complaint, arrest, or preliminary examination 
within such period.” The correctness of this decision 
is assailed by counsel for the state in the action at bar. 
But, after a re-examination of the question, we think the 
conclusion reached by us in that case was the correct 
one. Boughn was convicted of assault and battery. 
The information was filed May 1, 1893, and charged him 
with committing this offense May 16, 1891. In other 
words, almost two years elapsed between the date of the 
commission of the offense and the date when the state 
began its prosecution by information against him. At 
that time, to-wit, 1891, a justice of the peace had no juris- 
diction to try and punish one for the offense of assault 
and battery, and the state conceded that under section 
256 of the Criminal Code the prosecution must be begun 
within one year after the commission of the offense, but 
contended that the filing of a complaint before a justice 
of the peace, charging the accused with having com- 
mitted the offense and the holding of a preliminary ex-' 
amination, was the commencement of the criminal prose- 
cution within the meaning of the statute. They based this 
contention on the word “instituted” found in section 256. 
Answering this contention we said: “We cannot Secepll 
this construction of the statute. The word Gnstituted’ 
evidently refers back to the clause ‘for any fine or for- 
feiture under any penal statute.’” | 
An analysis of said section 256 leaves no doubt in our 
mind that we placed upon the statute the proper con- 
struction: (1.) The statute does not run in favor of per- 
sons accused of treason, murder, arson, or forgery. (2.) 
It has no application to persons accused of crime and 
fleeing from justice. (3.) The quashing of an indictment 
or information, or the reversal of a judgment based 
thereon, does not again set the statute in motion. (4.) It 
does not control any special statute of limitations made 
applicable to any specific offense, crime, or misdemeanor. 
With these exceptions, no person shall be prosecuted for 
any felony unless the state shall have by indictment or 
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information instituted a prosecution against him there- 
for in a court having jurisdiction to try the accused for 
the felony within three years after the date of its com- 
mission. (5.) No person shall be prosecuted for any mis- 
demeanor unless the state by indictment or information 
shall institute a prosecution against him for the offense in 
a court having jurisdiction to try and punish the accused 
for the misdemeanor within one year and six months 
after the date of its commission, provided that if the pun- 
ishment for the misdemeanor is limited to a fine not ex- 
ceeding $100 and imprisonment not to exceed three 
months, then the prosecution must be instituted by in- 
dictment or information within one year after the date 
of the commission of the misdemeanor. (6.) A suit will 
not lie on behalf of the state to recover a fine or forfeit- 
ure under a penal statute unless the action shall be insti- 
tuted for that purpose within one year and six months 
from the time the cause of action accrued. 

Our conclusion therefore is that the filing of a com- 
plaint before a justice of the peace, or other inferior court. 
charging a person with the commission of a crime, caus- 
ing him to be arrested, and a preliminary examination 
held and causing him to be bound over to the district 
court, will not arrest the running of the statute of limi- 
tations, unless the magistrate before whom the com- 
plaint was filed had jurisdiction to try and punish the 
accused for the offense with which he was charged. The 
exceptions to the decision of the district court are over- 
ruled. 

EXCEPTIONS OVERRULED. 


NorvaAL, J., not sitting. 
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Married Women: SEPARATE EsTaTE: Note. It is the settled doctrine 
of this court that the signing of a promissory note by a married 
woman does not raise the presumption that she intended thereby 
to render her separate estate liable for its payment, nor that it 
was given with reference to her separate property, trade, or busi- 
ness, or upon the faith and credit thereof; and to an action upon 
such note coverture is a complete defense, unless the plaintiff 
shall establish by a preponderance of the evidence that the note 
was made with reterence to, or upon the faith and credit of, the 
wife’s separate estate or business, or with an intention on her 
part to charge her separate estate with its payment. Grand 
Island Banking Co. v. Wright, 53 Neb. 574, followed. 


Error from the district court of Lancaster county. 
Tried below before TIBBETS, J. A/firmed. 


Thomas Ryan, for plaintiff in error. ee 
Benjanun F’. Johnson, contra. ei 


RaGan, C. 


In the district court of Lancaster county the State Na- 
tional Bank brought suit upon a promissory note against 
M. Isabel Bond and Mrs. H. ©. Smith. Mrs. Smith de- 
fended the action upon the ground that she was a mar- 
ried woman; signed the note sued upon as surety for Mrs. 
Bond; that she did not receive, directly or indirectly, any 
portion of the consideration for which the note was 
given; that it was not given With reference to her sepa- 
rate property, trade, or business, or upon the faith or 
credit thereof, nor with intent on her part to thereby 
charge her separate estate with its payment. The dis- 
trict court found generally in favor of Mrs. Smith, and 
the bank prosecutes error. 

The evidence in the record sustains the finding of the 
distriet court on which it based its judgment releasing 
Mrs. Smith from liability on the note in suit, and the 
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case is therefore ruled by Grand Island Banking Co. v. 
Wright, 53 Neb. 574, and by Stenger Benevolent Ass’n v. 
Stenger, 54 Neb. 427. <A rediscussion of the question 
would subserve no useful purpose whatever. It is the 
settled doctrine of this court that the signing of a prom- 
issory note by a married woman does not raise the pre- 
sumption that she intended thereby to render her sepa- 
rate estate liable for its payment, nor that it was given 
with reference to her separate property, trade, or busi- 
ness, or upon the faith and credit thereof; and in an ac- 
tion upon such note coverture is a complete defense, un- 
less the plaintiff shall establish by a preponderance of 
the evidence that the note was made with reference to, 
or upon the faith and credit of, the wife’s separate estate 
or business, and with an intention on her part that her 
separate property should be bound for its payment. 


JUDGMENT AFFIRMED. 
RYAN, C., not sitting. 


ELIZABETH J. TUTTLE, APPELLANT, V. CITY OF OMAHA 
ET AL, APPELLEES. 


Finep May 4, 1898. No. 8070. 
Right of Appellant to Dismiss Appeal. On the facts set out in the 


opinion held that the appellant was entitled, as a matter of right, 
to dismiss her appeal. 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Appeal dismissed. 


Fayette B. Tiffany and Winfield 8. Strawn, for appellant. 
W. J. Connell, contra. 


RaGAaAn, GC 


Elizabeth J. Tuttle brought a suit in equity in the dis- 
trict court of Douglas county against the city of Omaha 
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and some railroad companies and others. The object of 
the action was to obtain a decree declaring an ordinance 
passed by the city vacating the intersection of some 
streets, and permitting such intersection to be occupied 
by the railroad companies, void, and to oust the railroad 
companies from the possession of such intersection. The 
trial resulted in a decree dismissing Mrs. Tuttle’s action, 
from which she appealed to this court. Before the trial 
of the Tuttle suit in the district court H. Goldberg also 
brought a suit against the parties made defendants in the 
Tuttle suit and for the same purpose. It seems from a 
stipulation in the record that the Goldberg suit was tried 
at the sanie time the Tuttle suit was tricd, but whether 
any decree was ever entered in the Goldberg suit the 
record does not inform us. Mrs. Tuttle has now filed 
here a motion to dismiss her appeal, the appellees con- 
senting thereto. This motion is resisted by Goldberg. 
He insists that this court should retain the appeal and 
determine the case upon its merits, because of the fact 
that the Goldberg case and the Tuttle case involve the 
same questions, the pleadings and issues being the same; 
that they were tried in the district court as one case, and 
that it was agreed between Goldberg and the city of 
Omaha that the appeal in the Tuttle case should operate 
as an appeal also in the Goldberg case, and that the deci- 
sion of this court in the Tuttle case should operate as a 
decision in the Goldberg case. But Mrs. Tuttle was not 
a party to the stipulation entered into between Goldberg 
and the city of Omaha and not bound thereby, and she 
therefore has the right to dismiss her appeal. We have 
already stated that we do not know whether any decree 
was ever entered by the district court in the Goldberg 
ease. For aught the record before us shows that action 
is still pending and undetermined. But if a decree has 
been entered in that action we are powerless to review it. 
If such a decree has been entered in order to enable this 
court to review the same, either upon appeal or error, a 
certified transcript of the record of that case must be 
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filed in this court. This is the requirement of the Code, 
and unless such a transcript is filed here this court is 
without jurisdiction in the premises. Goldberg is not 
a party to the record of the Tuttle suit in this court. He 
is not concluded by anything this court may decide in 
that case, as we have no jurisdiction over him. ‘The mo- 
tion of Mrs. Tuttle to dismiss her appeal must be sus- 


tained and the appeal is 
DISMISSED, 


Isaac 8. Leavirr v. ELLEN E. J. BELL ET AL., APPEL- 
LANTS, AND GEORGE D. CooK, APPELLEE. 


FILep May 4, 1898. No. 7960. 


1. Incompetent Persons: PARTIES To AcTIons. The fact that one is an 
infant, idiot, or insane person does not prevent his being sued 
either at law or in equity. 


: TAX-SALE CERTIFICATE: FORECLOSURE. Section 119, 
chapter 77, article 1, Compiled Statutes 1897, does not forbid the 
owner of a real-estate tax-sale certificate from maintaining an 
action to foreclose the same, although the owner of the real es- 
tate may be an infant, idiot, or insane person. 


3. Tax-Sale Certificate: FoRECLOSURE: ParTizs. The equitable owner 
and holder of a real-estate tax-sale certificate may maintain an 
action in his own name to foreclose the same, although it has 
never been formally indorsed by the original purchaser at the tax 
sale in accordance with the provisions of section 117, chapter 77, 
article 1, Compiled Statutes 1897. 


4, Quitclaim Deeds. In the absence of a contrary intent inferable 
therefrom, a quitclaim deed for real estate passes all the interest 
the grantor has in such real estate at the date of the delivery of 
such deed. 

: Tax-SALE CERTIFICATE. Such a deed is sufficient to vest in 

the grantee the equitable title to a tax-sale certificate of the real 

estate owned by the grantor. 


Or 


Special Assessments: IMPROVEMENT OF STREETS. Section 69, chap- 
ter 12a, Compiled Statutes 1887, construed, and held that the pre- 
senting to a metropolitan city council of such a petition as the 
one required by said section is a jurisdictional prerequisite to au- 
thorize it to charge by ordinance the cost of paving streets to the 
property abutting thereon. 


a 
. 
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7. : . Certain special paving taxes, levied on the property 
in controversy by ordinance passed by the mayor and council of 
the city of Omaha, held void, because the paving of the streets 
was not petitioned for in accordance with the provisions of said 
section 69. 


8. Tax Lien: ENFORCEMENT: BURDEN OF Proor. Where a lien is sought 
to be enforced for general taxes, the presumption is that the 
statutes in reference to the levy and assessment of the taxes and 
to the sale of the real estate for their non-payment has been 
complied with; and the burden of showing irregularities, or that 
the tax sale is void, is upon the party asserting such fact. 


But no such presumption can be indulged 
when a lien is sought to be enforced against real estate for a sale 
made thereof for the non-payment of special taxes. In such a 
case he who asserts the lien and seeks to enforce it has the bur- 
den of showing the validity of the tax lien. Smith v. City of 
Omaha, 49 Neb. 883, followed. 


10. Special Taxes: Levy: Jurispicrion. A metropolitan city council 
has no jurisdiction to pass an ordinance levying special taxes 
against real estate until, sitting as a board of equalization, it has 
first determined the amount of such special taxes to be assessed 
against such real estate as benefits. 


11. : $ : BoarD oF EQUALIZATION: Notice. And such 
a board of equalization has no jurisdiction to determine and fix 
the benefits to be levied as special taxes against real estate, until 
it has given notice of its sitting as such board of equalization, 
“for at least six days prior thereto,” by publication in the official 
paper of the city. (Compiled Statutes 1887, ch. 12@, secs. 73, 85.) 


12. : : : : - Where such a board of 
equalization convenes on the 28th of the month, in pursuance of 
a notice published on the 23d of the month, it is without juris- 
diction to act, and its proceedings are void. 


13. —-—-——: —_: ———_: ——-__: ——_.. The phrase, “for at least six 
days prior,” found in said section 85 is not. complied with by pub- 
lishing a notice once in the official paper of the city six days be- 
fore the council convenes as a board of equalization. 


14. Mortgages: ForEcCLosURE: Tax Liens. A mortgagee of real estate 
foreclosing his mortgage is entitled to have the amount of all 
valid tax liens owned by him, and taxes paid to protect the same, 
included in the mortgage foreclosure decree. 


APPEAL from the district court of Douglas county 
Heard below before Krysor, J. . Reversed, 


Howard B. Smith, for appellants. 
William D. Beckett, contra. ce 
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RaGan, C. 

Isaac 8. Leavitt brought this suit against Ellen FE. J. 
Bell, Josephine and Cyril J. Bell, the heirs at law of 
Joseph Bell, deceased, in the district court of Douglas 
county to foreclose certain tax liens upon lots 3, 4, 6, 8, 
10, 18, and 14, in Jacob’s Addition to the city of Omaha, 
of which said Joseph Bell died seized." George D. Cook 
was made a party defendant to the action, and before the 
return day of the summons issued for him at the com- 
mencement of the action he filed an answer, in the na- 
ture of a cross-petition, setting out that he had a mort- 
gage upon the real estate, made by Joseph Bell, deceased, 
and asking to have it foreclosed. Howard B. Smith, an 
attorney at law, was by the court appointed guardian 
ad litem for Josephine and Cyril J. Bell, minors. While 
the action was pending Leavitt by quitclaim deed trans- 
ferred his interest in the real estate in controversy by 
virtue of his tax-sale certificates to one Byron R. Hast- 
ings, and he subsequently transferred his interest in the 
real estate by virtue of the certificates of tax sales by a 
quitclaim deed to Cook, who thereupon filed a supple- 
mental petition, alleging, in effect, that he had purchased 
these tax-sale certificates formerly held by Leavitt and 
all his liens on the real estate in controversy by virtue of 
such tax-sale certificates, including the taxes which he 
had subsequently paid to protect his liens; and that he 
had done this in order to protect the lien of his mortgage 
upon said real estate. The answer of the widow and her 
minor children by their guardian ad litem put in issue the 
validity and legality of the tax levies and assessments 
upon which the tax certificates were based and the levy 
and assessment of the taxes subsequently paid to protect 
the liens of those certificates. The court entered a decre: 
giving Cook two liens upon the premises—a first lien for 
the taxes for which the property had been originally sold 
and the taxes subsequently paid to protect such sale. 
and provided in the decree that the minor children of 
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Joseph Bell might redeem the real estate from this tax 
lien at any time within two years after they became of 
age. The second lien awarded Cook was for the amount 
due him upon his mortgage. [rom this decree both par- 
ties have appealed. 

1. The appeal of the Bells: The first argument is that 
since the constitution (section 3, article 9) gives to the 
owners of real estate the right to redeem the same from 
all sales made thereof for the non-payment of taxes or 
special assessments at any time within two years after 
such sales, and since section 119, chapter 77, Compiled 
Statutes 1887, being section 119, chapter 77, article 1, 
Compiled Statutes 1897, provides that infants, idiots, and 
insane persons may redeem any real estate belonging to 
them which has been sold for taxes at any time within 
two years after their disability has been removed, there- 
fore this action cannot be maintained to foreclose these 
tax liens against that part of the real estate owned by 
the minor children until they become of age. We have 
not been cited to any authority in support of this con- 
tention, nor have we been able to find one. Taxes upon 
real estate are by the statute made a perpetual lien 
thereon, and when the real estate has been sold for non- 
payment of the taxes the purchaser is by the statute 
given the right to bring a suit to foreclose his tax lien and 
have the real estate sold for the purpose of repaying him 
the amount paid at the sale with interest and subsequent 
taxes paid to protect his lien. It may be—we do not de- 
cide—that where the real estate of an infant, idiot, or 
insane person, during his disability, is sold under a de- 
cree to satisfy a lien thereon for taxes, such a person, 
within two years after the removal of his disability, may 
redeem the real estate; but we do not understand that 
the fact one is an infant, idiot, or insane person prevents 
his being sued either at law or in equity. 

2. A second argument is that Hastings did not acquire 
the title and the right to foreclose the certificates of tax 
sales owned by Leavitt by virtue of the quitclaim deed 


VoL. 55] JANUARY TERM, 1898. 61 


Leavitt v. Bell. 


from the latter and that Cook did not acquire the title 
and the right to foreclose the Leavitt certificates of tax 
sales by the quitclaim deed from Hastings. This argu- 
ment is based on counsel’s construction of section 117, 
chapter 77, article 1, Compiled Statutes 1897, which pro- 
vides that a tax-sale certificate shall be assignable by in- 
dorsement, and that an assignment thereof shall vest in 
the assignee, or his legal representative, all the right and 
title of the original purchaser. The contention of coun- 
sel is that the only method by which Cook could acquire 
a title to the Leavitt certificates of tax sales was by an 
indorsement thereof in writing by Leavitt. It may be, 
and probably is, true that, in order for the holder of a cer- 
tificate of tax sale to vest the legal title of the same in his 
vendee, it should be indorsed in the same manner as a 
promissory note payable to order. But we do not under- 
stand the meaning of the statute to be that, unless a cer- 
tificate of tax sale is thus indorsed, one who purchases 
and pays for such a certificate fails to acquire any title 
thereto or the right to enforce it. One who has pur- 
chased and paid for and has in his possession a negotiable 
promissory note payable to order of his vendor has such 
an equitable title to the same that he may maintain a 
suit at law or in equity to enforce its collection. (Greeley 
State Bank v. Line, 50 Neb. 484; Hartzell v. McClurg, 54 
Neb. 316.) Leavitt did not transfer his certificates of 
tax sales to Hastings by indorsing them; but for a valua- 
ble consideration he sold and delivered them to him, and 
then duly executed to him a quitclaim deed in and by 
which he remised, released, and forever quitclaimed unto 
Hastings the real estate in controversy, together with all 
the estate, right, title, interest, claim, and demand which 
he, Leavitt, had therein. Hastings did not indorse the 
tax certificates to Cook, but for a valuable consideration 
sold and delivered them to him, and at the same time duly 
executed and delivered to him a quitclaim deed for the 
real estate upon which the certificates were liens, which 
deed contained the same recitals as the deed from Leavitt 
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to Hastings. It was the intention of the parties by the 
execution of these quitclaim deeds that the liens which 
Leavitt and Hastings had upon the real estate by virtue 
of the tax-sale certificates should be assigned and trans- 
ferred to Cook. Section 50, chapter 73, Compiled Stat- 
utes, provides: “Every conveyance of real estate shall 
pass all the interest of the grantor therein, unless a con- 
trary intent can be reasonably inferred from the terms 
used.” Section 53 of the same chapter provides: “In the 
construction of every instrument creating or conveying, 
or authorizing or requiring the creation or conveyance of 
any real estate, or interest therein, it shall be the duty of 
the courts of justice to carry into effect the true intent 
of the parties.” We think, therefore, that Cook had the 
equitable title to the Leavitt certificates of tax sales and 
as such equitable owner he might maintain this action. 

3. A third argument of the Bells, which we notice, in- 
volves the validity of certain paving taxes of the city of 
Omaha. Part of lot 10 and lots 13 and 14 of the property 
in controversy were in paving district 123. The city 
council of the city of Omaha, for the purpose of determin- 
ing the amount of the benefits in money which had or 
would accrue to these lots by reason of the paving of the 
streets in said district, met August 28, 1888, and fixed, 
determined, and decided that said lots would réceive 
benefits by reason of said improvement as follows: Part 
of lot 10, $111.35; lot 13, $226.04; lot 14, $226.04; and sub- 
sequently the city council passed an ordinance levying 
the said amounts of money against said lots as special 
paving taxes. These taxes and interest thereon are in- 
cluded in the decree for taxes rendered in this case in 
favor of Cook. These special taxes-and all of them, we 
think, were void for two reasons: (1.) The statute in force 
at that time (Compiled Statutes 1887, ch. 12a, sec. 69) 
authorized the mayor and council of a city of the metro- 
politan class to pave the streets and alleys in a paving 
district whenever the owners of the lands or lots abutting 
upon said streets or alleys and representing a majority 
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of the feet front thereof should petition the council so to 
pave. Although the streets and alleys in said paving dis- 
trict seem to have been paved in pursuance of authority 
of the mayor and council of the city of Omaha, the same 
was done without the petition of the owners, or any of 
them, of the property abutting said streets and alleys. 
The presenting to the city council of such a petition as 
the one required by said section of the statute was a juris- 
dictional prerequisite to authorize the council to pave 
said streets and charge the cost thereof to the abutting 
property. (Von Steen v. City of Beatrice, 36 Neb. 421; State 
v. Birkhauser, 37 Neb. 521; Harmon v. City of Omaha, 538 
Neb. 164.) Not only was such a petition necessary to 
confer jurisdiction upon the mayor and council to author- 
ize the paving of these streets and alleys and charge the 
cost thereof to the abutting property, but in this case the 
validity of these special taxes was, in a proper proceed- 
ing under proper pleadings, duly called in question, and 
the burden of showing that the special taxes had been 
legally levied and assessed against the property was on 
the party who claimed to have a lien upon the real estate 
growing out of such taxes. Where a lien is sought to be 
enforced or foreclosed for general taxes then, doubtless, 
the presumption is that the statutes in reference to the 
levy and assessment of these taxes, and the sale of the 
real estate for their non-payment, have been complied 
with, and the burden of showing irregularities, or that 
such a tax is void, is upon the party asserting the fact. 
(Adams v. Osgood, 42 Neb. 450.) But no such presumption 
can be indulged when a lien is sought to be enforced 
against real estate for a sale made thereof for the non- 
payment of special taxes or assessments. In such a case 
he who asserts the lien and seeks to enforce it has the 
burden of showing the validity of the tax lien. (Smith v. 
City of Omaha, 49 Neb. 883.) (2.) By sections 73 and 85, 
chapter 12a, Compiled Statutes 1887, before the city coun- 
cil sat as a board of equalization and fixed and deter- 
mined the benefits or special taxes to be assessed against 
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the property in a paving district for the paving of the 
streets therein, it was required to give notice of such sit- 
ting as a board of equalization for at least six days prior 
to the sitting, through the official paper of the city. A 
notice was published August 23, 1888, in the oflicial paper 
of the city that the city council would convene as a board 
of equalization, for the purpose of assessing the benefits 
or special taxes on the property in controversy, on the 
28th of said month. Until this notice had been published 
as required by the statute the city council had no juris- 
diction to sit as a board of equalization. The publishing 
of the notice on August 23, 1888, was not a compliance 
with the statute, which required the council to give no- 
tice of its sitting as a board of equalization “for at least 
six days prior thereto”—1. e., such sitting. On the de- 
termination of the benefits which had accrued or would 
accrue to the property in controversy by reason of the 
paving of the streets in said paving district, and the 
amount of the taxes which the board of equalization then 
determined should be assessed against the lots in con- 
troversy by reason of such improvement, depended the 
validity of the ordinance subsequently passed by the city 
council levying these benefits found by the board of 
equalization as special taxes against the property; and, 
since the board of equalization was itself without juris- 
diction to act, the ordinance subsequently passed in pur- 
suance of what it did was a nullity, as the city council 
had no jurisdiction to pass an ordinance levying these 
special taxes against the lots until, sitting as a board of 
equalization, it had determined the amount of the bene- 
fits to each lot. 

4. Another argument of the Bells relates to the validity 
of special taxes assessed against lots 13 and 14 of the 
property in controversy. These lots were in sewer dis- 
trict No. 43. The council, as a board of equalization, on 
December 20, 1887, adjudged and determined that said 
lots had or would be benefited in money by the construc- 
tion of said sewer improvements as follows: Lot 18, 
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$81.31; lot 14, $80.01. Subsequently the city council 
passed an ordinance levying said sums as special sewer 
taxes against said lots. The city council convened as a 
board of equalization December 15, 1887, for the purpose 
of determining what benefits had or would accrue to the 
lots in this sewer district by reason of that improvement. 
Without acting upon the matter for which it had con- 
vened it adjourned until December 17 at 7:30 P. M., and 
then, without acting upon sewer district 48, adjourned 
until December 20 at 7:30 P. M., and at that time it de- 
termined the benefits or special assessments. For the 
purposes of this case only we shall consider that the city 
council, while convened as a board of equalization, acted 
on December 15, 1887. A notice was published in the 
official paper of the city, on December 9, that the council 
would convene on the 15th as a board of equalization 
for the purpose of determining the special taxes which 
should be levied on the property in said sewer district 
43. This notice was also published December 10, 11, 12, 
and 138, but it was not published on December 14. As- 
suming that the council acted as a board of equaliza- 
tion on December 15, the question then is, had it given 
notice by publication through the official paper of the 
city of its sitting as such board “for at least six days 
prior to the day of its sitting’? We think not. The 
phrase in the statute, “for at least six days prior,” is 
not complied with by the publishing of a notice once in 
the official paper of the city six days before the council 
meets as a board of equalization. The word “for” in that 
phrase means “during,” and the phrase must be construed 
as though it read that the city council shall give notice 
of its sitting as a board of equalization at least during 
the six days immediately prior to the date of its so con- 
vening. This isa strict construction of the statute. But 
where a law authorizes a municipal corporation to charge 
the entire cost of paving a public street to the prop- 
erty abutting thereon, it should be strictly construed; 
and, before the court should permit an individual’s prop- 
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erty to be taken to pay for a public improvement of which 
the entire community has the benefit and use, it should 
be shown that the law has been literally complied with. 

Section 497 of the Code of Civil Procedure provides that 
a judicial sale of real estate shall not be made until the 
officer has given public notice of the sale in a newspaper 
“for at least thirty days before the day of sale.” Con- 
struing this section we held that the word “for” therein 
meant “during,” and that the notice must be published 
during the thirty days immediately preceding the date 
of sale. (Lawson v. Gibson, 18 Neb. 137.) And it was held 
that one publication of the notice thirty days before the 
sale was not a compliance with the requirements of the 
Code. It was also held that it was not necessary that the 
notice should be published in a daily paper; that publica- 
tion for the length of time required in a paper published 
weekly would answer the requirements of the statute. 
But by section 133, chapter 12a, Compiled Statutes 1887, 
the official newspaper of a city of the metropolitan class 
was required to be a daily newspaper; and since the stat- 
ute required the city council to give notice of its sitting 
as a board of equalization, for at least six days prior to! 
the time of such sitting, in the official newspaper of the! 
city we think that it was the intention of the legislature| 
that this notice should be published daily for the six days 
immediately preceding the convening of the city council! 
as a board of equalization. | 

A statute of linois in reference to assessments for 
public improvements authorized commissioners to deter- 
mine the benefits which had or would accrue to property 
by reason of the public improvement after “notice shall 
be given by said commissioners by six days’ publication 
in the corporation newspaper.” Construing this statute 
the supreme court of IJinois held that to invest the com- 
missioners with jurisdiction to determine the benefits the 
notice must be published each day for six days immedi- 
ately preceding the date on which the commissioners met. 
(Scammon v. City of Chicago, 40 Tll. 146.) To the same ef- 
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sett, 15 R. 1. 563. 

Considering, then, that the board of equalization acted 
December 15 and the first notice of its meeting as such 
board was published on the 9th, then, to invest the board 
with jurisdiction to act, the notice must have been pub- 
lished also on the 10th, 11th, 12th, 13th, and 14th. Be- 
cause, therefore, this notice was not published December 
14, 1887, the city council had no jurisdiction to sit as a 
board of equalization; and the ordinance subsequently 
passed by it levying special sewer taxes against said lots 
in pursuance of the benefits found and determined by the 
board. of equalization was void. 

5. What has just been said in reference to the special 
taxes on the lots in sewer district No. 43 applies to the 
special taxes levied against lot 8 of $27.27, lot 10 $375, 
lot 13 $66.02, and lot 14 $66.02, for grading Leavenworth 
street from Sixteenth to Thirty-sixth streets, and special 
taxes assessed against lot 3 of $373.46, lot 4 $373.46, lot 
6 $34.31, for paving in district No. 32. It consequeutly 
follows that the said special taxes above mentioned were 
and are void and should not have been included in the 
decree rendered in this case. 

6. Cook’s appeal: We think the district court erred in 
giving Cook a lien on the real estate in controversy for 
the amount represented by his certificates of tax sales 
and for subsequent taxes paid to protect such certificates 
as an independent tax lien. Cook, in effect, had paid 
these taxes for the purpose of protecting his mortgage 
lien upon the real estate in controversy. This he had a 
right to do, and the amount of these taxes, so far as they 
were legal, should have been included in the amount due 
Cook on his mortgage. (Southard v. Dorrington, 10 Neb. 

/119.) The court should not have made the taxes a sepa- 
rate and independent lien from the lien of the mortgage, 
nor should the decree have provided that the Bell heirs 

| might redeem the real estate from the sale of these Jands 

‘to pay those taxes at any time within two years after 


| 


68 NEBRASKA REPORTS. 


[ Vou. y 
Leavitt v. Bell. d 


they became of age. The decree appealed from is re/ 
versed and the cause remanded, not for a new trial, but 
with instructions to the district court to set aside its for- 
mer decree and enter a new one in accordance with this 
opinion. 

REVERSED AND REMANDED. 


IRVINE, C., dissenting. 


I cannot concur in the opinion of the court in so far as 
it holds that a petition by the owners of abutting property 
is essential to confer power on the council to order the 
paving of an improvement district. The cases of Von 
Steen v. City of Beatrice, 36 Neb. 421, and State v. Birk- 
hauser, 37 Neb. 521, are, it is true, authority for that con- 
struction of the statute, but those cases were based en- 
tirely on an interpretation of the section of the charter 
involved as if it had been drawn and enacted as an en- 
tirety and at a given moment. The history of the law 
has been neglected, and in this instance a consideration 
of its history is essential to a correct construction. The 
germ of the section is found in section 41, chapter 8, Gen- 
eral Statutes, being the act of March 28, 1873, incorporat- 
ing cities of the first class, and framed so as to embrace 
Omaha alone. That section began as follows: “The 
council shall have power to open, extend, widen, grade, 
pave, or otherwise improve and keep in good repair 
* * * any street, avenue, or alley within the limits 
of the city.” This was followed by provisions for special 
assessments to defray the expense of such improvements, 
but the broad grant of power conferred by the language 
quoted was nowhere restricted. By chapter 17 of the 
Laws of 1881 a new charter was provided for cities of the 
first class, and section 41 of the act of 1873 was carried 
into it, somewhat amended, but not in respect to the mat- 
ters here involved, as section 42. By chapter 12 of the 
Laws of 1883 many amendments were incorporated into 
section 42. The opening sentences remained the same, 
but the following was inserted in the body of the section: 
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“The mayor and council of any city of the first class shall 
have power to pave. repave, or macadam any street or 
alley, or parts thereof, in the city, and for that purpose to 
create suitable paving districts, which shall be consecu- 
tively numbered, such work to be done under contract 
and under the superintendence of the board of public 
works of the city. Whenever the owners of lots or lands 
abutting upon the streets or alleys within any paving dis- 
trict representing a majority of feet front thereon shall 
petition the council to pave, repave, or macadam such 
streets or alleys, it shall be the duty of the mayor and 
council to pave, repave, or macadam the same.” (Ses- 
sion Laws 1883, p. 101, ch. 12, sec. 1.) By chapter 10 of 
the Laws of 1887 the class of metropolitan cities was cre- 
ated, and what was section 42 of the old charter formed 
the framework for section 69 of the new. In all respects 
material to this inquiry the two sections were the same. 
In 1891 (Session Laws, p. 82, ch. 7, sec. 8) this section un- 
derwent several amendments, those chiefly affecting the 
question before us being the substitution of “improve- 
ment districts” for “paving districts,” and the addition 
of a clause whereby owners of three-fifths of the frontage 
on a street were permitted to petition for the paving of 
that street, the whole expense, including that of paving 
intersections, to be defrayed by local assessment. 

I think this section of the metropolitan charter should 
be construed in the lizht of its entire history. While the 
act of 1887 created a new class of cities with a new name, 
it was in fact intended to be applied only to Omaha, and 
this had been true of the preceding acts relating to cities 
of the first class. No other city had to that time been 
embraced within the first class of cities. In adopting a 
new charter, adapted to the wants of a large and rapidly 
growing city, it was not intended to make an abrupt and 
radical change in the constitution and political history 
of the city. A vast scheme of street improvements was 
then under way. It had been progressing for some years, 
and it promised to continue indefinitely. There can be 
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no doubt that the legislature intended to continue the old 
law substantially in force with reference to such improve- 
ments, in order that there might be no break in continuity 
or method. For that reason section 42 of the old charter 
was preserved, with amendments going only to details. 
By repeated amendments that section had grown from a 
short paragraph until it covered pages and embraced 
some twenty-odd subdivisions and provisos. That pro- 
cess of piece-meal amendment had not only made it inor- 
dinately long, but had made it tautological, involved, and 
even ungraminatical. Unless it had been the deliberate 
purpose to retain it in such form that there could be no 
doubt of its identity with the old law, a simpler and 
clearer phraseology would have been adopted. Certainly 
it possessed no charm of literary style which commended 
it for preservation. Its preservation can only be ac- 
counted for on the theory that the legislature was so anx- ° 
ious to prevent a disturbance in the course of street im- 
provement, that it would not incur the hazard of a new 
construction of the law by recasting its language. 

If, then, the history of the law is open for consideration, 
I think the conclusion irresistible that it was the legisla- 
tive intent to make three different provisions with regard 
to paving. In the first place, the council was given 
plenary power to pave any street. In the second place, 
the owners of the greater part of the frontage, by peti- 
tion, might require the paving of any street. The lan- 
guage is in that case “it shall be the duty of the” council 
to pave. In the third place, on petition of the owners of 
three-fifths of the frontage, the street may be paved and 
the whole cost, including intersections, shall be defrayed 
by local assessment. Paving districts and improvement 
districts were devices introduced:by amendment for con- 
venience in fixing limits for the purpose of assessment, 
and form no just ground of distinguishing between power 
to create districts and power to pave them. Their crea- 
tion is merely incidental to the power to pave. It is too 
xlear to permit of arguinent that the laws of 1873 and 


VoL. 55] JANUARY TERM, 1898. 71 


Hoyt v. Little. 


1881 granted full power to pave without any petition. 
If so, when was it taken away? If by the provision of 
1883, requiring the council to pave on petition, then the 
new language there used was sufficient to confer the lim- 
ited power, or rather to impose the duty. The words 
granting the general power became at the best surplus- 
age, and why were they retained? They were not only 
retained, but, as if to show clearly that the provision for 
a petition was merely supplementary to the old power, 
they were in substance repeated just before the petition 
clause, and separated therefrom by one of the few periods 
which occur throughout the weary length of this mon- 
strous section. By regarding the history of the amend- 
ment and construing it as only imposing an additional 
duty, effect can be given to every clause, while to give it 
the construction placed upon it by the court, is to impute 
to the legislature not only the useless retention of an ob- 
solete clause, but its actual reduplication. 


? 
CHARLES G. Hoyt v. ANTOINETTE W. LIrrun BT Al. ! 
Fitep May 4,1898. No. 8058. 


1. Judicial Sale: MopIFIcATION oF DECREE: CONFIRMATION. A decree 
foreclosing a real estate mortgage was rendered June 5 for $363. 
July 11 an order of sale was issued. July 20 a remittitur of $20 
was entered in open court. The order of sale was then changed 
so as to recite that the decree was rendered for $343 and the prop- 
erty afterwards advertised and sold. Held, That the change made 
in the order of sale was not prejudicial to the owner of the eqnity 
of redemption, and that the court did not err in refusing to set 
the sale aside because thereof. 


2. Decree Foreclosing Mortgage: Request For Stay: Tir. To stay 
the execution of a decree foreclosing a real estate mortgage a 
request in writing therefor must be filed with the clerk of the 
court within twenty days after the date of the rendition of such 
decree. The filing of sueh request within twenty days after the 
date of a remittitur entered, but more than twenty days after 
the date of the decree, will not stay the execution thereof, 
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3. Judicial Sales: ConrrrMATION. The court did not err in refusing to 
set aside a sale made under a decree foreclosing a real estate 
mortgage, on the motion of the owner of the equity of redemp- 
tion based on the ground that, when the sale was made, a motion 
made by him to vacate the decree was pending in court. 


4. Process: Form. An order of sale headed, “The State of Nebraska, 
County of Gage, to the Sheriff of said County,” etc., complies 
with section 24, article 6, of the constitution, providing that “All 
process shall run in the name of the state of Nebraska.” 


ERROR from the district court of Gage county. Tried 
below before Busu, J. 


Action by Antoinette W. Little against Charles G. 
Hoyt and others to foreclose a mortgage. There was a 
decree for plaintiff, and from an order confirming a judi- 
cial sale of the mortgaged premises Charles G. Hoyt 
prosecuted a proceeding in error. Affirmed. 


G. M. Johnston, for plaintiff in error. 


E. O. Kretsinger, for Antoinette W. Little, defendan 
in error. : 


J. H. Cobbey, for Charles L. Schell, defendant in error. 


RaGan, C. 


This is a proceeding in error instituted in this court 
by Charles G. Hoyt against Antoinette W. Little and 
others to review a judgment of the district court of Gage 
county confirming a judicial sale made of certain real 
estate in pursuance of a decree foreclosing an ordinary 
real estate mortgage thereon. 

1. The first argument relied on here by the plaintiff in 
error is that the “order of sale was altered” after it was 
placed in the hands of the sheriff. The decree was ren- 
dered June 5, 1894, for $363. July 11, 1894, the order 
of sale was issued, which recited the rendition of the 
decree and the amount thereof and commanded the 
sheriff to cause the real estate to be appraised, adver- 
tised, and sold to satisfy such decree. On July 20, the 


Vou. 55] JANUARY TERM, 1898. 73 


Hoyt v. Little. 


court still being in session, the plaintiff in the decree re 
mitted from the mount found due him by the court the 
sum of $20. Subsequent to that time it is insisted that 
some one changed the order of sale by making it recite 
that the decree had been rendered for $343 instead of 
$363. Assuming that this alteration was made as al- 
leged we cannot see how it prejudiced the plaintiff in 
error. 

2. The second argument is that the sheriff advertised 
the real estate for sale under the decree prior to the time 
he received the order of sale. This is a mistake. The 
sheriff’s advertisement is dated June 18, 1894, whereas 
the order of sale was issued on July 20, 1894. But the 
record shows beyond all controversy that dating the ad- 
vertisement June 18 was a clerical error. It should have 
been July 18. The affidavit of the printer who published 
the notice of sale shows that it was published for the 
first time on July 20. 

3. The third argument is that the court erred in not 
setting aside the sale, because plaintiff in error had on 
file with the clerk a request for a stay of execution at 
the time the order of sale was issued, which request had 
been filed within twenty days after the date of the rendi- 
tion of the decree. Whether such a request for stay of 
execution was filed within twenty days after the rendi- 
tion of the decree was a question of fact for the trial 
court and was by it decided against the claim of the 
plaintiff in error on conflicting evidence, and we cannot 
say that the conclusion reached by the trial court was 
wrong. ; 

A second argument under this same heading is this: 
The decree, as already stated, was rendered June 5. 
July 20, 1893, a remittitur of $20 was entered. On that 
date the plaintiff in error filed a request for a stay of 
the execution of the decree, claiming that the remittitur 
of the $20 had the same effect as if the decree for $343 
had been rendered on that date, and therefore the court 
erred in not setting aside the sale. We cannot agree 


74 NEBRASKA REPORTS. [ VoL. 55 


Hoyt v. Little. 


to this contention. The fact that a remittitur of $20 
was entered on July 20 did not vacate the decree ren- 
dered on June 5, any more than a payment made on July 
20 by the plaintiff in error would have vacated the decree. 
To stay the execution of the decree, plaintiff in error 
should have filed his request therefor within twenty days 
after June 5. 

4. On July 20, 1894, the plaintiff in error filed in the 
district court a motion te set aside the default and decree 
entered against him and for leave to answer in the ac- 
tion. So far as the record before us discloses this mo- 
tion is still pending in. the district court. A fourth 
assignment of error is that the court erred in not setting 
aside the sale because of the pendency of this motion to 
vacate the decree at the time the order of sale was issued. 
If the plaintiff in the decree was willing to take the 
chances of having this real estate advertised and sold 
to satisfy his decree while a motion was pending in court 
to vacate it, and if a purchaser at the judicial sale was 
willing to take the chances of obtaining a good title to 
the real estate sold while said motion to vacate was pend- 
ing, we do not see that this is a matter of which the plain- 
tiff in error need complain. Certainly he was not and 
could not be prejudiced by the sale of the real estate while 
such motion to vacate the decree was pending. 

5. A final argument is that the court below erred in 
not setting aside the sale because the order of sale did 
not run in the name of the state of Nebraska, and, there- 
fore, did not comply with section 24, article 6, of the con- 

- stitution, which provides that “All process shall run 
in the name of the state of Nebraska.” But we think 
this order of sale complied with the constitutional pro- 
vision. It is headed, “The State of Nebraska, County of 
Gage, to the Sheriff of said County,” ete. (Moore v. 
Fedewa, 13 Neb. 381; Alderman v. State, 24 Neb. 97.) The 
judgment of the district court is 


AFFIRMED, 
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GrorGE IF’. MUNRO, APPELLEE, V. DELIA A. CALLAHAN, 
APPELLANT. , 


Finep May 4, 1898. No. 8038. 


1. Vacating Judgment: Fravup. Neither an action under section 602 
of the Code of Civil Procedure, nor an independent suit in equity, 
will lie to vacate a judgment, after the term at which it was ren- 
dered, on account of the fraud of the successful party, unless 
such fraud occurred or was practiced in connection with the trial 
of the case. 


2. 


: Pergury: Mistake. Equity will not vacate a judgment on 
account of an innocent mistake or want of recollection on the 
part of the plaintiff or his witnesses, nor, generally, on account of 
the perjury of other witnesses in the case. 


3. 3 : Equity. But where it appears that the judgment 
depends for its support upon the evidence of the successful party 
given at the trial, and that the defeated’ party has a valid defense 
which he was prevented from establishing by reason of such 
perjury, and where he has been guilty of no negligence and has 
exhausted all his ordinary legal remedies for obtaining a vaca- 
tion of such judgment, then equity, in a proper proceeding, will 
vacate such judgment and grant the defeated party a new trial 
of the action. . 


: Piteapine. The allegations of the petition held to 
support a decree of the district court vacating a judgment at law 
procured by the perjury of the successful party on the trial. 


APPEAL from the district court of Douglas county. - 
Heard below before Durrin, J. Affirmed. 


The opinion contains a statement of the case. 


John F. Cromelien and William IF. Gurley, for appellants: 


The petition is demurrable, because (1) a court of 
equity is without jurisdiction, there being an adequate 
remedy at law; (2) because it does not state facts sufii- 
cient to constitute a cause of action; (3) and because it 
shows that plaintiff has been guilty of gross negligence, 
which would deprive him of equitable relief. (MeClure 
+. Warner, 16 Neb. 447; Gibson v. Parlin, 13 Neb. 292; 
Burlington & M. R. R, Co. v. Kearney County, 17 Neb. 511; 
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Cheney v. Dunlap, 27 Neb. 401; Chicago, R. I. & P. R. Co. v. 
Shepard, 39 Neb. 526; Renfrew v. Willis, 33 Neb. 98; Sco- 
field v. State Nat. Bank, 9 Neb. 316; Young v. Morgan, 9 
Neb. 169; Gould v. Loughran, 19 Neb. 392; Buchanan v. 
Griggs, 18 Neb. 121; Hartford Fire Ins. Co. v. Meyer, 30 
Neb. 185; Shane v. Clarke, 3 Har. & M. [Md.] 101; Clough 
v. State, 7 Neb. 324; Lamb v. State, 41 Neb. 356; Hill v. 
State, 42 Neb. 503; Cohn v. Goldman, 76 N. Y. 284; Wright 
t. Bourdon, 50 Vt. 494; McHenry v. Sneer, 56 Ia. 649; 
Thomas v. Markmann, 43 Neb. 828; Woodward ». Pike, 43 
Neb. 777; Nicholson v. Patterson, 6 Humph. [Tenn.] 394; 
Harrison v. Harrison, 1 Litt. [Ky.] 187; Veech v. Penne- 
baker, 2 Bibb [Ky.] 3826; Codde v. Mohiat, 66 N. W. Rep. 
{Mich.] 1093; Gray v. Barton, 28 N. W. Rep. [Mich.] 813.) 


J. H. Van Dusen and W. S. Summers, contra. 


RAGAN, C. 

June 25, 1892, on the complaint of Delia A. Callahan, 
George F. Munro was by the district court of Douglas 
county adjudged to be the father of the former’s illegiti- 
mate child. From this judgment Munro prosecuted a 
proceeding in error to this court, which affirmed the judg- 
ment of the district court. (Munro v. Callahan, 41 Neb. 
849.) Subsequently, on December 6, 1894, Munro filed 
_ a petition in the district court of Douglas county against 
Callahan reciting the record and proceedings of the for- 
mer suit and alleging, among other things, that Callahan 
had procured said judgment by committing willful and 
corrupt perjury on the trial of that case, and prayed the 
court to set such judgment aside, and to grant him, 
Munro, a new trial. The district court, on hearing the 
action, set aside the former judgment and granted Munro 
a new trial, from which order Callahan has appealed. 
The bill of exceptions containing the evidence offered on 
the trial of this case in the district court has been 
quashed, and the sole question for our determination is 
whether the pleadings in this case will support the decree 
rendered therein. 


-} 
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1. To the petition filed by Munro on December 6, 1894, 
an answer was filed on the 15th of said month, and 
subsequently, on the 17th, an amended petition was filed. 
The record does not disclose that an answer was filed to 
this amended petition, but the case seems to have been 
_tried on the amended petition. The decree recites that 
the case was heard upon the pleadings filed by the parties 
and upon the evidence, and counsel for the appellant 
have addressed their arguments to the sufficiency of the 
allegations of the amended petition. We shall, there- 
fore, only inquire-whether the allegations of the amended 
petition will support the decree under review. This 
amended petition, among other things, alleged: “Plain- 
tiff further charges that said verdict so rendered in said 
action was obtained on the false, fraudulent, and per- 
jured testimony of the said Delia A. Callahan; that said 
Delia A. Callahan on the said trial testified that the bas- 
tard child, of which she charged this plaintiff as being 
the father, was conceived on Easter Sunday, March 29, 
1891, between the hours of 2 and 5 o’clock of the after- 
noon of said day; that said testimony was false and 
fraudulent; and said Delia A. Callahan, at the time of 
giving the same, well knew it so to be. Plaintiff alleges 
the fact to be that on the said Easter Sunday he did not 
see the said Delia A. Callahan. * * * Plaintiff fur- 
ther charges the fact to be that while he well knew that 
the said Delia A. Callahan had testified falsely on said 
trial, yet he did not, at the time, know where he could ob- 
tain the testimony to show that the said Delia A. Calla- 
han had sworn falsely for the purpose of obtaining an 
unjust verdict against him; that he had no knowledge of 
where he could obtain the witnesses who knew and 
would testify that said Delia A. Callahan had sworn 
falsely in said action at law until long after the time had 
expired for filing a motion for a new trial in said cause; 
that this plaintiff now has such testimony and will pro- 
duce the same in court.” Since the bill of exceptions 
has been quashed t..e judgment is to be considered as if 
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it had been rendered by default, or on the district court’s 
overruling a demurrer interposed to the amended peti- 
tion by Callahan. In addition to certain special findings 
the tenth finding of the district court is as follows: “The 
court further finds that the general equities are with the 
plaintiff.” We take it that within this general finding 
are included findings that Munro had a prima facie de- 
fense to the action brought against him by Callahan; 
that the defeat suffered by him in that action was not 
the result of any negligence or laches on his part; and 
that he had diligently pursued and exhausted all ordi- 
nary legal remedies provided by statute for obtaining a 
new trial of said action and for the vacation of said judg- 
ment. We think the petition sufficient to support these 
findings, as it sets out, in addition to what we have 
quoted, the filing by Miss Callahan in the district court 
of the complaint against Munro charging him with being 
the father of her illegitimate child; that he pleaded not 
guilty to such charge; was tried to a jury and found 
guilty; his filing of a motion for a new trial; the overrul- 
ing of such motion; the judgment upon the verdict of the 
jury; the error proceeding to this court and the affirm 
ance of the judgment of the district court. 

2. Assuming that the general finding of the district 
’ court includes the finding that the judgment obtained by 
Miss Callahan against Munro was procured by her willful 
perjury, is the petition in that respect sufficient to sup- 
port the finding? Is it good against a demurrer? 
When the nature of the case in which that judgment is 
rendered is considered, when it is remembered that the 
only issue in that case was whether Munro was guilty 
cf being the father of Callahan’s illegitimate child, that 
without her positive and unequivocal testimony that he 
was her child’s father, she could not have procured the 
judgment she did, and that she, and she alone, could posi- 
tively and certainly know who was the father of her 
child, we think the petition sufficient. In other words, 
‘from the very nature of the case, a finding that one is the 
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father of a bastard child rests, and must rest, where the 
issue is litigated, upon the testimony of the mother; and 
if this testimony is false and perjured, then a judgment 
based on such a finding is one procured by fraud prac- 
ticed by the successful party. Section 602 of the Code of 
Civil Procedure provides that a district court shall have 
power to vacate a judgment rendered by it, after the term 
at which it was rendered, for.fraud practiced by the suc- 
cessful party in obtaining the judgment. Certainly the 
obtaining of a judgment by willful and corrupt perjury 
is obtaining it by fraud within the meaning of this sec- 
tion of the Code. But this statute is merely a legislative 
adoption of the doctrine of the equity courts in force 
when it was enacted. Long before this Code was en- 
acted the setting aside of a judgment procured by the 
fraud of the successful party and the granting the de- 
feated party a new trial, were jurisdictions possessed and 
enforced by the courts of equity when it appeared that 
the defeated party had a valid defense which he had been 
prevented by the fraud of the successful party from mak- 
ing out, and where he had been guilty of no negligence 
or laches and had exhausted all his ordinary legal reme- 
dies for obtaining a vacation of such judgment. (3 
Pomeroy, Equity Jurisprudence [2d ed.] sec. 1364; 2 Free- 
man, Judgments [4th ed.] sec. 489.) Whether, then, this 
action is based on section 602 of the Code of Civil Pro- 
cedure, or whether it be regarded as an independent suit 
in equity, the jurisdiction and authority of the district 
court to grant Munro a new trial of the law action are un- 
doubted. 

The cases are not numerous in which a judgment has 
been vacated and the defeated party granted a new trial 
on the ground that the judgment was obtained by the 
perjury of the successful party; but this is perhaps be- 
cause, from the very nature of the case, the existence of 
the fraud or perjury could not be established otherwise 
than by trying anew the issue tried and determined in 
the action in which the new trial is sought; and neither 
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the equity rule nor the Code authorizes the vacation of a 
judgment after the term at which it was rendered and the 
granting a defeated party a new trial for fraud practiced 
by him, save where the fraud was practiced in connection 
with the trial. 

In Laithe v. McDonald, 12 Kan. 340, Laithe brought an 
action against McDonald for a failure to deliver goods 
which he charged were received by McDonald as a com- 
mon carrier and lost through his negligence. McDonald 
answered by a general denial and did not appear further 
in the case. On the trial Laithe willfully, corruptly, and 
falsely swore that McDonald was a common carrier; had 
received the goods in that capacity and failed to deliver 
them; and that they were worth something over $5,000, 
for which sum he obtained a judgment. The supreme 
court of Kansas affirmed a judgment of the district court 
vacating the judgment in the law action on the ground 
that Laithe obtained it by fraud, the fraud consisting of 
his perjury. The court held that a defendant was not 
entitled to have a judgment vacated on account of any 
innocent mistake or want of recollection on the part of 
the plaintiff or his witnesses, nor even on account of the 
perjury of other witnesses in the case, but said that no 
party was bound to anticipate or suppose that the other 
party would commit willful and corrupt perjury, and 
that no party was bound to the exercise of extraordinary 
diligence in preparing to meet such perjury. It will be 
observed that in the case cited the judgment rested en- 
tirely upon the perjured testimony of Laithe, just as, in 
the case at bar, the judgment that Munro was the father 
of Callahan’s illegitimate child depended entirely for 
support upon Callahan’s evidence that he was the father 
of her child. 

In Graver v. Faurot, Té Fed. Rep. 257, the complainant 
brought a suit in equity, in a state court, in which he 
charged two defendants with fraudulently inducing him 
to purchase some worthless shares of corporate stock, 
and, in accordance with the old chancery practice, he 
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required the parties made defendants to answer certain 
allegations or interrogatories in the bill under oath. The 
parties made defendants answered. ‘The answers were 
false and perjured and the complainant suffered a defeat. 
He subsequently discovered that the answers made by the 
defendants were false and then brought suit to vacate the 
judgment, and the court held that the making of the false 
answers was a positive and actual fraud which vitiated 
the decree. Here again the judgment complained of rested 
entirely upon the perjured testimony of the two defend- 
ants in whose favor the judgment was rendered. For 
a further discussion of the subject of the power of a court 
of equity to vacate a judgment obtained by fraud prac- 
ticed by the successful party at the trial of the case in 
which it was rendered, see United States v. Throckmorton, 
98 U.S. 61; Ward v. Town of Southfield, 102 N. Y. 293, 6 N. 
_ E. Rep. 660; Asbury v. Frisz, 47 N. EB. Rep. [Ind.] 328. 

Our conclusion therefore is that the petition charges 
that Miss Callahan procured a judgment determining 
that Munro was the father of her illegitimate child; that 
she obtained such judgment by her own false and per- 
jured testimony, and that this was a fraud practiced by 
her in and about the trial; and, from the nature of the 
case, the judgment rests solely upon her evidence and 
the petition sustains the decree of the district court va- 
cating that judgment, and such decree is accordingly 


AFFIRMED. 


TRVINE, C., expresses no opinion. 
CHARLES BROWN, APPELLANT, V. JAMES MURPHEY ET At., 
APPELLEES. 
Fitep May 4, 1898. No. 7936, 


Quieting Title: EvIpENcE: REvirw. The evidence in this case ex- 
amined, found to sustain the finding of the district court, and to 
leave no question of law before the court for decision. 


10 


82 NEBRASKA REPORTS. [ Vox. 55 


Brown v. Murphey. 


APPEAL from the district court of York county. Heard 
below before WHEELER, J. Affirmed. 


George B. France and Merton Meeker, for appellant. 


N. V. Harlan, contra. 


IRVINE, C. 


Omitting for the sake of clearness unessential details, 
although these are entitled to some evidential effect, the 
facts of this case are as follows: In 1879 Robert Black, a 
man seventy-five years of age, was the occupant of the 
southeast quarter of section 25, township 9 north, of 
range 1 west, in York county. The title was in the Bur- 
lington & Missouri River Railroad in Nebraska, and 
Black held it under a contract of purchase. In that year 
Charles Brown, whose wife was Black’s niece, removed 
with his family from Missouri and began to live upon 
the land, remaining there with Black until shortly before 
this litigation began. In 1882 Black assigned to Brown 
his contract for the purchase of the land. Brown paid 
what was due thereon and obtained a deed. At the same 
time he made a mortgage thereon in part at least repre- 
senting a loan whereby he secured the money wherewith 
he made the payment. He then conveyed to Black the 
west half. He retained the title to the east half, but exe- 
cuted to Black what was styled a lien Contract, but which 
was in legal effect a mortgage to secure an annuity of 
$125 payable to Black during the latter’s life. The first 
mortgage, was thereafter foreclosed and the east half 
sold to satisfy it, and arrears of the annuity. Then Black 
conveyed the west half to Murphey. Two suits were then 
instituted, the precise nature of which is not indicated 
by the record before us. One of them was by Brown 
against Black and Murphey, apparently to set aside the 
deed to Murphey and establish a right in Brown to the 
land. The other was by Murphey against Brown, ap- 
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parently to quiet title and enjoin Brown from interfering 
with Murphey’s possession. By stipulation these two ac- 
tions were consolidated, amended pleadings being filed 
with Brown as plaintiff.and Black and Murphey as de- 
fendants. By his amended petition Brown alleged that 
he had removed his family to Nebraska and gone upon 
the land in pursuance of a contract with Black whereby 
Brown was to farm the land and take care of Black dur- 
ing the lifetime of the latter, Black agreeing that he 
should have possession of the land and that on Black’s 
death it should become Brown’s absolutely. Further, 
that Black in pursuance of the contract had executed a 
will devising the land to Brown; that Black, by reason 
of age and consequent infirmities, had become incompe- 
tent to contract, and while so incompetent and through 
undue influence had been induced by Murphey to convey 
to the latter, Murphey having full notice of Brown’s 
rights, and paying no consideration. It was also alleged 
that Murphey had induced Black to make an attempted 
revocation of the will. Brown asked that the title and 
-right of possession be quieted in him and that Black and 
Murphey be enjoined from conveying or incumbering the 
land. By answer and cross-petition Black and Murphey 
denied the contract alleged by Brown, and alleged that 
whatever contract was made in 1879 was abrogated in 
1882, when a contract was made whereby Brown was 
for his services to have the east half charged with an an- 
nuity. They also pleaded that the conveyance to Murphey 
was in pursuance of an agreement whereby Murphey 
was to have the land in consideration of his supporting 
Black and furnishing him a home. They further pleaded 
as an adjudication the foreclosure proceedings above 
mentioned, and which reached this court and were deter- 
mined in 1893. (Phenix Mutual Life Ins. Co. v. Brown, 37 
Neb. 705.) They prayed that Murphey’s title be quieted 
and Brown enjoined from interfering. A large volume 
of testimony was taken, but before final submission 
Black died. This fact was set up by supplemental peti- 
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tion, Brown asking to be decreed the owner in fee. More 
proof was taken, and finally a judgment was entered find- 
ing generally for the defendants and quieting title in 
Murphey. Brown appeals. 

The appellant relies largely on the doctrine of Bird v. 
l’ope, 73 Mich. 483. That case wonld entirely support his 
contention had he obtained in the trial court a finding of 
facts according to his pleadings; but unfortunately for 
that contention the findings were against him and we 
do not feel warranted iu distributing them. On the other 
hand the appellee relies greatly on the effect of the fore- 
closure proceedings as an adjudication. By a reference’ 
to that case it will be found that the only questions there 
properly litigated were those affecting the validity and 
priorities of the several liens. The plaintiff’s mortgage 
was established as the first lien, the annuity mortgage 
of Black as a second, upon the east half, and a subsequent. 
mortgage executed by Brown was cut out altogether as 
to the west half, it being properly held that without 
regard to Brown’s ultimate rights to that half the title’ 
was then in Black in fee, and that the rights of Brown 
under his contract and Black’s will could not then be 
determined. That the decision went no farther is evident 
from the following language from the opinion: “This 
agreement, it appears from the answer of Brown, con- 
tinues in full force and effect, and the will executed. in 
his favor unrevoked. He is, so far as appears from the 
record, in a position, on the death of Black, to insist 
upon the conditions of that agreement.” While that - 
decision is not therefore, strictly speaking, res judicata 
as to the present controversy, it is quite probable that 
there was involved incidentally the determination of 
some issues of fact which would conclude the parties 
here as to such issues. We need not, however, enter into 
a very close analysis of the two cases for the purpose of 
applying the principle indicated, because the adjudica- 
tion is pleaded on behalf of the defendants, and treating 
the whole matter as one at large, the evidence supports 
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the finding in their favor. The evidence for Brown would 
have supported a different finding; but Black’s testi- 
inony, not given directly here, but introduced as given in 
the other case, is to the effect that when he assigned his 
contract to Brown, and took a reconveyance of the land 
in controversy, it was with the understanding that 
3rown was only to have the east half charged with the 
annuity. While all the eviderfce tends to confirm 
Brown’s theory of the original agreement, this tends to 
show that it was superseded by another, whereby no 
vested interest was left in Brown as to the west half. 
The whole question of fact might be disposed of on the 
ground that the instruments whereby the later contract 
was effected or evidenced were introduced in evidence 
but do not appear from the bill of exceptions. This 
might be over-technical because their nature and con- 
tents are by the pleadings and other evidence sufliciently 
‘disclosed. There can be no doubt that Brown conveyed 
the west half to Black without any reservation in the 
deed; that he retained the east half, and by the mortgage 
referred to charged it with an annuity in Black’s favor. 
It also seems that he had drawn and presented to Black 
a lease of the west half which Black refused to execute. 
All this tends to corroborate Black and sustain the find- 
_ing. It being thus determined that Brown had no vested 
right in the land immediately in controversy, the issues 
- as to Black’s competency to convey to Murphey, the 
consideration for that conveyance, the circumstances and 
influences surrounding its execution. and Murphey’s 
knowledge of the past relations between Brown and 
Black, all become immaterial. As to Black’s competency 
to revoke the will in Brown’s favor and to execute an- 
other in favor of Murphey, as he seems to have done, and 
. the validity of the latter will, it is sufficient to say that, as 
Brown had no vested estate in or contractual right to 
the land, those questions could only properly arise on 
the proposition of one of the wills for probate in the 
_ proper forum. 
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Complaint is made of the action of the district court 
in allowing an injunction pendente lite against Brown, it 
being asserted that Brown was thus dispossessed before 
trial and without due process. We cannot notice this 
argument, because the record before us begins with the 
stipulation for consolidating the cases and the amended 
pleadings. The injunction was apparently allowed ata 
prior stage of the case. The pleadings on which it was 
based, the evidence on which it was granted, and the 
order allowing it are alike absent from the record. 


AFFIRMED, 


GERMAN NatIONAL BANK oF HASTINGS v. First Na- 
TIONAL BANK OF HASTINGS ET AL. 


Fivep May 4, 1898. No. 7934. 


1. Insolvent Corporations: PREFERRING CREDITORS. An insolvent cor- 
poration, merely because it is a corporation, is not prohibited 
from preferring particular creditors. 


: Trust FunDSs: RIGHTS OF CREDITORS. A corporation resolved 
to remove its stock of merchandise to a distant city and effect 
a consolidation there with another corporation. Afterwards its 
managing officers determined, in order to avoid trouble with cred- 
itors, to retain a portion of the goods, sell them, and apply the 
proceeds to the payment of debts. No trust was created and no 
provision made for the manner of the application of the proceeds. 
Held, That this arrangement did not constitute the goods a trust 
fund for the payment of creditors pro rata. 


2. 


: SALE oF ASSETS: CoNVERSION. The president, one director, 
and a stockholder who was not a director, acting without au- 
thority from the board of directors, sold all the visible assets of 
an insolvent corporation and turned the proceeds of the sale 
over to a single creditor, a corporation in which two of the per- 
sons so acting were interested and of which they were directors. 
Held, That such acts amounted to a conversion of the corporate 
property. 


3. 


: RaTIFIcATION. Such acts were reported to 
a meeting of the board of directors, attended by four out of seven 
meinbers, two of the four being directors of the preferred cor- 
poration also, No action was taken, Held, That this did not cane 


4. 
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stitute a ratification of the acts of the persons selling the asseis 
and paying out the proceeds. 


5. Corporations: VALIDITY OF TRANSACTIONS. If a transaction be- 
tween two corporations, effected by the votes of directors com- 
mon to both, can in any event be sustained, it must only be on an 
affirmative showing of good faith. 


6. Creditors’ Bill. An action in the nature of a creditors’ bill may be 
maintained by a judgment creditor to reach any assets of the 
debtor subject to the payment of his debts, which cannot be 
reached by ordinary process of law. 


7. 


: Parties: Conversion. So, where the debtor’s property, 
subject to the payment of his debts, has been wrongfully con- 
verted by a stranger, the creditor may, by suit in the nature of 
creditors’ bill, reach the debtor’s cause of action for conversion. 


8. Actions: EstoppeL; LaAcHES: PLEADING. Estoppel by laches in de- 
laying the commencement of an action is not available as a de- 
fense unless pleaded. 


Error from the district court of Adams county. 
Tried below before BEALL, J. Reversed. 


Tibbets, Morey & Ferris, for plaintiff in error. 


Capps & Stevens, John A. Casto, and J. B. Cessna, contra. 


IRVINE, C. 


The petition of the German National Bank against the 
First National Bank, Alonzo L. Clark, and Oswald Oliver 
alleged the existence of a corporation called the Burger- 
Alexander Hardware Company; that Clark and Oliver 
were stockholders therein and Oliver a director thereof, 
and that Clark and Oliver were also stockholders in and 
president and vice-president, respectively, of the defend- 
ant the First National Bank. These facts were admitted 
by the answer. The petition further alleged that the 
plaintiff was a judgment creditor of the hardware com- 
pany and that an execution issued upon its judgment had 
been returned unsatisfied; that the hardware company 
had previously in the city of Hastings goods to the value 
of $20,000, which it was agreed between the officers 
thereof, the defendants and the plaintiff, should be sold 
end the proceeds applied pro rata te the satisfaction of 
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debts; that Clark and Oliver sold the goods for about 
$10,000 and turned the proceeds over to the First Na- 
tional Bank, which converted them to its own use. The 
prayer was that the defendants be required to account 
for the value of the goods and that they be required to 
pay to plaintiff its pro rata part thereof. After answers 
had been filed denying these allegations, except in the 
particulars above stated, the case was referred to John 
M. Stewart, Esq., to take the proofs and report findings 
of fact and conclusions of law. The referee found, in 
brief, that the hardware company had been organized in 
1888 with a capital stock of $100,000, of which $70,000 
was paid up; that it carried on a hardware business in 
Hastings until November, 1890, when it was by the stock- 
holders resolved to ship its property to Denver and effect 
a consolidation with the Denver Hardware Company. 
January 1, 1891, merchandise inventoried at $53,000 was 
accordingly shipped to Denver, and the company received 
in exchange therefor stock in the Denver company of the 
par value of $53,000. Merchandise of the cost price of 
$28,000 was left in Hastings “to avoid trouble with and 
satisfy” the Hastings company’s creditors, and as a pro- 
vision for the payment of its debts, amounting to from 
$35,000 to $40,000. The company also had due it on book 
accounts about $32,000, most of which was uncollectible. 
The managing officers of the Hastings company then de- 
termined to keep its business open until a reasonable 
opportunity should occur to dispose of the goods so re- 
tained, “and under such arrangement it was provided 
that the fund derived from the sale of such merchandise 
and the collection of such accounts should be applied to 
the payment of its said indebtedness.” Business was 
continued in Hastings until September, 1891, and during 
the interval the stock was partly replenished, but on the 
latter date it had been reduced to about $16,000, and was 
then sold to one Hamot for $9,600, which sum the referee 
finds was its fair market value. Notes given by Hamot 
in payment were turned over to the First National Bank 
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and their amount credited on the indebtedness of the 
hardware company to that bank. The notes have since 
been paid. The sale of the goods and the application of 
the proceeds were made by Clark and Oliver, together 
with Burger, the president of the hardware company, 
and this conduct “was acquiesced in by Samuel Alexan- 
der [another director of the First National Bank] and 
E. O. Alexander, directors of such company, together 
with said Burger and Oliver, when in session as a board 
of directors of such company, at the meeting of Septem- 
ber 10, 1891, but no vote was taken or resolution adopted 
on that subject at such meeting or at. any other time by 
such board of directors.” The company had seven di- 
rectors. Other facts are found which clearly enough 
show the insolvency of the hardware company at that 
time. It was further found that the plaintiff was noti- 
fied by the managing officers of the hardware company 
of the arrangement for retaining the poods in Hastings 
for the purpose of paying debts and relied on its receiving 
its proportion of the proceeds of any sale. The First Na- 
tional Bank, through Clark, its president, had also notice 
-of the arrangement, and that plaintiff was relying 
thereon. The stock in the Denver company became 
worthless through the subsequent failure of that com- 
pany, and was sold on execution for a nominal sum. On 
these findings the referee based three conclusions of law: 
First, that the facts were insufficient to create a lien in 
favor of plaintiff on the goods or their proceeds; second, 
that the goods and proceeds were not held by the man- 
aging officers of the hardware company as a trust fund 
for plaintiff and other creditors, but that they had au- 
thority to sell the goods and apply the proceeds to the 
payment of the debt to the First National Bank, and in 
doing so they violated no right of plaintiff; third, that 
the defendants were entitled to judgment. Exceptions 
to the report were overruled and a judgment of dismissal 
entered. The plaintiff brings the case here by petition 
in error, alleging as error only that the conclusions of 


% 
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law and judgment are not sustained by the findings of 
fact. 

The conclusions of law are assailed in the briefs on sev- 
eral grounds. The first of these is that an insolvent cor- 
poration is without authority in any case to prefer par- 
ticular creditors, its assets constituting a trust fund 
which must be devoted to the payment of creditors pro 
rata. Since the briefs were filed this doctrine has been 
by this court repudiated, and it has been held that the 
generally recognized right to prefer creditors is not de- 
feated by the single fact that the debtor is a corporation. 
(Shaw v. Robinson-Stokes Co., 50 Neb. 403.) Next it is 
claimed that there was here an actual appropriation of 
certain property for the payment of creditors pro rata. 
The findings do not support that theory. It would seem 
that it was contemplated that the assets left in Nebraska 
would prove sufficient to pay all debts, but there was not 
any specific appropriation thereof for the payment of 
debts in any particular manner. The business was kept 
in operation for many months, and from the findings it is 
evident that a considerable quantity of goods must have 
been in the meantime disposed of in the usual course of 
trade before the final sale was made. No provision was 
made for the preservation of the fund so derived or for 
its distribution among creditors, and it is at least infera- 
ble that the arrangement was merely to so retain the 
goods here and so conduct the business for the satisfac- 
tion of the debts in the ordinary way and as a going con- 
cern usually acts. While it is found that the plaintiff 
was informed of the arrangement and relied on the appli- 
cation of the proceeds of the goods to the payment of 
creditors pro rata, there was nothing in the facts to war- 
rant it in so relying. No assignment was made. No 
trust was created. No promise is shown, even, to so 
apply them. All that the facts found warrant is that the 
business was not to be closed, but that the concern was to 
be kept going until the stock was disposed of, and that the 
proceeds were to be used to pay debis—not in any par- 
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ticular proportion, but as the law permitted them to be 
paid. 

The next objection is based on the manner in which 
this preference to the First National Bank was effected, 
or sought to be effected. This objection we think well 
taken, but not for all the reasons advanced in argument. 
For instance, we are not prepared to hold that the rule 
which forbids directors to prefer debts owing to them- 
selves, or debits for which they are personally liable,—a 
rule enforced and illustrated by Ingwersen v. Edgecombe, 
42 Neb. 740, Tillson v. Downing, 45 Neb. 549, and Stough v.. 
Ponca Mill Co., 54 Neb. 500,—extends so far as to broadly, 
and in all cases, prohibit directors from preferring a debt 
owing to another corporation in which they happen to. 
be stockholders. We pass that question as unnecessary 
to a decision of this case. By recurring to the findings 
of fact it will be observed that what was here done was 
not done by the corporation at all, nor by its board of di- 
rectors, but was the act of the president, a director and a 
stockholder, the two last mentioned being officers of the 
preferred corporation. It needs no argument to prove 
that these men had no authority to make a sale of all the 
corporation’s visible assets and turn the proceeds over 
to a single creditor. Their acts amounted to a conver- 
sion of the property, pure and simple. The bank had 
notice of the facts and by receiving the proceeds became 
a party to the wrong. (Cole v. Edwards, 52 Neb. 711.) 
The corporation did not ratify this act. J*our directors 
out of seven met. The facts were reported. The referee 
finds that they acquiesced, but they took no vote and 
passed no resolution; in other words, they did nothing. 
As a board of directors they could have done nothing 
which would bind the corporation, because, of the four 
present, two were directors of the preferred corporation; 
their votes, or the vote of one of them, would be essential 
to action, and a resolution so adopted would be voidable. 
(Metropolitan Telephone & Telegraph Co. v. Domestic Tele- 
graph & Telephone Co, 14 Atl. Rep. [N. J.] 907; Smith v, 
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Los Angeles Immigration & Land Co-operative Ass’n, 12 Am. 
St. Rep. [Cal.] 53.) It is true that there is a conflict of 
authority as to the character of an act moved by the vote 
of common directors of two contracting corporations, but 
the question discussed is not whether such contracts are 
valid, for it is conceded they generally are not. The 
question is whether they are always voidable at the elec- 
tion of the stockholders, or whether they may be sus- 
tained on an affirmative showing of fairness and good 
faith. Even if the latter rule be conceded to be the cor- 
rect one, there are no findings here to sustain the act if a 
ratification had been attempted. The corporation sim- 
ply did not act at all, and was not in a position at the 
only’ meeting held to have bound the stockholders. 
What then follows? If A is in debt to B and C seizes 
A’s property and converts it to his own use, must B per- 
mit the property, which he had a right to resort to for 
payment, to be diverted and satisfaction thereby pre- 
vented, simply because A does not see fit to pursue it? 
When a creditor is unable to reach the debtor’s property 
by execution, he may follow it by creditors’ bill until it 
reaches the hands of an innocent purchaser for value. 
(Onion Nat. Bank of Chicago v. Douglas, 1 MeCreary [U. 8. 
C. ©.) 86; Railroad Oo. v. Howard, T Wall. [U. S.] 392.) It 
"is not only in the case of a fraudnlent transfer that such 
a proceeding will lie, but the right extends to all cases 
where a resort to equitable remecies or procedure be- 
comes hecessary to obtain satisfaction of a judgment. 
By creditors’ bill property may be reached which has 
been conveyed away by contract against public policy. 
The debtor in such case stands in the same position as 
a fraudulent grantor. (Hall v. Hart, 52 Neb. 4.) Again, 
it has been held that a creditor may in such manner reach 
a debtor’s right of action for an injury to property to 
which the creditor had a right to look for satisfaction. 
(Hudson c. Plets, 11 Paige Ch. [N: Y.] 180.) Now in this 
case all the property te which the plaintiff could have 
resorted was seized by the defendants. Surely plaintiff 
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has a right to pursue it. The fact that it was appro- 
priated to the payment of a debt is immaterial. The 
debtor made no such appropriation. It was the wrong- 
doers themselves who so appropriated it. Creditors can- 
not be permitted to obtain payment by an unlawful seiz- 
ure of the debtor’s property. (Murphy v. Virgin, 47 Neb. 
692.) The conclusions are, therefore, not warranted by 
the findings in so far as they hold that Clark and Oliver 
had authority to turn the notes over to the First National 
Bank and that plaintiff is not entitled to relief. 

Defendants contend that plaintiff is estopped from 
maintaining the action. No such defense is pleaded and 
ihe referee finds no facts warranting the argument made 
on the question. On the contrary, he finds that the plain- 
tiff proceeded with due diligence and that the defendants 
have suffered no injury by any delay. 


REVERSED AND REMANDED. 


RAGAN, C., not sitting. 


WILLIAM D. HASTINGS ET aL. V. JOHN BARND ET AL. 
FILED May 4,1898. No. 8071. 


1. Banking Corporations: LiaBILiry or STOCKHOLDERS: CoNSsTITU- 
TronaAL Law. ‘The requirements of constitution, article 11, sec- 
tion 4, under the title “Miscellaneous Corporations,” that, be- 
fore enforcement of individual liability of stockholders, there 
must be judicially ascertained the indebtedness proposed to be 
enforced, and that the assets of the corporation be first ex- 
hausted, held applicable to the stockholders’ liability in banking 
corporations, as described in section 7 of the same article. 


7 : Actions: Parties. The liability of stock- 

" holders in banking“ corporations under section 7 aforesaid must 
be enforced by or on behalf of all creditors, and against all 
stockholders liable. A suit by and on behalf of one out of many 
creditors against certain selected stockholders will not lie. 


Farmers Loan & Trust Oo. v. Funk, 49 Neb. 353, fol- 
lowed. 7 
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Error from the district court of Buffalo county. Tried 
below before NEVILLE, J. Affirmed. 


The opinion contains a statement of the case. 


William Gaslin, for plaintiffs in error: 


The constitutional liability of a stockholder of a bank- 
ing corporation may be enforced as a direct liability iu 
a suit against him alone by a single creditor. (White v. 
Blum, 4 Neb. 556; Smith v. Steele, 8 Neb. 115; Cady v. 
Smith, 12 Neb. 629; Doolittle v. Marsh, 11 Neb. 245; Coy v. 
Jones, 30 Neb. 798; Flash v. Conn, 3 Am. & Eng. Corp. 
Cas. [Fla.] 28; Culver v. Third Nat. Bank, 64 Tll. 582; 
Wincock v. Turpin, 96 Ill. 148; Buchanan v. Meisser, 105 
Tll. 659; Potter v. Stevens Machine Co., 34 Am. Rep. 
[Mags.] 431; Bank of Poughkeepsie v. Ibbotson, 24 Wend. 
[N. Y.] 473; Grund v. Tucker, 5 Kan. 70; Slee v. Bloom, 
19 Johns. [N. Y.] 456; Nathan v. Whitlock, 9 Paige Ch. 
[N. Y.] 159; Schalucky v. Field, 16 N. E. Rep. [Ill.] 904; 
Briggs v. Penniman, 8 Cow. [N. Y.] 395; Van Hook v. 
Whitlock, 3 Paige Ch. [N. Y.] 415; Moss v. Oakley, 2 Hill 
[N. Y.] 265; Arenz v. Weir, 89 Ill. 25; Fuller v. Heath, 89 
Ill. 310; Corwith v. Culver, 69 Tl. 502; Thompson v. 
Meisser, 108 Ill. 359; Queenan v. Palmer, 117 Ill. 626; 
Eames v. Doris, 102 Tll. 350; Curtis v. Leavitt, 15 N. Y. 44; 
State v. Sherman, 22 O. St. 411; Paine v. Stewart, 33 Conn. 
519; Perry v. Turner, 55 Mo. 425; Young v. Rosenbaum, 39 
Cal. 654; Norris v. Johnson, 34 Md. 485; Garrison v. Howe, 
17 N. Y. 458; Atwood v. Rhode-Island Agricultural Bank, 
1R. 1.876; Marion Township Union Draining Co. v. Norris, 
87 Ind. 425; Lane v. Harris, 16 Ga. 222; Dozier v. Thorn- 
ton, 19 Ga. 325; Windham Provident Insitution for Savings 
v. Sprague, 43 Vt. 509; Norris v. Wrenschall, 34 Md. 492; 
Conant v. Van Schaick, 24 Barb. [N. Y.] 87; Conklin v. 
Furman, 57 Barb. [N. Y.] 484.) 

It was unnecessary for plaintiffs to reduce their claims 
to judgment before bringing suit against stockholders. 
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(Shafer v. Moriarty, 46 Ind. 9; Strong v. Wheaton, 38 Barb. 
{N. Y.] 616; State v. Cadwell, 44 N. W. Rep. [Ia.] 702; 
Ryan v. State Bank, 10 Neb. 527; Commercial Nat. Bank 
v. Gibson, 37 Neb. 765; Howell v. Roberts, 29 Neb. 483; 
Coy v. Jones, 30 Neb. 798; Globe Publishing Co. v. State 
Bank, 41 Neb. 175; Richards v. County Commissioners, Clay 
County, 40 Neb. 51; Meaican Nat. R. Co. v. Jackson, 32 S. 
W. Rep. [Tex.] 230; Huntington v. Atirill, 146 U.S. 657; 
Wilson v. Coburn, 35 Neb. 530; Garmire v. Willy, 36 Neb. 
340; Glade v. White, 42 Neb. 336; In re Petition of Attorney 
General, 40 Neb. 405.) 


Greene & Hostetler and W. L. Hand, contra. ” Sag 


IRVINE, C. 


William D. Hastings and another, partners doing busi- 
ness under the name of Hastings & Son, sued John Barnd 
and several others alleged to be stockholders of the Com- 
mercial & Savings Bank, a corporation, seeking to en- 
force an individual liability of the stockholders. Two 
of the defendants demurred to the petition and their de- 
murrer was sustained. The others answered and, issues 
having been joined, the cause was as to them submitted 
to the court on a stipulation of facts and the court found 
in favor of the defendants. A judgment of dismissal was 
accordingly entered and the plaintiffs bring the case 
here for review. A consideration of the sufficiency of 
the petition is all that is required for a disposition of 
the case. It alleges that the Commercial & Savings Bank 
was 2 corporation organized under the laws of Nebraska 
and engaged in the banking business; that in 1892 it 
became indebted to the plaintiffs in the sum of $796.16 
for money deposited; that the bank has been declared 
insolvent and a receiver appointed; that the defendants 
were stockholders at the time plaintiffs’ debt was con- 
tracted and subsequently, the petition setting out the 
amount of stock held by each. It further alleged mis- 
management by the officers leading to the insolvency. 
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It appeared inferentially that there were creditors other 
than plaintiffs. It was not alleged that the claim of 
the bank had been ascertained either by reducing it to 
judgment or by proving it and having it allowed by the 
receiver. It was not alleged that the corporate assets 
had been exhausted. The attempt was to recover upon 
the additional liability imposed by constitution, article 
11, section 7, under the head of “Miscellaneous Corpora- 
tions,” which is as follows: “Every stockholder in a 
banking corporation or institution shall be individually 
responsible and liable to its creditors over and above 
the amount of stock by him held to an amount equal to 
his respective stock or shares so held, for all liabilities 
accruing while he remains such stockholder.” Counsel 
for plaintiffs, with characteristic industry and ability, 
has marshaled a formidable array of authorities in sup- 
port of his theory that the liability so imposed may be 
enforced at a suit of a single creditor against such stock- 
holders as he sees fit to sue, as a direct liability, without 
first reducing his claim to judgment against the corpora- 
tion and exhausting its assets. Since the briefs were . 
prepared every phase of the questions arising has in 
some form been considered by this court and the uniform 
holdings have been contrary to plaintiffs’ theory. Con- 
stitution, article 11, section 4, provides: “In all cases of 
claims against corporations and joint stock associations, 
the exact amount justly due shall be first ascertained, 
and after the corporate property shall have been ex- 
hausted the original subscribers thereof shall be indi- 
vidually liable to the extent of their unpaid subscription, 
and the liability for the unpaid subscription shall follow 
the stock.” These two provisions must be construed 
together. (State v. German Savings Bank, 50 Neb. 734.) 
Section 4 fixes the liability of subscribers and transferees 
of stock for unpaid subscriptions, and applies to all 
classes of corporations. Section 7 is a special provision 
confined to banks and extends the liability by superad- 
ding an additional liability to the amount of the stock 
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against those who were stockholders when a debt ac- 
crued. Under section 4 it is necessary that the corporate 
property should be exhausted and the indebtedness as- 
certained, before the liability can be enforced. “Ascer- 
tained,” as here used, means judicially ascertained, that 
is, by judgment or its equivalent. (Commercial Nat. Bank 
of Omaha v. Gibson, 37 Neb. 750; Globe Publishing Co. ». 
State Bank, 41 Neb. 175; Farmers Loan & Trust Co. v. Funk, 
49 Neb. 353; State v. German Savings Bank, supra.) It 
would be strange if the liability for an unpaid subscrip- 
tion could only be enforced under such circumstances 
and a liability for an additional amount enforced directly 
without complying with any of those conditions. We are 
satisfied that such is not the proper construction, but 
that, on the other hand, the liability created by section 
7 is simply an additional burden imposed on stockholders 
of banks, to be enforced in the same way and under the 
same conditions as that fixed by section 4. That requires 
a previous judicial ascertainment of the debt, an ex- 
haustion of the corporate assets, and a suit by or on be- 
half of all creditors, or by the receiver for them, and 
against all stockholders, in order that the debts and lia- 
bilities may be marshaled and creditors and stockhold- 
ers alike protected. (farmers Loan & Trust Co. v. Funk, 
supra; Van Pelt v. Gardner, 54 Neb. 701; German Nat. 
Bank v. Farmers & Merchants Bank, 54 Neb. 598.) That 
the limitations of section 4 apply also to section 7 was 
expressly held in farmers Loan & Trust Co. v. Funk, supra, 
and German Nat. Bank v. Farmers & Merchants Bank, 
supra. The plaintiffs did not by the averments of their 
petition make a case under the section relied on and the 
judgment of the district court was correct. 


AFFIRMED. 


11 
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Ponca Mitt COMPANY Er AL. V. S. P. MIKESELL. 


FLED May 4,1898. No. 8077, 


1. Corporations: RECEIVERS: CAUSE FOR APPOINTMENT. A receiver will 
not be appointed for a corporation, at the instance of a stock- 
holder, merely because of a difference of opinion between him 
and the officers or the holders of a majority of the stock as to 
the proper policy of managing the corporate affairs; but one will 
be so appointed when it is shown that the officers and the holders 
of a majority of the stock are fraudulently mismanaging the cor- 
porate business, converting its property to their individual use, 
and abusing their powers to the injury of other stockholders. 


: Procrepure. The wrong-doers being in con- 
tro] of the eorporation, both through its stock and by being the 
officers thereof, it is not essential for a complaining stockholder 
to show as a condition of inaintaining his suit that he first made 
demand on the officers to proceed on behalf of the corporation 
itself to remedy the wrongs complained of. e 


: ACTION BY STOCKHOLDER: JOINDER OF CAUSES. A 
stockholder, seeking the appointment of a receiver because of 
mismanagement and fraud by the majority stockholders and offi- 
cers, alleged among other wrongful acts that the officers had con- 
veyed away corporate property in secret trust for one of their 
number and for a grossly inadequate price; that plaintiff had 
beeit compelled to resort to a stockholder’s suit to set aside the 
conveyance, and that the court had imposed as a condition that 
the corporation repay a certain sum of money, giving him the 
right to do so if the corporation refused, and a consequent lien 
upon the property to indemnify him; that he had been compelled 
to make the payment. He asked the establishment and fore- 
closure of the lien. Held, That the two transactions were con- 
nected with the same subject of action, within the meaning of 
section 87 of the Code of Civil Procedure, and could be joined. 


4, : : : Parties. In such an action the corporation 
itself is the essential defendant. It is not necessary to join all 
the directors, 


Error from the district court of Dixon county. Tried 
below before Ropinson, J. Affirmed. 


Gantt é Welty, for plaintiffs in error, 


No appearance for defendant in error, 
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IRVINE, C. 
This is an appeal from an order appointing a receiver 
for a corporation at the instance of a stockholder. The 
order also establishes and forecloses a lien to the plain- — 
tiff upon certain of the corporate property. The defend- 
ants demurred to the petition and the demurrer having 
been overruled, they refused to plead further and the 
order complained of was then entered. The principal 
ground of demurrer was that the petition did not state 

facts sufficient to constitute a cause of action. 

The petition alleges that the Ponca Mill Company is 
a corporation organized under the laws of this state for 
the purpose of conducting a milling business, with a 
capital stock of $40,000, divided into eighty shares; that 
the plaintiff owns twenty-six shares, the defendant S. I. 
Bittenbender forty-one shares, and the defendant John 
Stough two shares; that Stough is president and Bitten- 
bender secretary and treasurer. There are averments 
that Stough was unlawfully made president for the pur- 
pose of carrying out schemes to defraud others, but such 
avernients are not specific and may be disregarded. It is 
then alleged that the officers named have for years failed 
to make a statement of the condition of the corporation 
and to publish notices of indebtedness and have refused 
to give information which would enable others so to do; 
that they have seized corporate property and converted 
it to their own use; that they have surreptitiously let 
contracts to themselves and appropriated to their own 
use profits realized therefrom; that Bittenbender has 
borrowed money for the corporation at eight per cent 
interest and charged the corporation ten per cent there- 
for; that Bittenbender and Stough made a pretended con- 
veyance of certain corporate property of the value of $10,- 
000 to one Jordan for the sum of $2,110, under a secret 
trust in Bittenbender’s favor, that plaintiff was compelled 
to resort to the courts to have such conveyance set aside, ' 
that a decree was rendered canceling the conveyance on 
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plaintiff’s or the corporation’s paying to Jordan $1,138, 
the decree providing that if the corporation should fail 
to make the payment plaintiff might do so and would 
then have a lien on the property for the advancement; 
that the corporation failed to make the payment and 
that plaintiff, to protect the corporate interests, was com- 
pelled to do so; that all the assets, books, and accounts 
of the corporation are in the possession of Bittenbender, 
who refuses to permit plaintiff to inspect the same; that 
certain buildings, including the mill of the corporation, 
were destroyed by fire and that the officers have failed 
to repair and have allowed the property to become di- 
lapidated, and that certain franchises owned by the cor- 
poration have become endangered by such neglect and 
mismanagement; that Stough and Bittenbender have - 
executed a mortgage to Bittenbender on the company’s 
property, ostensibly to secure $3,400, and that the com- 
pany is not in fact indebted to Bittenbender, but that the 
mortgage was executed to defraud the stockholders; that 
the business of the company is managed and conducted 
by Stough and Bittenbender, the president and the secre- 
tary and treasurer. 

We think this petition shows sufficient ground for the 
appointment of a receiver. Counsel in the brief discuss 
scriatim the different charges made in the petition and 
argue that no one charge is sufficient. Possibly this may 
be true, but the petition cannot be considered so discon- 
nectedly. Hach act of fraud or mismanagement on the 
part of the officers is not alleged as a cause of action in 
itself, but they are all alleged to show a continuous and 
systematic course of mismanagement and fraudulent 
acts by the managing officers tending to the injury of 
the corporation and the stockholders. It is also: said 
that the petition does not show that any effort has been 
made to obtain relief through the corporation itself. To 
maintain what is called a stockholder’s bill it is gen- 

‘erally, but not always, necessary to aver a demand upon 
the officers to act and a refusal by them to do so. The 
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exception may be said to extend to those cases where it 
is evident from the other averments of the bill that such 
a demand is impossible or would be unavailing. Thus, 
where it was aveired that all the officers had absconded, 
the usual showing was held unnecessary. (Wilcox v. 
Bickel, 11 Neb. 154.) Where the corporation is under the 
control of the wrong-doers it is not necessary to request 
them to sue themselves. (Fitzgerald v. Fitzgerald & Mallory 
Construction Co., 41 Neb. 374; Heath v. Erie R. Co., 8 
Blatch. [U. 8. C. C.] 348.) In this case the averments 
were that those who would be defendants in a case by 
the corporation to restrain the threatened wrongs and to 
recover for those consummated, were themselves owners 
of a majority of the stock and were in possession of the 
property and in control of the corporation. Such a rem- 
edy would clearly be unavailing. Among the enumer- 
ated cases wherein receivers are by the Code of Civil 
Procedure authorized are all those where receivers have 
heretofore been appointed by the usages of courts of 
equity. (Code, sec. 266.) Among such cases are those 
where the property of a corporation is being mismanaged 
and is in danger of being lost through the collusion and 
fraud of the officers, especially where they are using it 
for their individual ends to the detriment of the stock- 
holders. (Haywood v. Lincoln Lumber Co., 64 Wis. 639.) In 
all such cases the courts should proceed with caution and 
carefully avoid having their process made use of for the 
purpose merely of directing corporate action adversely 
to the policy of the majority stockholders and that of 
the regularly chosen officers. That is to say, that stock- 
holders must not be permitted to invoke the power of 
the court through the appointment of a receiver simply to 
enforce their own ideas of the conduct of affairs against 
the majority or the duly constituted officers. Matters 
of corporate policy must be determined by the corpora- 
tion itself. On the other hand, when it clearly appears 
that the dispute is not of that character, but arises out 
of an attempt of the officers or the majority stockholders 
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to abuse their power by misappropriating the corporate 
property, by using the corporate means for their indi- 
vidual profit, or by so acting as to wilfully and wrong- 
fully jeopardize the corporate business, then the courts 
should not hesitate to afford relief. No one is more help- 
less, unless aided by the arm of the law, than the holder 
of a small portion of the stock of a corporation, when 
the large stockholders combine to advance their private 
interests at the expense of the corporation. Here the 
demurrer admits, for the purpose of the proceeding, the 
grossest breaches of trust and dishonesty on the part 
of the officers, and that a single man, one of the wrong- 
doers, holds such a proportion of the stock that others 
are helpless and cannot obtain relief through the usual 
channels. 

Another ground of demurrer was that two causes of 
action are improperly joined. This is because the plain- 
tiff alleged the proceedings to set aside the conveyance 
to Jordan and the lien resulting to himself, and prayed 
a foreclosure. The Code of Civil Procedure provides 
(sec. 87) that the plaintiff may unite several causes of 
action relating to “the same transaction or transactions 
connected with the same subject of action.” ‘The vague- 
ness of that language has caused the profession much 
difficulty; but the facts out of which the lien arose 
embrace a part of the fraudulent conduct justifying in- 
terposition through a receivership; they resulted in giv- 
ing plaintiff a special interest aside from that of a stock- 
holder, and it would certainly seem that the language 
quoted is broad enough to cover such a state of facts. 
Moreover, only one cause of action is in form stated. If 
two were in fact included in the averments, the remedy 
was by motion to strike ont surplusage or to require the 
two eauses to be separately stated. A demurrer does 
not reach the commingling of two causes of action in a 
single count, if they be, under the Code, of such character 
that they may be joined. 

The remaining ground of demurrer was a defect of 
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parties. On this we understand the argument to be that 
there were other directors than Stough and Bittenbender 
and that they should have been joined. It is not dis- 
closed that there were other directors. On the other 
hand it is averred that Stough and Bittenbender had en- 
tire possession and control of the corporate property and 
affairs. We know of no rule requiring that in such cases 
the officers must be made defendants. The essential 
party is the corporation itself. (Hlwood v. First Nat. Bank, 
41 Kan. 479; 5 Thompson, Corporations sec. 6874.) 


AFFIRMED. 


GERMAN NATIONAL BANK OF LINCOLN AND GrorGE F. H. 
SCHWAKE V. JOHN KAUTTER EY AL. 


FILED May 19, 1898. No. 8032. 


1. Attachment: ConstrucrivE SERVIcE: SALE oF RESIDEN’’s PROP- 
ERTY: ATTACK Upon JuDGMENT. An adjudication by which the 
res, on which a writ of attachment had been levied, was sold, and 
the proceeds appropriated to the satisfaction of the debt in suit, 
where the ground of attachment stated in the affidavit filed was 
the non-residence in the state of the debtor, and he was not oth- 
erwise served than constructively, and did not appear in the suit, 
may be by him attacked and shown to be void for the reason that 
he was, at the time of the inception and prosecution of the suit, 
a resident of the state and then therein, in a subsequent litiga- 
tion between him and the plaintiff in the attachment suit wherein 
the adjudication in said suit is invoked as a defense to the de- 
mand of the debtor in the attachment on the plaintiff therein. 
This may be done notwithstanding the record of the attachment 
suit on its face shows all acts and facts to constitute it correct 
and regular and with jurisdiction. 


2. : : Fase AFFIDAVIT: VOID JUDGMENT. An attachment 
based on an affidavit of the non-residence of the debtor, if such 
statement is untrue, is wrongful and the proceedings void. 


3. Pleading. The cross-petition herein held sufficient as a statement 
of a cause of action for the relief demanded, and also for that 
afforded against an attack by demurrer ore tenus. 


4, Assignments of Error. Assignments of error in this, a trial to the 
court without a jury, of the admission of testimony, of improper 
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cross-examination and incorrect order of introduction of evidence, 
examined and determined without force. 


6. Sufficiency of Evidence: Review. Evidence icld sufficient to sus- 
tain the judgment against one of the plaintiffs in error, and in- 
sufficient as to another, 


Error from the district court of Seward county. 
Tried below before BaTgEs, J. Reversed in part. 


Boehmer & Rummons and Abbott, Selleck & Lane, for 
plaintiffs in error. 


Norval Bros., D. C. McKillip, and J. C. Johnston, contra. 


HARRISON, C. J. 


In the petition filed in this action, commenced for Er- 
nest Bolse in the district court of Seward county, it was 
pleaded that on February 27, 1889, he executed and de- 
livered to John Kautter a promissory note in the sum 
of $1,138.36, payable April 1, 1894, and he and his wife, 
as security for the payment of the note, at the same time 
executed and delivered to the said party a mortgage on 
certain land in Seward county, Nebraska; that thereafter 
the note was by the payee indorsed and transferred to 
the German National Bank of Lincoln; that the peti- 
tioner paid at various dates the sums of interest due on 
the note, and on May 8, 1894, paid to the bank the whole 
amount of principal and interest then due and received 
from it the note and mortgage, the note marked paid with 
a stamp then in use by the bank for cancellation of paid 
instruments of indebtedness; that the pleader had of- 
fered and tendered payment of the fees and expenses of 
the execution, etc., of a release of the mortgage, but had 
been by the bank and other parties apparently interested 
in the matter refused the satisfaction or release. He 
impleaded with the bank John Kautter, Henry Schwake, 
George I’. H. Schwake, George IT. Meier, and Frank A. 
Boehmer, as each having or asserting an interest in the 
ncte and mortgage as assignee, purchaser, or pledgee 
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thereof, or otherwise. He also stated that he had sold 
the land described in the mortgage and could not com- 
plete the sale by reason of the non-release of the mort- 
gage. He prayed that the parties named be ordered to 
release the mortgage of record or that it be decreed can- 
celed. All the defendants except Kautter filed a joint 
answer, in which they disclaimed any interest in or to 
the real estate described in the petition or to the stated 
mortgage thereon. 

For Kautter an answer was filed, and subsequently 
an answer and cross-petition. His first answer was dur- 
ing the course of the proceedings, on motion of some of 
the parties to the action, stricken from the files. In the 
answer and. cross-petition Kautter -both admitted and 
pleaded affirmatively the execution, etc., of the note and 
mortgage referred to in the petition; also admitted that 
the mortgage was unreleased of record. It was further 
pleaded in such cross-petition that the note and mortgage 
were by Kautter deliveréd to the bank as collateral se- 
curity for the payment of his indebtedness thereto. This 
was for moneys loaned to him at different times, in the 
aggregate $238. That at some date in the month of March 
or April, 1891, he gave to the bank a promissory note for 
the total sum of the loans, due three months after date, 
and the bank retained the collaterals, and, soon after, he 
-went to the state of Kansas to attend to some business; 
that he was not again at the bank until June, 1893, at 
which time he asked to settle his indebtedness and that 
he receive the Bolse note and mortgage and the bank ac- 
count for the interest, if any, collected thereon. (The 
interest on the Bolse note was payable annually.) He 
was then informed by the bank that the Bolse note and 
mortgage had been sold and the proceeds of the sale ap- 
plied in payment of the indebtedness—the $238. He fur- 
ther pleaded that on or about December 9, 1891, the bank 
made a pretended sale and transfer of the note and mort- 
gage; that the same was done with the intent to cheat 
and defraud him and to wrongfully and fraudulently de- 
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prive him of his interest in the note and mortgage; that 
I'rank A. Boehmer, Henry Schwake, George IF. H. 
Schwake, and George T. Meier, who each during the life 
of the mortgage had appeared of record as an assignee 
and apparent purchaser thereof, had none of them paid 
any consideration for the note and mortgage, but had 
figured as such purchasers pursuant to an agreement and 
intent to aid the bank in its fraudulent purpose relative 
to the pleader’s rights in the instruments apparently 
transferred. He alleged further that if Bolse had paid 
the amount due on the note for $1,138.36 to the bank, it 
was done with a full knowledge of Kautter’s continued 
interest or right thereto and therein, and also of the sale 
by the bank of the note and mortgage and its purpose 
with which it made the transfer. The prayer of the 
cross-petition was that the amount due on the note and 
mortgage might be ascertained, and after a deduction 
therefrom of the sum of the pleader’s indebtedness to the 
bank, the balance be adjudged a first lien against the 
land described in the petition in the action; that if it 
should appear that the money due on the note and mort- 
gage had been paid to the bank, a judgment be accorded 
the cross-petitioner against the bank for the amount his 
due, and also against any other of defendants who were 
shown to have participated with the bank in the wrong- 
ful and fraudulent purposes and acts relative to the 
rights of the pleader. 

To the extent the rights of Ernest Bolse, the original 
plaintiff, were involved, the issues were tried and deter- 
mined and the cause was continued. Time was asked by 
and allowed to the bank and others, against whom the 
cross-petition declared and demanded affirmative relief, 
to answer its allegations. The bank, in answer to the 
cross-petition, admitted the creation and existence of the 
note and mortgage by Bolse in favor of the cross-peti- 
tioner and alleged that the latter, on March 16, 1890, exe- 
cuted and delivered to the bank a promissory note in the 
sum of $240.75, due June 16, 1890, which was not paid at 
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its maturity and was unpaid on August 3, 1891; that on 
the last mentioned date the bank caused an action to be 
commenced in the county court of Lancaster county to 
recover the amount due it, the indebtedness evidenced by 
the note to which we have last referred, and also caused a 
writ of attachment to issue in said action on the ground 
that John Kautter was a non-resident of the state of 
Nebraska; that the writ of attachment was levied on the 
note and mortgage of Bolse to the defendant in the at- 
tachment suit; that such action proceeded regularly as 
provided by law to its termination, inclusive of a public 
sale of the note and mortgage under order of the court 
and the application of the proceeds to the payment of the 
note on which the attachment cause was predicated. It 
was further answered that no proceeding had been had 
or taken to modify, reverse, change, or annul the adjudi- 
cation of the county court. Frank A, Boehmer, in an- 
swer to the cross-petition, admitted the execution and de- 
livery of the $1,138.36 note, and its accompanying mort- 
gage by Bolse to Kautter; alleged his purchase thereof 
in good faith at the sale by the officer, and denied gen- 
erally all other allegations of such pleading. Henry 
Schwake, George I*. H. Schwake, and George T. Meier 
each admitted the $1,138.36 note and mortgage as 
pleaded, and alleged its bona fide purchase for a valuable 
consideration, and its ownership for a time; and for fur- 
ther answer denied the other statements of the cross- 
petition. 

For the cross-petitioner there was filed a reply to the 
auswer of the bank, in which it was stated that the bank 
and the other parties, who, during the life of the $1,138.36 
note, became apparently its owners and holders, and who 
were either officers or employés of the bank or were of its 
stockholders, combined or planned to cheat or defraud the 
cross-petitioner and used the suit by attachment as a 
means through which to effect the purpose, and thereby 
procured a sale of the note and mortgage to be made, at 
which a purchase thereof was effected for the bank for 
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the sum of $322, when their value was more than $1,300; 
that at the time the attachment suit was begun and dur- 
ing its progress, the pleader was a resident of Seward 
county, Nebraska, which fact and his whereabouts at 
the time were well known to the bank and the other 
parties interested, but they purposely avoided any notice 
to him of the action, attachment, and sale thereunder, 
and he had no notice thereof, and that the county court 
was without jurisdiction to act in the suit. 

A jury was waived and there was a trial of the issues 
to the court. The court determined as matters of fact 
that Kautter borrowed of the bank the sum of $240.75 on 
March 16, 1890, and as evidence of the indebtedness so 
' created executed and delivered to it a promissory note, 
also turned over to it the $1,138.36 note and mortgage as 
collateral security for the payment of his debt; that sev- 
eral sums at different times were paid by Ernest Bolse to 
the bank on the mortgage note, and the balance due 
thereof, $1,224, was paid May 3, 1894, to the bank; that 
at the time of the suit and attachment and the pretended 
sale of the note and mortgage under order of the court in 
such suit “The said cross-petitioner, John Kautter, was 
an actual bona fide resident of Seward county, Nebraska, 
and still resides therein, and that he had‘no notice what- 
ever of the pendency of said action, and that no notice or 
summons was served upon him in said action; and the 
court further finds that said pretended action and attach- 
ment, and the pretended sale of said note, was collusive 
and fraudulent and was made for the purpose of cheating 
-and defrauding said cross-petitioner, John Kautter, out 
of said note and mortgage.” , 

Judgment was rendered against the bank and George 
I. H. Schwake for $1,198.66 and costs, to reverse which 
is the purpose of the present proceeding in this court. 

We deem it proper here to notice some of the facts in 
connection with the findings of the court relative thereto. 
There was ample evidence of the fact that the note and 
mortgage were in the possession of the bank as collateral 


Vo. 55] JANUARY TERM, 1898. 109 


German Nat. Bank v. Kautter. 


security for the payment of the indebtedness of the payee 
thereof to the bank. Of the testimony relative to the 
residence of John Kautter, it may be said to have been 
established that he was an unmarried man and during 
several years prior to the sale of his farm in Seward 
county to Bolse, lived thereon; after the sale he kept his 
trunk, some of his belongings and effects at the house of 
l’'rank Thomas, in Seward county, this state; that he had 
some business interests or affairs in Kansas and would 
go there and stay during some months of probably each 
year; that at one time when in Kansas he voted at a presi- 
dential election; that he always returned to Seward 
county as his home and was there several months of each 
year, with the exception possibly of one; that at the time - 
of the commencement and pendency of the attachment 
snit in Lancaster county he was in Seward county. All 
the facts and attendant circumstances considered, there 
was sufficient testimony to sustain the finding of the court 
that the cross-petitioner was a resident of Seward county. 
There was no other than constructive service in the at- 
tachment suit. There was also testimony in support of 
a determination that the mortgage note was at the time ~ 
of its sale in the attachment proceedings of the value of 
the amount shown on its face. It was also of the testi- 
mony that the attorney who commenced and prosecuted 
the action and attachment for the bank then had the 
tmhortgage note in his possession for collection and that it 
was levied on in his office; that he purchased it at the sale 
for $322 and held it thereafter for thirty or sixty days; 
then, as he states, he needed some money and turned it 
back to the bank and received of the bank $322, the same 
amount he paid for it at the sale. The foregoing state- 
ments in relation to the evidence and facts of the case 
we deem sufficient, except to the extent they may be fur- 
ther noticed in discussion of the points of the arguments 
made by counsel for the parties. 

It. is contended for the plaintiffs in error that the de- 
mand for relief by the cross-petitioner involves a col- 
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lateral attack on a domestic judgment or adjudication, 
the judgment in the attachment suit; and while it was in 
form a personal judgment against John Kautter it must 
be regarded as but an adjudication by which the prop- 
erty attached was subjected to the payment of the debt 
in suit, and so considered was authorized if jurisdiction 
of the res had been obtained. It is of the contention that 
such an attack ig not allowable where the record dis- 
closes, as did that of the county court in the attachment 
suit, the performance of all acts and the existence of all 
facts necessary to confer jurisdiction and its due exercise; 
‘and further in this connection, that the defendant in 
error, not having attacked the judgment in the county 
court in any of the methods, of which there were several 
afforded him by law, could not be heard to urge its inva- 
lidity in the present action. This suit, as instituted by 
Bolse, directly involved the rights of John Kautter to the 
note and mortgage and asked that he be deprived thereof, 
and the reason, if tenable, for the relief against him had 
its origin in what he asserted in his answer and cross- 
petition were the wrongful acts of the bank and other 
parties to the suit in respect to some of the subject-mat- 
ters of the action relative to his rights thereto or therein. 
In answer to this such parties pleaded the attachment 
proceedings and adjudication, and he replied facts to 
show its invalidity. In this state, where under the Code 
there is but one—a civil—action in which matters which 
may be denominated legal or equitable may be litigated, 
the cross-petitioner could be heard in defense to the suit 
of Bolse; also in the cross-action against the bank and 
other parties, to assert and show the invalidity of the ad- 
judication in the attachment suit. It is true that the 
record of the attachment case, on its face, disclosed that 
the county court had jurisdiction to proceed as it did; but 
the affidavit which gave it jurisdiction to entertain the 
suit, which became one against the thing attached, and 
not against the person of the debtor—for of the person 
there was no jurisdiction—contained in the statement, the 
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groundwork of the jurisdiction, that the debtor was a non- 
resident of the state and this was not true. Unless it was 
a fact his property could not be reached in the suit, and as 
it was not a fact, the adjudication by which his property 
was appropriated was void. Whether the debtor would 
be allowed to assert its invalidity and show the facts not 
apparent of record in litigation between him and some 
third person we need not and do not decide, but in a con- 
test between him and the bank, the plaintiff in the attach- 
ment suit, we think it was competent and allowable. 
This view has in its support the argument that when the 
bank was called to account by the allegations and de 
mands of the cross-petition, it invoked in its aid as a 
defense the adjudication in the attachment suit, and 
thus, it may be said, placed such proceedings aud adjudi- 
cation in issue. 

The circumstances of this case as to the question now 
under consideration bring it within the principle of the 
rule announced by this court in Hayrs v. Nason, 54 Neb. 
143, wherein it was stated: “1. Though the record in 
which a judgment is pronounced discloses upon its face 
that the court had jurisdiction both of the subject-matter 
of the suit and of the parties thereto, still, a party made 
liable by such a judgment, who has never appeared in 
the action, and who was never given legal notice of the 
pendency of such action, may, in a proper proceeding, 
either as a cause of action or defense, show that the re- 
citals of the record that he was served with the process 
of the court are false. 2. Suit was brought to foreclose 
a real estate mortgage, the owner of the equity of redemp- 
tion of the land involved made defendant thereto, and 
constructive service had on him by publication, he being 
at the time a resident of the state and actually present 
therein. He did not appear in the action personally or 
by attorney. After the decree the defendant died. 
Held, that in a suit brought by his heir against the pur- 
chaser of the land at the sale under the foreclosure de- 
cree, to quiet the heir’s title and redeem from the mort- 
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gage, that the heir might show that the averments of the 
affidavit filed to procure constructive service upon his 
ancestor, that he was then a non-resident of the state and 
that service of summons could not be made on him in 
the state, was false.” (See also Mastin v. Gray, 19 Kan. 
458; McNeill v. Hdic, 24 Kan. 108; Norwood v. Cobb, 15 Tex, 
500; Goudy v. Hall, 30 Ill. 109; Carleton v. Bickford, 79 
Mass. 591; Needham v. Thayer, 147 Mass. 536; Dozier v. 
Richardson, 25 Ga. 90.) 

The ground for the issuance of the writ had no exist- 
ence and the attachment was wrongful (Stiff v. Fisher, 
22 8. W. Rep. [Tex.] 577; McLaughlin v. Davis, 14 Kan. 
168; Connelly v. Woods, 831 Kan. 359; Mayer v. Zingre, 18 
Neb. 458), and afforded no forceful defense for the bank 
against Kautter’s demand for his collaterals or the value 
thereof. 

It is urged that the cross-petition was insufficient and 
the relief afforded was not warranted or supported by the 
pleading of the prayer thereof. The cross-petition was 
not the subject of an attack for insufficiency of allega- 
tions until at the time of the trial. The question was 
raised by a demurrer ore tenus. It was also of the sub- 
ject-matter of the motion for a new trial. The cross-peti- 
tion, we think, was sufficient in its allegation to warrant 
the relief given, especially construed favorably as is the 
rule when the demurrer is delayed, as was this, until the 
inception of the introduction of evidence. There are 
some other points made in argument for plaintiffs in error 
which refer to the admission of evidence. The trial was 
to the court without a jury. That improper evidence was 
admitted is not in and of itself ground for reversal. 
There was evidence to sustain the findings of the court. 
(Tolerton v. McClure, 45 Neb. 368.) 

It is also asserted that the trial court erred in allowing 
a designated line of interrogatories to be asked of two 
of the witnesses during their cross-examination. There 
were but few objections interposed to any portions of the 
cross-examination to which this complaint refers, and the 
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testimony elicited by the questions to which objections 
were made was either immaterial or, for other reasons, 
wholly without prejudice to the rights of the complain- 
ants. 

It is argued that it was error to allow F. C. Thomas 
and Frank Thomas to testify on rebuttal in regard to the 
place of residence of John Kautter. Of this argument it 
may be said that Frank Thomas was not called and did 
not testify in rebuttal. When FI’. C. Thomas was called to 
testify in rebuttal, there was no objection that it would 
be improper that he should give testimony at that stage 
of the trial, nor was his testimony objected to as a whole. 
Of a few questions asked of him it was made of record 
that they called for improper rebuttal testimony, and the 
court was asked to reject it, but the testimony allowed to 
be given in such instances was either immaterial or non- 
prejudicial; hence the assignments are without force. 

Of the jndgment as against the plaintiff in error, 
George F. H. Schwake, we must say that it is, in our view 
of the cause, without proof to sustain it. Anything he 
did was in his capacity as employé of the bank and not 
personally, unless it was his purchase of the note and 
mortgage, and we do not believe from the evidence that 
this portion of the affair was of such a nature as to ren- 
der him personally Jiable to the cross-petitioner. The 
judgment against the bank is affirmed, and as to George 
FP. H. Schwake it is reversed. 


JUDGMENT ACCORDINGLY. 


Norvat, J., offered no opinion. 7 


A. P. PILGER ET AL. V. MARDER, LUSE & COMPANY. 
FILED May 19, 1898. No. 8107. 


1, Replevin: Res Jupicata. In an action of replevin all who are par- 
ties are bound by the judgment. 


12 
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: JUDGMENT. The judgment in a replevin suit may award a 
part of the property to-each of two or more defendants. 


2. 


: Bonn: Sureries. The obligation of the sureties in the un- 

dertaking, by virtue of which the plaintiff in replevin obtains 

possession of property taken under the writ, is to the party or 

parties obligees to whom the judgment on the issues accords a_ 
recovery. 


3. 


: AcTIoN: PantTrEs. In replevin, where there are two 
or more defendants and the property has been taken under the 
writ and delivered to the plaintiff after execution by sureties of 
the prescribed undertaking, if, by the judgment, the entire prop- 
erty is awarded to one defendant, the rights thus accorded may 
be enforced in an action by such defendant alone, without a 
joinder of other parties named obligees in the undertaking. 


Error from the district court of Madison county. 
Tried below before RoBINSON, J. Affirmed. 


Robertson & Wigton, for plaintiffs in error. 
Powers & Hays, contra. 


HARRISON, C. J. 


April 30, 1887, A. P. Pilger, P. Schwenk, and T. H. Eg- 
bert commenced an action of replevin in the district court 
of Madison county to recover possession of certain des- 
ignated chattel property. The defendants in the suit 
were the firm of Norton, Sprecher & Bell, G. B. Van 
Voort, and the Norfolk Printing Company. The property 
was taken under the writ of replevin and on execution 
of an undertaking as prescribed by law was delivered 
to the plaintiffs. Issues were joined, a jury was waived, 
and as a result of a trial to the court judgment was en- 
tered for one of the defendants, the firm of Norton, 
Sprecher & Bell. The judgment and the interest of said 
partnership in the replevin undertaking were assigned to 
the defendants in error herein, who instituted the present 
action on the undertaking to recover of the sureties the 
value of the property, the damages and costs, which, by 
the judgment in the replevin action and subsequent pro- 
ceedings, it was alleged had become due. The defend- 
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ants in error were successful in the suit, and for the sure- 
ties on the undertaking the present error proceeding has 
been prosecuted to this court. 

It will doubtless be borne in mind that in the replevin 
action there were three defendants and in the present 
suit there were involved the rights of but the one, the 
firm of Norton, Sprecher & Bell, by its assignees. It was 
insisted in the trial court, and it is urged here for the 
plaintiffs in error, that inasmuch as the bond was given 
in favor of three obligees they should all have been par- 
ties to this suit, and as there was but one, or the assignees: 
of one, there was a fatal defect of parties. The obligation 
of the undertaking was as follows: “Now, therefore, we. 
Herman Gerecke, Charles Eble, and ©. I, A. Marquardt, 
do undertake to the said Norton, Sprecher & Bell, G. B. 
Van Voort, and the Norfolk Printing Company, defend- 
ants in said action, in the penal sum of $3,550, that the 
said A. P. Pilger, P. Schwenk, and T. H. Egbert, plain- 
tiffs, shall duly prosecute the action and pay all costs 
and damages which may be awarded against them and 
shall return. said property to the defendants in case a 
judgment for the return thereof is rendered against 
them.” The journal entry of the finding and judgment 
in the replevin action was in the following terms: “And 
now on this 21st day of March, A. D. 1894, it still being of 
tle regular March, 1894, term of the district court in and 
for Madison county, Nebraska, this cause came on for 
hearing to the court, a jury having been waived, and the 
cause was accordingly submitted to the court on the pe- 
tition, the answer, and the evidence, and, after hearing 
the evidence and the arguments of counsel, the cause was 
submitted to the court, on consideration whereof the 
court finds that at the commencement of this action the 
defendants Norton, Sprecher & Bell were the owners 
and entitled to the possession of the following goods and 
chattels described in the petition and in the writ of 
replevin, to-wit: * * * It is therefore considered by 
the court that the defendant have a return of the prop- 
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erty taken on said ‘writ of replevin and his damages, 
assessed at one thousand dollars ($1,000), or, in case a 
return of said property cannot be had, that he recover 
of said plaintiff the value thereof, assessed at fifteen 
hundred dollars ($1500), and interest thereon from this 
date, and costs of suit, taxed at $80.25.” The nature of 
the suit in which an undertaking is given, and the relief 
which may be afforded to the party or parties for whose 
benefit or security such bond is required, must deter- 
-mine the liabilities of the signers whether, relative to 
the obligees, the liabilities of the sureties are joint or 
may be several. 

In an action of replevin in which there are two or more 
defendants each may recover a part of the property, or 
one may be adjudged the owner and entitled to the pos- 
session of all the property, and to have a return of it, or 

. to recover its value, as was the result in the replevin suit 
on the undertaking and the judgment on which the pres- 
ent action was predicated. It is also true that all the 
parties to a case in replevin are bound by the adjudica- 
tion of the rights involved and put in issue therein. 

It seems the correct conclusion that the sureties of a 
replevin undertaking are liable to the party or parties to 
whom the final determination of the issue may accord 
a recovery, and under the prescription of section 29 of the 
Code of Civil Procedure, that “Every action must be pros- 
ecuted in the name of the real party in interest,” the ac- 
tion on the undertaking must be by the party who, by the 
judgment in replevin, is awarded a recovery, and we must 
further conclude that as Norton, Sprecher & Bell re- 
covered the judgment in the replevin cause and for the 
entire property in controversy, this action, to enforce 
their rights thereby acquired without a joinder of the 
other parties obligees to the undertaking who were 
awarded nothing and whose rights in the property in- 
volved in the writ were determined by such judgment, 

was entirely proper and correct. The judgment of the 
district court is 

AFFIRMED, 
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BANKERS LIFE INSURANCE COMPANY, APPELLANT, V. A. 


M. RoBsBINS, EXECUTOR, APPEHLLEB, ET AL. 


FirEp May 19,1898. No. 7628. 


1. Life Insurance: ACTION on Poticy. ‘A cause of action, or some 


w 


5. 


8. 


part thereof, on a life insurance policy arises, within the meaning 
of section 55 of the Code of Civil Procedure, in the county where 
the insured died.” (Bankers Life Ins. Co. v. Robbins, 53 Neb. 44.) 


<i “A life insurance company created under the 
laws of this state is situated, within the meaning of section 
55 of the Code of Civil Procedure, in any county in the state in 
which it maintains an agent or servant engaged in transacting 
the.business for which it exists.” (Bankers Life Ins. Co. v. Rob- 
bins, 53 Neb. 44.) 


Principal and Agent: KvIpENCE or ReLation. “Whether the re- 


lation of principal and agent exists between two parties is gen- 
erally a question of fact, and, while it is not necessary to prove 
an express contract between the parties to establish such rela- 
tion, either that must be done, or the conduct of the parties nust 
be such that the relation may be inferred therefrom.” Bankers 
Life Ins. Co. v. Robbins, 53 Neb. 44, approved and followed. 


: INSURANCE. It is stated in section 8, -chapter 16, 
Compiled Statutes, what acts or conduct will constitute the per- 
former or actor an agent of an insurance company, and the lan- 
guage of the section refers to and includes domestic or insurance 
companies created under the laws of this state. 


7 : Service oF Summons: SraruTe. The lan- 
guage ot said section, whereim it states, “shall be deemed to all 
intents and purposes an agent or agents of such company,” in- 
cludes the purpose of a service of a summons in an action, on a 


policy of a company, to recover the amount of a loss. 


Insurance: BANK AS AGENT FOR Company: Summons. A bank, by 


performance of one or more of the ucts enumerated in said sec- 
tion, may become an agent of an insurance company and proper 
service of summons on it will bind the company. 

The decisions in State v. Farmers & Mechanics Mutual Ben: vo- 
lent Ass’n, 18 Neb. 276, and In re Babcock, 21 Neb. 500, approved. 


. The former opinion in this case, to the extent it held sec- 
tion 8, chapter 16, Compiled Statutes, not applicable to insurance 
companies created under the laws of this state, and reversed the 
judgment of the district court herein, determined the judgment 
of the district court of Valley county void, and awarded an in- 
junction against its further enforcement by execution or other- 
wise, overruled, 
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REHEARING of case reported in 53 Neb. 44. Order 
of reversal vacated and judgment below affirmed. 


Jolin H, Ames and E. F. Pettis, for appellant. 
A.M. Robbins and Reese & Gilkeson, contra. 


Harrison, ©. J. 


John C. Morrow, who was then a citizen and resident 
of Valley county, was during the month of October, 1891, 
solicited by one C. R. Swan, agent for the Bankers Life 
Insurance Company, a corporation formed and in exist- 
ence under the laws of this state, actively engaged in 
business in the state, with its home office and place in 
Lincoln, to apply to said company for insurance on his 
life. J. L. McDonough, of Ord, Valley county, accom- 
panied Mr. Swan, introduced him to parties, and assisted 
in the solicitation of applications for insurance. Mr. 
McDonough did so in the Morrow matter, and signed as 
agent the application which was obtained and forwarded 
to the company. The amount applied for was $5,000, and 
at the close of the regular and usual preliminaries a 
policy was issued and delivered to the applicant. It 
bore date October 12, 1891, and the beneficiary named 
therein was Anna B. Morrow, the wife of the insured. 
John ©. Morrow, the assured, died in Valley county, and 
as payment of the insurance was not made, suit on the 
policy was instituted for Anna B. Morrow in the district 
court of Valley county, in which summons was issued 
of the date October 22, 1892, which was returned by 
the officer to whom it had been delivered with the fol- 
lowing statement relative to its service indorsed thereon: 
“I hereby certify that on the 22d day of October, 1892, I 
served the within writ of summons on the within named 
Bankers Life Insurance Company of Nebraska, a corpo- 
ration formed nnder the laws of Nebraska, defendant, 
by delivering to J. I. McDonough, the Ord State Bank, 
and J. A, Patton, cashier of the Ord State Bank, the 
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agents of said corporation, true and certified copies of 
this writ, with all indorsements thereon, at the usual 
place of business of said defendant, as required by law, 
the chief officer of said corporation not being found in 
my county.” There was no appearance for the company, 
and on or about November 26, 1892, its default was en- 
tered and judgment rendered against it. After the ren- 
dition of the judgment, Anna B. Morrow died testate 
‘and A. M. Robbins was appointed her executor. At his 
instance execution was issued for the enforcement of the 
judgment against the company, which was given the 
sheriff of Lancaster county for service. The company 
then caused this suit to be commenced in the district 
court of the last mentioned county, in which it was as- 
serted that there had been no service of process on the 
company in the case in the district court of Valley 
county, said court had acted without jurisdiction, its 
judgment was void, and it was prayed that its further 
enforcement be restrained and further action on the exe- 
cution be enjoined. The company was unsuccessful in 
the district court and perfected an appeal to this court. 
The cause was argued and submitted, and on December 9, 
1897, an opinion was filed by which the decree of the 
district court was reversed and judgment rendered here 
for the company. (See Bankers Life Ins. Co. v. Robbins, 
53 Neb. 44.) A motion for a rehearing was presented 
for the executor and was granted, and the court. re- 
quested that in the further presentation of the case the 
question of whether section 8 of chapter 16 of the Com- 
piled Statutes of 1897, in relation to insurance companies 
as corporations, is applicable to domestic insurance com- 
panies. 

The cause has been again argued and submitted for 
decision. The first inquiry must be, was the action on 
the policy commenced in the proper county? Of this 
it was said in the former opinion: “A cause of action, 
or some part thereof, on a life insurance policy arises, 
within the meaning of section 55 of the Code of Civil Pro- 
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cedure, in the county where the insured died;” and in 
support of the doctrine announced there were cited Union 
Central Life Ins. Co. v. Pyers, 36 O. St. 544, and Bruil v. 
Northwestern Mutual Ass'n, 89 N. W. Rep. [Wis.] 529. It 
was also stated: “A life insurance company, created un- 
der the laws of this state, is situated, within the meaning 
of section 55 of the Code of Civil Procedure, in any county 
in the state in which it maintains an agent or servant 
engaged in transacting the business for which it exists.” 
Both propositions are, we think, unquestionably correct, 
and we may add here on the same subject: “Section 55 
of the Code, which authorizes the bringing of an action 
against an insurance company in any county where the 
cause of action or some part thereof arose, is remedial 
and not restrictive in its nature; that is, the action may 
be brought where the cause of action or some part thereof 
arose, although the company has no agent in that 
county” (Insurance Co. of North America v. McLimans, 
28 Neb. 652),—from which it appears that the suit was 
brought in the proper county. Another query is, did the 
district court of Valley county, by the service of its pro- 
cess disclosed by the return of the officer, obtain juris- 
diction of the company? It was stated in the prior de- 
cision: “Whether the relation of principal and agent 
exists between two parties is generally a question of fact, 
and while it is not necessary to prove an express contract 
between the parties to establish such relation, either 
that must be done, or the conduct of the parties must 
be such that the relation may be inferred therefrom.” 
It was further asserted: “Section 8, chapter 16, Compiled 
Statutes, declares what conduct on the part of a person 
shall be conclusive evidence of the fact that he is an 
agent of a foreign insurance company. The section has 
no application to an agent of an insurance company 
created under the laws of this state.” In what we have 
last quoted is contained an expression of the point of 
difficulty. 

We will give some attention now to the chapter in 


Vou. 55] JANUARY TERM, 1898. 121 


Bankers Life Ins. Co. v. Robbins. 


which section 8 appears. During the session of the leg- 
islative assembly of 1864 there was passed “An act in 
relation to insurance companies” (Session Laws 1864, 
p. 145), which comprised sixteen sections, the last one of 
which merely provided that the act should take effect 
and be in force from and after its passage. Section 10 
was in the following terms: “This act shall not be so 
construed as-in any manner to apply to life insurance 
companies, but shall include, without provisions, only 
the fire and fire and marine departments of any company 
that may have separate departments for life insurance, 
and fire and fire and marine insurance.” It was also 
stated in the first section: “That it shall be the duty of 
each and every insurance company incorporated under 
the laws of this territory, for the purpose of insuring 
property against fire, and marine losses, to file with the 
auditor of the territory ;” etc.,—from all of which it is un- 
doubtedly apparent that the act had no reference to life 
insurance companies. In the revision of 1866 the act 
appeared with fourteen sections, the tenth being omitted 
and the words in allusion to fire and marine losses were 
not in the first section. This was chapter 25 of the Re- 
vised Statutes of 1866. It was thus left general in its 
references to insurance companies, except in that some 
one or more sections or parts thereof were of “foreign” 
companies as distinguished from domestic ones. It 
seems a reasonable conclusion that the legislature which 
passed the act, with the restrictive words as to the kinds 
of insurance companies to which it should apply elimi- 
nated, meant to give it general application and to include 
in its provisions life as well as other. insurance com- 
panies. A subsequent legislature evidently so thought 
and gave expression to such thought as follows: “That 
portion of chapter twenty-five, of the Revision of 1866, 
which relates to insurance companies, and all acts and - 
parts of acts amendatory and supplementary thereto, 
are hereby repealed, except so far as the same relates to 
the business of life insurance companies.” (General 
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Statutes 1873, p. 445, ch. 38, sec. 41.) The chapter 25 
of the revision of 1866 is now chapter 16 of the Compiled 
Statutes. That portions of the chapter were and are ap- 
plicable to life insurance companies has been directly 
recognized by this court (see State v. Farmers & Mechanics 
Mutual Benevolent Ass’n, 18 Neb. 276; In re Babcock, 21 
Neb. 500), and doubtless this was done with all facts of 
the history of the chapter in mind. This much on this 
branch of the subject, for the reason, among others, that 
it was of insistence in argument that possibly the chapter 
in question was not applicable to life insurance compa- 
nies, as would appear from a review of some of the facts 
of its inception and history. We conclude it applies to 
life insurance companies. 

An examination in detail of some of the sections of 
chapter 16 of the Compiled Statutes develops that the 
first four sections have reference to domestic companies; 
the first two state so specifically, and three and four un- 
mistakably, though not in direct terms. Section 5 al- 
ludes in terms to foreign companies. It will also be 
noticed that nowhere in the first four—the other require- 
ments are quite full—is it prescribed as a duty of home 
companies to procure a certificate of authority from the 
auditor before the transaction of business in the state, 
but in section 5 there is such a provision in relation to 
foreign companies. In section 6 it is demanded that all 
companies which fall within the terms of the section, 
which it must be said are first general, and then specific, 
relative to foreign companies, shall procure the certifi- 
cate of authority from the auditor. This would seem, to 
some extent at least, to indicate that the omission to 
make the provision as to domestic companies has been, by 
the use of the general terms here, supplied or cured. The 
reason for the repetition of the requirements for for- 
eign companies we need not inquire. There have been 
two decisions of this court, in one of which section 6 was 
stated in direct terms to be governable of life insurance 
companies and of domestic ones, (See In re Babcock, 
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supra.) In the other (State v. Farmers & Mechanics Mutual 
Benevolent Ass’n, supra), while there was no direct state- 
ment on the subject, the company there involved in liti- 
gation was one of life insurance, and a domestic concern. 

We have been strenuously urged, especially in the 
course of the oral argument herein, to overrule the de- 
cision in the case of In re Bubcock as erroneous. Of the 
reasons, among others, is that it was rendered in answer 
to a letter addressed to the court by the state auditor, 
and not in a litigated matter; and it is asserted it 
was probably not as well presented or considered as 
might have been a cause before the court regularly and 
in the course of a suit in which there was a spirited and 
energetic contest of the issues and questions involved. 
The questions propounded by the auditor, which were 
answered in the opinion, were of matters pertaining to 
and materially affecting the business and affairs of the 
state, and it must be assumed, without question, that 
the court in its answer gave the result of its best thought 
and most careful examination and consideration; and 
although the reasons for the conclusions announced are 
not stated in detail in the opinion, we are satisfied, after 
a careful examination of the section, and a deliberate 
weighing of the arguments pro and con on the subject, 
to approve and adopt the rule of that decision. More- 
over, in this connection we again call attention to the 
prior adjudication of the question in State v. Farmers & 
Mechanics Mutual, Benevolent Ass’n, wherein there was a 
controversy that reached the court through the regular 
procedure, and in which we presume there was a 
thorough presentation of the questions; and its deter- 
mination is, in effect, the same as that in the case of 
In re Babeock, and to overrule the latter would include 
the overturn of the former. 

Af we turn again to the chapter itself we discover that. 
in section 1 reference is made, if literally construed, but 
to incorporated insurance companies, and the same is true 
of section 2, also 3 and 4, Section 5 treats of matters in 
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relation to foreign insurance companies. In each and 
all of these sections companies are mentioned. Section 6 
seems to be in the nature of a résumé of all that has pre 
ceded, and to some extent a construction of it, in that it 
explains and amplifies the word “company” or com- 
panies, as used in prior sections, to include “company or 
association, partnership, firm, or individual, or any mem- 
ber or agent or agents thereof,” and either foreign or do- 
mestic, and makes it unlawful for any of them to transact 
business unless there has been a compliance with all the 
provisions of the chapter and some additional require- 
ments specified in the section. 

Having reached this point in the discussion, we now 
turn our attention to section 8 of chapter 16, a careful 
perusal of which, and a construction which gives to it 
the plain, ordinary, and direct import of the words and 
language, convince us that it is incontestably, iusep- 
arably, and directly connected with and refers to what, 
and all that, had been said of companies in prior sections 
of the chapter. Its statements are, “or such insurance 
company or individual aforesaid,” “such company,” and 
“such company aforesaid’*—-not restrictive to any par- 
ticular section or portion of the chapter, but to any and 
all of the companies aforementioned in the chapter. 
We must conclude that section 8 refers to life insurance 
companies, and domestic as well as foreign. Section 8 
in entirety is as follows: “Any person or firm in this 
territory who shal] receive or receipt for any money on 
account of or for any contract of insurance made by him 
or them, or for any such insurance company or individual 
aforesaid, or who shall receive or receipt for money from 
other persons to-be transmitted to any such company or 
individual aforesaid, for a policy or policies of insurance 
or any renewal thereof, although such policy or policies 
of insurance may not be signed by him or them, as agent 
or agents of such company, or who shall in anywise, 
directly or indirectly, make or cause to be made any con- 
tract or contracts of insurance, for or on account of such 


Vor. 55] JANUARY TERM, 1898. 123 


Bankers Life Ins. Co. v. Robbins. 


conipany aforesaid, shall be deemed to all intents and 
purposes an agent or agents of such company, and shall 
be subject and liable to all the provisions of this chap- 
ter.” 

It is of argument that the expression, “shall be deemed 
to all intents and purposes an agent or agents of such 
company, and shall be subject and liable to all the pro- 
visions of this chapter,” means no more than to all in- 
tents and purposes of the chapter in which it appears; 
but this view we cannot accept as the true one. The 
fair, ordinary, and reasonable import of the language is 
that parties who perform the acts or a distinctive act 
of those enumerated in the section are agents to all gen- 
eral intents and purposes, as well as within and for the 
provisions of the chapter. A section of insurance law in 
which similar language—somewhat the same words— 
was employed in a like connection has been determined 
to include the purpose of service of a summons in an 
action against the insurance company to recover sums 
alleged to be due on a policy or policies of insurance. 
(See State v. United States Mutual Accident Ass’n, 31 N. W. 
Rep. [Wis.] 229; Zell v. Herman Farmers Mutual Ins. Co., 
75 Wis. 527; Southwestern Mutual Benefit Ass’n v. Swenson, 
30 Pac. Rep. [Kan.] 405; Shomer v. Hekla Fire Ins. Co., 50 
Wis. 575; Stehlick v. Mechanics Ins. Co., 58 N. W. Rep. 
[Wis.| 879; Southern Ins. Co. v. Wolverton Hardware Co., 
19 S. W. Rep. [Tex.] 615; Reyer v. Odd Fellows Fraternal 
Accident Ins. Co., 82 N. E. Rep. [Mass.] 469; State v. 
Northwestern Eindowment & Legacy Ass’n, 22 N. W. Rep. 
[Minn.] 185; Fred Miller Brewing Co. v. Capital Ins. Co., 
63 N. W. Rep. [Ia.] 568.) Some of the foregoing citations, 
while not directly in point as to service of process, were 
decisions based on the same general principle. It is true 
that in the cases cited the companies involved in the liti- 
gation were foreign companies, but in the Wisconsin 
cases the section to which reference is made, and which 
contains such words, was held to apply to all companies, 
both foreign and domestic. We have concluded that sec- 
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tion 8 refers to both domestic and foreign companies, and 
its words will not be given a different construction in a 
case in which a home company appears in the litigation 
than in one wherein are presented issues of the rights and 
liabilities of a foreign company; hence the cases cited, to 
the extent of the construction of the language, are in 
point. We must conclude that this insistence of the ar- 
gument is untenable. In this connection we will call 
attention to the sections of our Code (sections 73 and 74), 
which provide for service of summons on corporations 
and insurance companies. They are as follows: 

“73, A summons against a corporation may be served 
upon the president, mayor, chairman of the board of 
directors or trustees, or other chief officer; or, if its chief 
officer is not found in the county, upon its cashier, treas- 
urer, secretary, clerk, or managing agent; or, if none 
of the aforesaid officers can be found, by a copy left at 
the office, or last usual place of business of such corpora- 
tion. 

“74, When the defendant is an incorporated insurance 
company, and the action is brought in a county, in which 
there is an agency thereof, the service may be upon the 
chief officer of such agency.” 

We will now turn our attention to the question of 
whether the service in the suit in Valley county was 
valid. We will here pass over the inquiry of whether J. 
L. McDonough by his acts became an agent for the com- 
pany within the provisions of section 8. The company, 
after it had acquired business in Valley county, sent all 
regular calls or assessments on its policy holders, inclu- 
sive of Morrow, to the Ord State Bank for collection. A 
receipt was forwarded to the bank in each instance, and. 
it was of its instructions that each receipt for a premium, 
when paid, must be by the bank countersigned, the re- 
ceipts being in proper form for the transaction of busi- 
ness in the manner indicated in the instruction. Policy 
holders, Morrow and others, paid their premiums to the 
bank named and received receipts, and the money was 
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accounted for and remitted by the bank to the company. 
This was of and within both the spirit and the letter of 
section 8 of the acts and facts by which an agency for 
the company became of existence, and service of a sum- 
mons on the bank, and in the manner made in the action 
in Valley county, was proper service and gave the court 
jurisdiction to adjudicate the rights of the parties, and 
its judgment was of force and valid. It follows that the 
former opinion, to the extent it announced that section 
8 did not refer to domestic insurance companies, and 
that the service of the sununons on the Ord State Bank 
in the suit in the district court of Valley county did not 
confer jurisdiction on such court to render a judgment 
therein, and that the judgment was void, and awarded an 
injunction against its enforcement, or the service of the 
execution, also the reversal of the judgment in this ac- 
tion, must be overruled and the judgment of the district 
court of Lancaster county herein must be affirmed. The 
conclusion reached renders a discussion of the other ques- 
tions in the case unnecessary and they will be passed 
without further notice. Judgment will be entered in ac- 
cordance with the opinion. 


JUDGMENT BELOW AFFIRMED. 
IRVINE, C., dissents. 


RaGAvn, C., adheres to views heretofore expressed. 


NATIONAL MASONIC ACCIDENT ASSOCIATION vy. JouN H. 
Day. 


Firup May 19, 1898. No. 8104. 


1. Insurance: WAIVER OF DEFECTS IN PRoors or Loss. If an insurance 
company or association, after reception of the preliminary or 
final proofs of claim of loss makes no objections thereto rela- 
tive to either form or substance, but investigates the particulars 
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of the claim and receives full information and then denies lia- 
bility for reasons which are without reference to any infirmity 
or insufficiency of the proofs, such defects of the proofs, if they 
exist, are waived and cannot be successfully urged and will not 
be entertained in defense to an action on the claim. 


2. Instructions: ASSIGNMENTS OF Error. Alleged errors in instruc- 
tions and of refusals to give requested instructions should be 
separately assigned in the motion for a new trial, and where the 
assignment is not specific and the action of the trial court as to 
any one of the several matters grouped therein was without 
objection, the complaint must be overruled. 


3. Action for Accident Insurance: VERDICT FoR PLAtniivr. The evi- 
dence held sufficient to sustain the verdict. 


Error from the district court of Douglas county. 
Tried below before BLatr, J. Affirmed. 


Montyomery & Hall, for plaintiff in error. 
James W. Carr, contra. 


Harrison, C. J. 

In this action by defendant in error it was alleged that 
on March 25, 1892, he became a member of the associa- 
tion, the plaintiff in error, and there was issued to him a 
certificate of membership by which, for stated payments 
by him made and to be made, and the performance of cer- 
tain enumerated conditions and under specified restric- 
tions, limitations, etc., the association agreed to pay him 
a stated sum per week during a specified time if he should 
thereafter be injured and disabled in or by an accident. 
It was further pleaded that on February 18, 1893, the 
defendant in error fell while going up a stairway in the 
“Board of Trade Building” in Omaha and was severely 
injured and thereby became entitled to agreed payments 
from the association. In a trial of the issues presented 
in the district court the defendant in error was given 
judgment, of which the association asks of this court a 
reversal. 

At the close of the introduction of the evidence in chief, 
for the defendant in error, it was moved in behalf of the 
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association that all such evidence be stricken from the 
record and the suit be dismissed because of a variance be- 
tween the statements in the testimony relative directly 
to the asserted injury and the proofs thereof, which prior 
to suit, to fulfill the requirements of the certificate in such 
regard, had been furnished by defendant in error to the 
company. This motion was overruled. It was of the 
conditions of the certificate that preliminary proofs of 
any injury to the party to whom it had issued should be 
given within a stated time subsequent to its occurrence, 
and that further and more complete proofs should be 
prepared and forwarded to the association at the home 
office within a limited period. Immediately, or within 
a day or two after the accident which caused the injuries 
to defendant in error, letters were written for him and 
sent to the association which contained accounts of the 
accident to him, and from its answers thereto which 
were introduced in evidence it appears that the letters 
which he caused to be written and forwarded were re- 
ceived by it. LIorms for preliminary and final proofs 
with blank spaces for the insertion of the particulars re- 
quired by the terms of the certificate were sent to the de- 
fendant in error by the association and by him prepared 
and mailed to the association and were received. In 
these he stated, in substance, that during an ascent of 
the stairway in the Board of Trade Building he slipped 
or stumbled and fell and struck on the banister or “stair 
rail” with his back, and the result was the paralysis of 
his left arm and hand. In his testimony the defendant 
in error said that as he was going up the stairs he “caught 
his toe under the step and fell to the left on the railing 
and struck his elbow, shoulder, foot, and head.” ‘The 
foregoing statements, one of which is from the proofs and 
the other the testimony, in short, on the point indicated, 
will serve to show the alleged variance, which consisted in 
that in the proofs the force of the fall was stated to have 
been received on the “back” and in the testimony was 
on the “elbow, shoulder, foot, and head.” Whether this 
13 
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constituted a variance in an essential particular or partic- 
ulars of the accident or injury and fatal to this action of 
defendant in error we need not decide. To be so effectual 
it must further have been shown that credence was given 
by the association to the statement in the proofs. It 
must have been relied on as a true statement of the mat- 
ter to which it related, and the association must have 
been misled by it in its futufe attitude in regard to the 
claim of defendant in error. This did not appear. On 
the contrary, it was disclosed that the association, soon 
after it received the preliminary proofs, sent.an agent to 
Omaha, who investigated the entire matter and who, 
while there, had an interview with the defendant in error, 
during which the latter states he told the agent all the 
particulars of the accident, inclusive of the injuries to the 
head andarm. This was of a time after the reception by 
the association of the preliminary proofs, and on report 
by the agent the secretary of the association wrote to de- 
fendant in error and informed him that the association 
did not care to and would not further inquire into the 
matter; that the claim was not one on which the associa- 
tion was liable, was not within the agreements of. the cer- 
tificate, and the association was in the possession of am- 
ple evidence to prove the claim without merit. This was 
a clear assertion of the non-liability of the association 
in any event, or under any conditions, or statements of 
proofs of loss, and without reference to such proofs; and 
the defense of insufficiency of the proofs could not be 
urged or entertained. (Omaha Fire Ins. Co. v. Dierks, 43 
Neb. 473; Dwelling-House Ins. Co. v. Brewster, 43 Neb. 528; 
German Ins. & Savings Institution v. Kline, 44 Neb. 395; 
Home Fire Ins. Co. v. Hammang, 44 Neb. 566; Cobb +. 
Insurance Co. of North America, 11 Kan. 98.) 

It is argued that the trial court erred in its refusals to 
give in charge to the jury several instructions prepared 
and requested for plaintiff in error. The assignment as 
to these alleged errors in the motion for a new trial was 
not specific and several, but in gross. Number 1 of the 
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paragraphs thus assigned was in reference to the vari- 
ance between the statements in the proofs of the particu- 
lars of the accident or injury, the basis of the claim, and 
the testimony on the same subject, and, within the views 
which we have hereinbefore expressed relative to this 
same matter, the refusal to give the instruction was 
proper. This conclusion disposes of and works a disap- 
proval of the entire assignment. (Jown v. Missourt P. R. 
Oo., 50 Neb. 768; Denise v. City of Omaha, 49 Neb. 750.) 

It is complained that the trial court erred in giving 
paragraph 4 of the charge to the jury. In the motion for 
a new trial this alleged error was grouped with several 
others of asserted errors relative to portions of the 
charge. As tosome of the paragraphs included in the as- 
signment no objections are now urged, and it may be 
added that they were unobjectionable, from which it fol- 
lows that the assignment must be overruled. (Graham ». 
Frazier, 49 Neb. 90; Johnston v. Mihoaukee & Wyoming In- 
vestment Co., 49 Neb. 68; Denise v. City of Omaha, 49 Neb. 
750.) 

It is argued that the verdict and judgment are not sus- 
tained by and are contrary to the evidence. There was 
a direct conflict in the evidence on the essential points of 
the issues, but there was evidence to sustain the verdict 
rendered; hence it must stand. The judgment of the dis- 


trict court is 
AFFIRMED. 


ANDREW J. EWING v. SOLOMON HOFFINE. 
Fivep May 19,1898. No. 8138. 


Jurors: MisconpuctT: EvIpENCE. Jurors may not state to fellow 
jurors, while considering their verdict, facts relative to issues 
in the case within their own personal knowledge, but not of 
the evidence introduced. They should make the same known 
during the trial, and, if desired, testify as witnesses. Wood Rirer 
Bank v. Dodge, 36 Neb. 708, Richards ». State, 36 Neb. 18, followed. 
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Error from ie district court of Otoe county. ‘Tried 
below before CHAPMAN, J. J?eversed. 


W. C. Sloan and Paul Jessen, for plaintiff in error. 
John C. Watson and LE. F'. Warren, contra. 


Harrison, ©. J. 


Action in ejectment by plaintiff to recover possession 
of a tract of land which bordered on the Missouri river 
and had been formed by accretion. The plaintiff was the 
owner of land to the east of which the land in dispute had 
been formed, and the defendant in the action was the 
owner of the land to the north of the tract in controversy - 
and claimed it by accretion, and also alleged exclusive ad- 
verse possession during the prescribed statutory period. 
In the district court there was a verdict and yd 
for the defendant. 

In error proceeding to this court on behalf of the piaing 
tiff it is contended that the misconduct of jurors who par- 
ticipated in such capacity in the trial of the cause fur- 
nishes grounds for a reversal of the judgment. One of the 
alleged properly assigned acts of misconduct of jurors 
is that two of them, in the course of the deliberations of 
the jury and in arguments in the jury room, used what 
they stated was their own personal knowledge, respect- 
ively, relative to the matters in issue in the cause, to in- 
fluence other jurors to a conclusion favorable to the con- 
tention of one of the parties to the action and in whose 
favor the verdict was returned. There are in the record 
some attempted denials of the conduct ascribed to the 
jurors, but they do not fully meet the charges. There 
were also in this connection affidavits of the attorneys 
for plaintiff that they had no knowledge of the alleged 
acts of misconduct of the jurors until after the trial and 
discharge of the jury. On the subject here involved it 
has been stated by this court: “A juror will not be per- 
mitted to state to his fellow jurors, while they are con- 
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sidering their verdict, facts in the case within his own 
personal knowledge. He should make the same known 
during the trial and testify as a witness in the case. It 
is for the court to say what evidence is admissible in a 
case, and the adverse party may desire to cross-examine 
him. In any event, it is his duty to be governed by the 
evidence introduced on the trial and the instructions of 
the court; otherwise, in case of an erroneous verdict, it 
would be impossible to review the same.” (Wood River 
Bank v. Dodge, 36 Neb. 708; Richards v. State, 36 Neb. 18.) 

The evidence was conflicting, and we will not discuss 
or comment upon it here, since by reason of the error 
hereinbefore indicated the cause must be remanded for a 
new trial; nor do we deem it necessary or proper at this 
time to examine the other questions presented. The 
judgment of the district court is reversed and the case 
remanded. 


REVERSED AND REMANDED. 


EDWARD LEEDER V. STATE OF NEBRASKA. «4 
Fitrp May 19,1898. No. 9818. 


1. Decree for Alimony: ENFORCEMENT. In this state a decree award- 
ing permanent alimony is enforceable in the same manner as 
judgments at law. 


: Disopepience: Contempr. Ordinarily the non-compliance 
with an order for the payment of permanent alimony is not pun- 
ishable as for contempt of court. 


255 


Error from the district court of Douglas county. 
Tried below before Scort, J. Reversed. 


_ W. S. Shoemaker, for plaintiff in error. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, contra, 
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NORVAL, J. 


This is a proceeding in error to review an order con- 
victing Edward Leeder of contempt of court. On August 
4, 1888, in a cause then pending in the district court of 
Douglas county, in which Catherine Leeder was plaintiff 
and the said Edward Leeder was defendant, a decree of 
divorce was obtained by the plaintiff therein and she was 
awarded the sum of $500 permanent alimony. On the 
25th day of the same month an execution was issued for 
the collection of said amount, which writ was returned, 
“No property found.” ‘No other execution has ever been 
issued in said cause, nor has the decree for alimony ever 
been revived. On January 3, 1898, Judge Scott, one of 
the judges of the district court of Douglas county, with- 
out any motion or application therefor having been made 
in writing, issued an order against Edward Leeder, re- 
quiring him to show cause, on the morning of January 
5, why he had not complied with the decree of the court 
regarding the payment of alimony. On January 6 the 
following order of attachment was issued by Judge Scott: 
“CATHERINE LEEDER, Plaintiff,) 

v. { Order. 
EDWARD LEEDER, Defendant. J. 

“An order having been made by this court on the 3d 
day of January, 1898, requiring the said Edward Leeder 
to appear on the morning of the 4th instant and show 
cause why he has not complied with the order of court 
heretofore made in this case, that he, the said Edward 
Leeder, should pay to the said Catherine Leeder, as ali- 
mony, the sum of $500, which said order was made by 
this céurt at the May term of 1888; that in pursuance of 
said order of citation said Edward Leeder did appear on 
the morning of the 5th instant and did then and there 
inform the court that he would have $100 to pay to the 
plaintiff Catherine Leeder by 10 o’clock on the morning 
of the 6th instant, and that upon the strength of such 
promise on the part of Edward Leeder he was allowed to 
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depart with the distinct admonition on the part of the 
court that he be present with the said $100 by 10 o’clock 
on the 6th instant; said Edward Leeder has utterly and 
wholly refused and negelected to pay into court, or to 
the said Catherine Leeder, the said sum of $100 as he 
agreed to do, asa condition on which he was permitted to 
depart, as above stated, on the 5th day of January, 1898. 
It is therefore ordered that an attachment do issue 
against the said Edward Leeder and that he be brought 
into court to answer as for contempt in not complying 
with the order of the court. 

“Omaha, January 6, 1898. 

“By the court: CUNNINGHAM R. Scorr, Judge.” 


The defendant appeared and filed an answer setting up 
that he is without means or money with which to pay said 
alimony; that he hes no personal property save and ex- 
cept his wearing apparel and household furniture, worth 
not to exceed $300; that he is a married man and the 
head of a family, and has neither town lots, lands, nor 
houses within this state. On January 7, 1898, the follow- 
ing order was entered by the court below adjudging Ed- 
ward Leeder to be guilty of contempt: 


“THE STATE OF real 
Vv. Order of Commitment. 
EDWARD LEEDER. ; 

“The defendant having been cited on the 3d inst. to 
appear before this court on the 5th instant to show cause 
why he has not complied with the order of this court in 
the case of Catherine Leeder v. Edward Leeder at the 
May term of this court, 1888, to pay the said Catherine 
Leeder the sum of $500 alimony, and showing no good 
reason therefor, and agreeing then in open court to bring 
into court on the morning of the 6th day of January, 1898, 
$100 of said alimony for the use of the said Catherine 
Leeder, as ordered by the court, which he has wholly 
failed to do, the defendant is adjudged to be guilty of con- 
tempt of court and its orders in that regard, and the judg- 
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ment of the court is that the defendant pay a fine of $200 
and the costs of the action, and that he stand committed 
to the jail of the county until such fine and costs are paid. 
Defendant excepts. 

“Omaha, Neb., Jan. 7, 1898. 

“By the court: CUNNINGHAM R. Scort, Judge.” 


The defendant insists that the court below acted ille 
gally and exceeded its jurisdiction in rendering the fore- 
going judgment and sentence, which position we are all 
persuaded is entirely sound. In this state a decree for 
permanent alimony is enforceable like judgments at law, 
and in the absence of fraud a party cannot be imprisoned 
as for contempt for failure to pay permanent alimony. 
Section 20 of our Bill of Rights declares: “No person shall 
be imprisoned for debt in any civil action on mesne or 
final process unless in case of fraud.” Manifestly a de 
cree for permanent alimony is a debt within the meaning 
of the above provision of the constitution. (Constitution, 
art. 1, sec. 20.) The power and jurisdiction of a court to 
enforce the collection of decrees and orders of permanent 
alimony by arrest were passed upon in Segear v. Segear, 23 
Neb. 306. The court, after quoting section 4a, chapter 
25, Compiled Statutes, title “Divorce and Alimony,” ob- 
served: “The provisions of this section establish the char- 
acter of an order for the payment of alimony with that of 
a judgment at law, and limits the enforcement and collec- 
tion to the same means. It is not in the nature of tort, 
and in the absence of fraud, by the defendant, he could 
not be subjected to a more summary method of collection 
than that of levy and sale of property as upon executions 
atlaw. The commitment, therefore, for contempt, under 
the provisions of title 20, section 669, of the Civil Code, to 
enforce the judgment for alimony, was not a lawful rem- 
edy, nor was the non-payment of the judgment, by the de- 
fendant, that ‘willful disobedience of, or resistance will- 
fully offered to, the lawful process or order of the court,’ 
contemplated by the statute. All proceedings therein, 
enforced by the district court against the defendant, are 
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voidable, and will be set aside.” The case from which 
the above excerpt was taken was cited with approval in 
Nygren v. Nygren, 42 Neb. 408. No fraud is imputed to 
the defendant. It is true the order of commitment re- 
cites that he agreed to bring into court, by a specified 
time, to apply on the decree for alimony, the sum of $100, 
and that he failed to keep his promise in that regard; but. 
this constituted neither an actual nor constructive con- 
tempt of court. The.defendant could no more be ad- 
judged guilty of contempt, and fined and imprisoned for 
failing to pay the $100, than he could be punished as for 
contempt for a refusal to pay his grocery bill, or to pay an 
ordinary judgment. The proceedings under review were 
without jurisdiction and void, and the order and sentence 
are reversed and the proceedings dismissed. 


REVERSED AND DISMISSED. 


CHicaco, Rock IsuanD & Pactric RaAmway COMPANY 
v. Mary Srurgy. 


Fitrep May 19, 1898. No. 8089. 


1. Instructions: REPETITIONS: Review. A repetition of a proposition 
of law in the instructions is not reversible error, unless it appears ° 
that it operated to the prejudice of the unsuccessful party. 


2. Railroad Companies: EMINENT DOMAIN: DAMAGES. Where a rail- 
road is built in an alley, the owner of the lot abutting thereon 
is entitled to recover from the railroad company the depreciation 
in the value of the lot resulting from such construction of the 
railroad. 


3. Trial: WirNnESsEs: STRIKING OUT ANSWER. Where the answer of a 
witness is not responsive to the question propounded, the proper 
practice is to move the court to have such answer eliminated 
from the record. 


4, Railroads: DAMAGES To REALTY. The true measure of damages 
to real estate occasioned by the construction of a railroad con- 
tiguous or adjacent thereto is the difference in the value of the 
property immediately before and immediately after the im- 
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provement, unaffected by any increase or depreciation of prop- 
erty values generally in the same vicinity. 

. In estimating the value of real estate, its rental 
value may be taken into consideration. 


: : RULINGS ON EvIDENCE. Certain rulings of the trial 
court on the admission of evidence examined and approved. 


Error from the district court of Lancaster county. 
Tried below before TiBBETs, J. Affirmed. 


L. W. Billingsley and R. J. Greene, for plaintiff in error. 
Boehmer & Rummons, contra. 


NORVAL, J. 

The plaintiff below, Mary Sturey, is the owner of lot 
40, block 1, Houtz’s Place, in the city of Lincoln, which 
she occupies as a family homestead. In 1893 the de- 
fendant, without her knowledge-or consent, constructed 
its railroad bed and laid its tracks over and across plain- 
tiff’s premises and in the alley adjoining said lot, with- 
out condemning for right of way or making compensation 
for the loss. This suit was instituted to recover the dam- 
ages sustained by reason of the premises, and the defend- 
ant has brought to this court for review the record of the 
judgment entered against it, assigning numerous grounds 
for reversal. 

It is urged that the third paragraph of the charge 
should not have been given, because it was a repetition 
of the doctrine enunciated in the second instruction. A 
reversal cannot be obtained for that reason, since the 
verdict could not have been influenced by the giving of 
the instruction. This court has often asserted that the 
repetition of a proposition of law in the instructions is 
not reversible error where it does not appear that the 
defeated party was prejudiced thereby. (Seebrock v. 
Fedawa, 30 Neb. 424; Carstens r. McDonald, 38 Neb. 858; 
Hill v. State, 42 Neb. 503; Carleton v. State, 43 Neb. 373; 
Gran v. Houston, 45 Neb. 813; Dizon v. State, 46 Neb. 298; 
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City Nat. Bank of Hastings v. Thomas, 46 Neb. 861; Denise 
v. City of Omaha, 49 Neb. 750.) 

The court charged the jury: “The plaintiff, as the 
owner of said lot, has a right to use the thoroughfares, 
streets, and alleys adjacent thereto for the purposes of 
ingress and egress to and from said lot without obstruc- 
tion by railway tracks, and has the right to insist that 
the said adjacent streets and alleys shall be used only 
for public purposes; and if the railway track of the de- 
fendant, laid upon said alley adjacent to the said lot, 
obstructs the free passage to and from the said lot and 
thereby damages the plaintiff, or in any manner specific- 
ally and directly occasions damage to the said property, 
then the defendant would be liable to plaintiff for such 
damage, less special benefits.” It is urged that said 
instruction is erroneous, for the reason it was a repetition 
of another portion of the charge relating to the recovery 
of damages. As the defendant was not injuriously 
affected by the repetition, under the authorities referred 
to above, this objection to the instruction is overruled. 
The same instruction is also assailed on the ground that 
it incorrectly states the law applicable to the case. It 
was not necessary that defendant should have appro- 
priated any portion of plaintiff’s lot. To authorize a re- 
covery it was sufficient that her premises were depre- 
ciated in value by the location and construction of the 
railroad in the alley upon which the lot abuts. This 
principle is recognized by the instruction in question, 
and is sustained by the authorities. (Gottschalk v. Chicago, 
B. d& Q. R. Co., 14 Neb. 550; Burlington & M. R. R. Co. v. 
Reinhackle, 15 Neb. 279; Omaha & R. V. R. Co. v. Rogers, 
16 Neb.117; Hastings & G.I. R. Co. v. Ingalls, 15 Neb. 123; 
Chicago, K. & N. R. Co. v. Hazels, 26 Neb. 364.) 

It is insisted there was prejudicial error committed 
in allowing N. T. Sturey, witness for plaintiff below, to 
testify in answer to question 62 as to the value of the sod 
destroyed by the defendant, for the reason the compe- 
tency of the witness to testify upon that subject had not 
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been shown. This objection is without merit. Counsel 
for defendant must have overlooked the answer to the 
preceding question, which disclosed that Mr. Sturey 
knew the value of the sod destroyed. 

Another assignment is that “a like error was com- 
mitted in allowing witness to testify over defendant’s 
objection as to the value of the cinders, in answer to 
question 72, his competency thereon not appearing.” The 
bill of exceptions discloses that question 72 merely asked 
the witness if he was familiar with the value of the 
cinders, and did not call for a statement of their value. 
The answer was not responsive to the question, it is true, 
but no motion was made to strike the same from the 
record, so that no ruling of the court below is presented, 
in this connection, for review. 

Another argument is that it was reversible error to 
permit the witness N. T. Sturey to testify as to the value 
of the plaintifi’s lot, for the reason the proper time for 
ascertaining such value was not fixed. The true meas- 
ure of damages in cases like the one before the court 
is the difference in value of the property immediately 
before and immediately after the construction of the 
railroad, unaffected by any increase or depreciation of 
property values generally in the vicinity. (Omaha Belt 
R. Co. v. McDermott, 25 Neb. 714; Blakeley v. Chicago, K. 
& N. R. Co., 25 Neb. 207; City of Omaha v. Hansen, 36 Neb. 
135.) To establish that there has been no infraction of 
the foregoing rule it is only necessary to state the de- 
fendant’s road was constructed in the alley May 25, 1893, 
and quote from the testimony of Mr. Sturey the follow- 
ing: 

Q. Now I will get you to state whether you know the 
value of the property on or about the 25th day of May, 
1893. : 

A. Yes, sir. 

Q. You may state what the value was. 

A. The value was about $2,500. 

Q. Now you may state whether you know the value of 
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this property after the Rock Island track was laid in the 
alley adjoining it. 

A. Yes, sir. 

Q. You may state what that value is. 

A. $1,000. 

Objection is made to the decision of the court below 
permitting plaintiff to prove the rental value of her 
premises after the railroad was constructed. This ruling 
is sanctioned by Fremont, H. & M. V. R.-Co. v. Bates, 40 
Neb. 381; City of Omaha v. Hansen, 86 Neb. 135. 

We have examined and considered the other rulings 
of the court made on the introduction of testimony, and 
discover no reversible error. The judgment is accord- 
ingly , 

AFFIRMED. 


PERKINS Country v. J. E. MILuer ET AL. 
FILED May 19,1898. No. 8062. 
1. Official Bonds: Form. The official bond of a county clerk is not 


void by reason of its being, in form, joint, instead of joint and 
several as required by statute. 


: TrerRM oF OrricE. The official bond of a county 
officer is not void because it does not specify or designate the 
term for which the principal obligee was elected or appointed. 


3. Amendment of Pleadings. Amendments to pleadings should al- 
ways be permitted when in furtherance of justice, and the rul- 
ings of the trial court in that regard will be reversed when the 
record presents a clear abuse of discretion. 


4, Action on Joint Contract: Parties. In an action upun a joint con- 
tract, all who are jointly liable should be joined as defendants, 
and if service of summons cannot be had upon all, the action 
may proceed against those served. 


Error from the district court of Perkins county. 
Tried below before NEVILLE, J. Reversed. 


Parsons & Logan, for plaintiff in error. 


G. M. Lambertson, contra, 
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NORVAL, J. 


This action was instituted in the court below against 
the principal and sureties upon the official bond of John 
E. Miller, as county clerk of Perkins county, to recover 
certain moneys alleged to be due the courty from Miller 
by reason of breaches of the conditions of said bond. A 
general demurrer to the amended petition was sustained 
by the trial court, and the cause was disnrissed. The 
county has prosecuted this error proceeding. 

The amended petition alleged, substantially, that at 
the general election held in Perkins county in November, 
1888, the defendant J. KE. Miller was duly elected to the 
office of clerk of said county for the term of one year from 
January 2, 1889; that on December 26, 1888, said Miller, 
with his co-defendants, executed and delivered to the 
county the bond upon which this suit is brought; that 
on January 2, 1889, said obligation was duly approved 
by the county board, and said Miller thereupon, on said 
date, entered upon the discharge of the duties of his 
office, and had and held said office until January, 1890. 
The amended petition, with great particularity, sets 
forth numerous breaches of the conditions of said bond 
by the defendant Miller while so exercising the duties of 
said office, which averments it is unnecessary here to 
summarize or reproduce. The following is a copy of the 
obligation in question, omitting the official oath and the 
indorsements of filing and approval: 

“Know all men by these presents, that we, J. E. Miller, 
J. W. Henry, Frank L. Pearson, James W. Henderson, 
John M. Hicks, P. R. Johnson, J. A. Phillips, are held 
and firmly bound unto the county of Perkins and state 
of Nebraska in the penal sum of five thousand ($5,000) 
dollars, for the payment of which we bind ourselves, our 
heirs, executors and administrators. 

“The condition of the above obligation is that whereas 
the above bound J. E. Miller has been elected county 
elerk in and for Perkins county, Nebraska; 
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“Now, if the said J. E. Miller shall render a true ac- 
count of the office and of the doings therein to the proper 
authority, when required thereby or by Jaw, and shall 
promptly pay over to the person or officers entitled 
thereto all moneys which may come into his hands by 
virtue of his said office, and shall faithfully account for 
all balances of money remaining in his hands at the 
termination of his office, and shall hereafter exercise 
all reasonable diligence and care in the preservation 
and lawful disposure of all money, books, papers, and 
sureties, or other property appertaining to his said office, 
and deliver them to his successor or to any person au- 
thorized to receive the same; if he shall faithfully and im- 
partially, without fear, favor, fraud, or oppression, dis- 
charge all other duties now or hereafter required of his 
office by law, then this bond to be void; otherwise in full 
force. 

“Signed this 26th day of December, A. D. 1888. 

“J. E. MILLER. 

“J. W. HENRY. 

“FRANK L. PEARSON. 
“JAMES W. HENDERSON. 
“JouHn M. Hicks, 

“P. R. JOHNSON. 

“J. A. PHILLIPS.” 


A recovery was resisted on the ground that the bond 
is not joint and several in form. By section 3, chapter 
10, Compiled Statutes, it is provided: “All official bonds 
of county, township, school district, and precinct officers 
must be in form joint and several, and made payable to 
the county in which the officer giving the same shall be 
elected or appointed, in such penalty and with such con- 
ditions as required by this act, or the law creating or 
regulating the duties of the office”’ Thus it will be 
observed that the statute expressly declares that the 
official bond required to be entered into by all county 
officers should be in form joint and several. The recital 
in the bond before us, “we bind ourselves, our heirs, ex- 
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ecutors, and administrators,” does not constitute words 
of severalty, and the obligation of the promisors therein 
was joint, and not joint and several. (Wood v. Fisk, 68 
N. Y. 245; Chard v. Hamilion, 56 Hun [N. Y.] 259; Pecker 
v. Julius, 2 Browne [Pa.] 38.) The bond, therefore, which 
is the foundation of this action, being manifestly a joint 
obligation on its face, does not comply with the positive 
requirements of the provisions of the statute already 
quoted. But it does not follow from this fact that the 
obligation is invalid, and no recovery can be had thereon. 
The bond was, at least, good as a common-law obliga- 
tion.. The undertaking is binding as a statutory bond, 
notwithstanding the instrument in form is not joint and 
several, since section 13, chapter 10, Compiled Statutes 
declares: “No official bond shall be rendered void by 
reason of any informality or irregularity in its execu- 
tion or approval.” The making of this bond joint in 
form, instead of joint and several, was a mere irregu- 
larity which did not invalidate the instrument. (Huffman 
v. Koppelkom, 8 Neb. 344; Kopplekom v. Huffman, 12 Neb. 
95; Thomas v. Hinkley, 19 Neb. 324; Riggs v. Miller, 34 
Neb. 666.) The statute requires that the bond of a county 
officer shall be made payable to the county in which the 
officer giving the-same shall be elected or appointed, yet 
in the foregoing cases it has been ruled that the omission 
to name the proper obligee in the bond is a mere irregu- 
larity which does not invalidate the instrument. There 
is no escaping the conclusion that the bond under con- 
sideration is not void for the reason it is in form joint, 
instead of joint and several. The bond of a county treas- 
urer, similar in form, was sustained in County of Valley v. 
Robinson, 32 Neb. 256. 

The validity of the obligation in suit is assailed on 
the ground that it does not recite or state the term of 
office for which the principal was elected. A sufficient 
answer to this contention is that the statute does not 
require the bond of a county officer to set forth the 
official term of the principal obligee. The petition avers 
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the time when Miller was elected county clerk, as well 
as the dates when his official term commenced and ended, 
which averments the demurrer admitted to be true. It 
is very evident that the failure of the bond to designate 
the official term of Miller did not render the obligation 
void. 

The record discloses that the court below refused to 
permit the plaintiff to amend its petition by inserting 
an allegation therein to the effect that all the parties 
intended said bond as a joint and several obligation, as 
required by statute, and that by mistake, ignorance, or 
inadvertence the instrument was drawn in form joint 
only, and that said court declined to allow the prayer 
of the petition to be amended so as to ask for the reforma- 
tion of the bond to conform to the original intention of 
the parties. It was error, and clear abuse of discretion 
of the district court, to refuse to permit plaintiff to 
amend its petition in the matters just indicated. Had 
such amendment been made and the bond been reformed 
in the respects suggested, the obligees would have been 
jointly and severally liable. With this bond in its pres- 
ent form, the principal and sureties therein are jointly, 
and not severally, liable, and all of them must be joined 
in an action thereon. This suit was against all the 
obligees, yet as to one of the defendants the summons 
was returned not found, and he did not enter his appear- 
ance. Section 84 of the Code of Civil Procedure governs, 
which reads as follows: “Where the action is against 
two or more defendants, and one or more shall have 
been served, but not all of them, the plaintiff may pro- 
ceed as follows: Iirst—If the action be against defend- 
ants jointly indebted upon contract, he may proceed 
against the defendant served, unless the court otherwise 
direct.” Under the foregoing provision the action could 
proceed to judgment against those served. (Beeler v. 
First Nat. Bank, 34 Neb. 348.) The judgment is reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 
14 
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Home Fire INSURANCE COMPANY V. WILBER S. WEED. 
FILtEp May 19,1898. No. 8342. 


1. Review Without Bill of Exceptions. When a bill of exceptions has 
been quashed, no question will be considered a determination of 
which necessarily involves an examination of the evidence ad- 
duced in the trial court. 


: InsTructTions.. In the absence of a bill of exceptions, in- 
structions to the jury will be presumed to be free from error, 
unless they contain statements of the law which could not be 
correct in any possible case made by the proofs under the issues 
tendered by the pleadings. 


3. Insurance: VALUE or PRrorpERTY. Where there has been a total 
loss by fire of insured realty, a clause in the policy limiting the 
amount of recovery to a sum less than the amount written in the 
contract of insurance is invalid and will not be enforced. 


: JUDGMENT FOR Loss: ATToRNEYS’ FEES. Under the pro- 
visions of section 45, chapter 43, Compiled Statutes, plaintiff is 
entitled to the allowance of a reasonable attorney’s fee on the 
rendition of a judgment on a policy of insurance on realty, to be 
taxed as part of the costs; and the court has jurisdiction to allow 

, Such fee at the time the ruling is made upon the defendant’s 
motion for a new trial, although such motion is not passed upon 
at the term during which the verdict and judgment were entered. 


Error from the district court of Lancaster county. 
Tried below before Hau, J. Affirmed. 


Greene & Breckenridge and Byron G. Burbank, for plain- 
tiff in error. 


‘Stewart & Munger, contra. ae 


Norval, J. 


This suit is upon a policy of insurance issued by the 
Home Fire Insurance Company of Omaha on May 27, 
1893, to one Denton, upon his dwelling-house, insuring 
against loss or damage by fire to the amount of $800 for 
one year from the date of the policy. On July 19, 1893, 
the insured building was burned, and subsequently Den- 
ton, for a valuable consideration, assigned tre policy and 
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his rights thereunder to Wilber 8S. Weed, who instituted 
this action to recover the entire amount of the policy, al- 
leging that the loss was total. The answer admitted the 
issuance of the policy; that the insured building was 
partially damaged by fire; denied the other averments of 
the petition, and pleaded the violation by the assured of 
the following conditions of the policy: “This entire pol- 
icy, unless otherwise provided by an agreement indorsed 
hereon or added hereto, shall be void if the assured now 
has or shall hereafter make or procure any other contract 
of insurance, whether valid or not, on the property cov- 
ered in whole or in part by this policy, * * * or if 
the property now is or shall become during the term of 
this policy incumbered by mortgage or otherwise.” The 
answer alleged that said quoted provisions were violated 
by the existence, at the time of the issuance of the policy. 
of a mortgage on the premises in the sum of $600, and 
that at the time of the fire there was other and additional] 
insurance upon the property in the sum of $600, in the’ 
name and for the benefit of said Denton, in the 
United States lire Insurance Company, of New York. 
It was also pleaded that defendant had no notice or 
knowledge of the existence of either said incumbrance or 
the additional insurance until after the fire. The reply 
admitted the incumbrance, pleaded knowledge thereof 
of the defendant at the time of executing and delivering 
the policy in suit, and denied each and every other allega- 
tion in the answer. A trial was had in the court below, 
which resulted in a verdict for the plaintiff for the full 
amount of the policy with interest, and the defendant 
has prosecuted error from the judgment entered thereon. 

The first argument is that the trial court erred in giv- 
ing the following instruction: “Your attention is next 
directed to the evidence before you touching the matter 
of the collection of the insurance money under the policy 
taken out on said insured premises by Stevens, Love & 
Cochran for the benefit of the mortgagee, the Continental 
Building & Loan Association, in the name of the said 
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J. Q. Denton, but so taken out without the knowledge or 
consent of said Denton. In this connection you are in- 
structed that if, after the fire and after the said Denton 
became aware of the existence of said insurance in favor 
of said mortgagee, the said Denton did any act which 
recognized the insurance contract made between the 
United States Insurance Company and Stevens, Love & 
Cochran in his name for the benefit of said loan associa- 
tion, mortgagee, as a binding and legal obligation on the 
part of said United States Insurance Company, then such 
act would in law amount to a ratification of the taking 
out of said insurance policy, and would render said Den- 
ton subject to the same disability under, and forfeiture of, 
the policy of the defendant sued on in this action, as 
though he himself had taken out said insurance for the 
benefit of said loan association without the knowledge oi 
consent of the defendant herein. If you so find the fact 
to be that by any act of his done the said Denton ratified 
the taking out of said additional insurance in the name 
of himself and for the benefit of said loan association, 
then you are instructed that such act was in violation 
of the binding and valid condition of the policy sued on 
in this case, and such additional insurance would, under 
such circumstances, render the policy of defendant void- 
able, at its option, and would prevent recovery by plain- 
tiff in this suit. Upon the other hand, if you find from 
the evidence the fact to be that after discovery of said 
additional insurance the said Denton did nothing in re- 
spect thereto to recognize said additional insurance as 
binding and valid as between himself and the insurance 
company issuing said additional insurance, then you are 
instructed that the acts of Stevens, Love & Cochran in 
collecting the money upon said additional insurance 
policy, and the acts of said building and loan association 
in giving said Denton credit, for the amount collected, 
upon the debt owed by him to it, would not in law be 
binding upon him and could not in law constitute a de- 
fense in behalf of the defendant in this suit.” 
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The vice imputed to the foregoing instruction, if we 
have not failed to comprehend the argument of counsel 
for defendant below, is that it omitted to direct the jury 
as to the effect of the failure of Denton to repudiate and 
disaffirm the policy of insurance issued in his name by 
the United States Fire Insurance Company, at the in- 
stance of Stevens, Love & Cochran, for the benefit of the 
mortgagee. <A short answer to this is that it is not 
shown the defendant below was in any manner preju- 
- diced by the failure to so instruct the jury, inasmuch as 
the bill of exceptions filed herein has been quashed. In 
Willis v. State, 27 Neb. 98, it was decided that where a 
cause is presented to this court upon transcript alone, 
without bill of exceptions, the instructions will be pre- 
sumed to be faultless, unless they contain statements 
of the law which could not be correct in any possible case 
made by the proofs under the issues presented by the 
pleadings. The same doctrine has frequently been held 
and applied. (Romberg v. Hediger, 47 Neb. 203; Oltmanns 
v. Findlay, 47 Neb. 289; Union P. RB. Co. v. Kinney, 47 Neb. 
393.) The rule is that when a bill of exceptions has beeu 
quashed, no question will be considered, a determination 
of which necessarily involves an examination of the evi- 
dence adduced in the trial court. (Sweeney v- Ramge, 46 
Neb. 919; Reed v. Rice, 48 Neb. 586; MeKenna v. Dietrich, 
48 Neb. 483; Wood v. Gerhold, 47 Neb. 397.) Without a 
bill of exceptions we are unable to determine whether or 
not the instruction criticised was erroneous and preju- 
dicial to the rights of the defendant. It may be that 
the testimony showed beyond dispute—and such testi- 
mony would have been permissible under the pleadings— 
that plaintiff’s assignor, Denton, when he learned of the 
existence of the policy issued by the United States Fire 
Insurance Company, immediately refused to ratify the 
contract of insurance, but repudiated and disaffirmed 
the same. Had such a state of facts existed, manifestly 
no prejudice could have been possible to the defendant 
by the giving of the instruction already quoted. 
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It is insisted that the defendant was entitled to re- 
cover upon this policy only the sum of $282 and interest, 
for the alleged reason that $518 had been collected from 
the United States Insurance Company on account of the 
same loss by the mortgagee and applied upon the loan 
madé to Denton. No question of the payment of said 
sum of $518 is raised by the answer. Moreover, without 
a, bill of exceptions, we are unable to ascertain whether 
said sum was in fact paid, and if so, whether Denton or 
the plaintiff consented to or acquiesced therein. 

The next argument advanced by the defendant is that 
it is liable only for its proportion of the loss incurred, or 
the sum of $457.14, by reason of the issuance of the policy 
on the premises by the United States Fire Insurance 
Company, and the following condition contained in the_ 
policy in suit: “In case of any other insurance upon the 
property herein described, wliether made prior, concur- 
rent, or subsequent to the date of this policy (whether 
valid or invalid, or whether upon the same insurable in- 
terest or not), the assured shall be entitled to recover of 
this company no greater proportion of the loss sustained 
than the sum hereby insured bears to the whole amount 
insured thereon, whether such insurance be by specific 
or by general or by floating policies, and if any such 
other policy contain an average or co-insurance clause or 
condition this company’s liability herein shall be limited 
thereby the same and to the same extent as though such 
clause or condition was contained therein.” This stipu- 
lation cannot be invoked herein, since the petition in the 
court below alleges a total loss of the building by fire, 
and in the absence of a bill of exceptions this court must 
presume that this averment is supported by the evidence. 
Section 43, chapter 43, Compiled Statutes, declares: 
“Whenever any policy of insurance shall be written to 
insure any real property in this state against loss by 
fire, tornado, or lightning, and the property insured shall 
be wholly destroyed, without criminal fault, * * * 
such policy shall be taken conclusively to be the true 
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value of the property insured, and the true amount of loss 
and measure of damages.” ‘This provision has been con- 
strued by this court more than once, and the uniform 
holdings have been that where there has been a total 
loss by fire of insured realty, a clause in the policy limit- 
ing the amount of recovery to a sum less than the amount 
written in the contract of insurance is invalid and will 
not be enforced. (Home Fire Ins. Co. v. Bean, 42 Neb. 537; 
Insurance Co. of North America v. Bachler, 44 Neb. 549.) 
Where several concurrent policies of insurance upon 
real property have been written with the consent of 
the respective companies, and the property insured is 
wholly destroyed by fire, each company is liable for the 
full amount of its policy. (Oskosh Gas Iaght Co. v. Ger- 
mania Fire Ins. Co., 71 Wis. 454; Havens v. Germania Fire 
"Ins. Co., 27 S. W. Rep. [Mo.] 718; Insurance Co. v. Leslie, 
47 O. St. 409.) The clause embraced in the policy in suit, 
being inconsistent with the statute quoted above, the 
former must yield to the latter. The case of German- 
American Ins. Co. v. Heiduk, 30 Neb. 288, is not in conflict 
with the conclusion reached herein, since that was a suit 
on a policy of insurance issued prior to the passage of 
section 43 quoted above. 

It is finally insisted that the court erred in allowing 
plaintiff below an attorney’s fee, because the same was 
not awarded as costs at the time the judgment was en- 
tered on the verdict of the jury, but at a subsequent term 
of court. Under section 45, chapter 43, Compiled Stat- 
utes, it is made the duty of the court on rendering judg- 
ment against an insurance company on a policy of insur- 
ance on realty to allow plaintiff a reasonable attorney’s 
fee, to be taxed as part of the costs. (Hanover Fire Ins. 
Co. v. Gustin, 40 Neb. 823.) The attorney’s fee in this case 
was allowed and taxed at the time the motion for a new 
trial was overruled, although at a subsequent term of 
the court to that during which the judgment was ren- 
dered on the verdict, which was a substantial compliance 
with the requirements of the statute, The trial court 
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retained jurisdiction over the cause until disposition was 
made of the motion for a new trial. The judgment 
below is 

AFFIRMED. 


+t 


H. J. TWINTING, APPELLEE, V. J. B. FINLAY, TRUSTEE, 
BY AL., APPELLANTS. 


Fitep May 19, 1898. No. 8063. 


1. Payment of Taxes: Evipence. Evidence held insufficient to estab- 
lish the defense of payment. 


2. Taxes: OATH o¥ ASSESSOR. The failure of an assessor to attach his 
oath to, and return the same with, the assessment roll are irregu- 
larities merely which do not affect the validity of the tax. 


APPEAL from the district court of Douglas county. 
‘Heard below before AMBROSE, J. Affirmed. 


John T. Cathers, for appellants. 


William A. Saunders and Saunders, Macfarland & Dickey, 
contra. 


NorVAL, J. 


This was an action to foreclose a tax deed, and from a 
decree in favor of the plaintiff the defendants have prose- 
cuted an appeal. 

It is insisted that the defendants had paid the taxes 
to the county treasurer, for which the real estate was 
sold, prior to the date of such sale. A careful perusal and 
consideration of the evidence adduced on the trial con- 
vinces us that the defendants paid no portion of the taxes 
included in the decree. 

It is finally argued that the taxes are invalid because 
the assessor failed to attach his oath to the assessment 
' roll for the year 1890. At the time of the trial in the 
court below it does appear that no oath of the assessor 
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was attached to the assessment book, nor was such oath 
to be found in the office of the county clerk of Douglas 
county. Itis not alleged in the answer, nor was it proven 
upon the trial, that the assessor did not make oath to 
his return at the time he deposited the same with the 
county clerk. The mere failure to attach the assessor’s 
oath to the assessment roll did not invalidate the tax 
based upon such assessment. The omission was an ir- 
regularity merely. (Wood v. Helmer, 10 Neb. 65; South 
Platte Land Co. v. City of Crete, 11 Neb. 344; Hallo v. Hel- 
mer, 12 Neb. 87; McClure v. Warner, 16 Neb. 447; Merriam 
v. Dovey, 25 Neb. 618; Roads v. Estabrook, 35 Neb. 297; 
Johnson v. Finley, 54 Neb. 733.) These cases are decisive 
of the question. The decree is right, and is 


AFFIRMED. 


WILLIAM TAYLOR ET AL., APPELLEES, V. FRANK DAVEY, 
COUNTY TREASURER OF DAKOTA COUNTY, ET AL., 
APPELLANTS. 


Fiep May 19,1898. No. 8074. 


1. County Board: ALLOWANCE oF CLAIMS: CONCLUSIVENESS. An order 
of a county board allowing or rejecting claims against the 
county has the force and effect of a judgment, and is conclusive 
unless vacated or reversed on appeal. 


: APPEAL BY TAXPAYER. A taxpayer may prosecute 


2. H 
an appeal to the district court from the decision of a county 
board in the allowance of claims. 

3. ig : WARRANT: INJUNCTION: PARTIES. A court of equity 


will not, at the suit of a private individual, enjoin the payment 
of a warrant issued upon a claim duly audited by the county 
board, the remedy being complete at law, by appeal from the 
order allowing the claim. : 

4, Injunction Against County Board. Ackerman v. Thummel, 40 Neb. 
95, distinguished. 


APPEAL from the district court of Dakota county. 
Heard below before Nornis, J. Reversed. 


ae oad 
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Jay & Welty, for appellants. 


W. P. Warner and KR. HE. Evans, contra. 


NORVAL, J.. 


In November, 1892, one Simon Fritzon presented a 
claim to the county board of Dakota county for the sum 
of $1,100, the balance alleged to be due him for making 
an examination of the books and accounts of the treas- 
urer of said county. On December 1, following, the 
county board audited and allowed said claim, and a war- 
rant for said amount was drawn upon the county gen- 
eral fund in favor of said Fritzon, and the same was 
registered for payment by the treasurer. Afterwards, 
on February 1, 1894, this suit was instituted by two 
electors and taxpayers of the county to enjoin the pay- 
ment of said warrant by the county treasurer. The 
owner of the warrant intervened, and upon the final 
hearing the district court entered a decree perpetually 
enjoining the payment of the warrant. The defendant 
and intervener have brought the record to this court for 
review. 

Plaintiffs sought to enjoin the payment of the warrant 
in question for the following reasons: (1) That the con- 
tract made by said county with Fritzon, which is the 
basis for said warrant, was illegal; (2) that said contract 
was not executed; (3) that said claim was not included 
in the estimates of expenses made by the county board; 
(4) there was no money on hand, or levy of taxes made, 
against which said warrant could be drawn. 

A county board has exclusive original jurisdiction to 
examine and pass upon claims against the county prop- 
erly cognizable for audit and allowance, and the action 
of such board in allowing and rejecting claims has the 
force and effect of a judgment, and is conclusive unless 
vacated or reversed by means of appropriate appellate 
proceeding. This is the settled doctrine of this court. 
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(Heald v. Polk County, 46 Neb. 28; State v. Merrell, 43 Neb. 
575; State v. Churchill, 37 Neb. 702; Ragoss v. Cuming 
County, 46 Neb. 36, 36 Neb. 375; Sioux County v. Jameson, 
43 Neb. 265.) The grounds above stated upon which 
relief is demanded, or the most of them, would have 
afforded good and valid reasons for the rejection by the 
county board of the said claim of Fritzon, had the objec- 
tions been seasonably presented. But the board had juris- 
diction to audit and pass upon this claim, and it having 
acted in the premises, allowed the demand, and drawn 
a warrant for its payment, the decision is conclusive upon 
the county and the taxpayers thereof, since no appeal 
was prosecuted by any one from the action of the board. 

A court of equity will not, at the suit of a private in- 
dividual, enjoin the payment of a county warrant where 
a complete and adequate remedy is afforded by law. 
Section 38, article 1, chapter 18, Compiled Statutes, au- 
thorizes any taxpayer to appeal to the district court 
from the allowance of any claim against the county. 
Thus these plaintiffs under this statute had a complete © 
remedy at law, which they failed to pursue. Relief can- 
not be had by injunction. 

Ackerman v. Thummel, 40 Neb. 95, is readily distineuish- 
able from the case at bar. That was an action to enjoin 
the issuance and payment of a warrant on the county 
treasurer for damages sustained by a land owner in the 
establishing of a public road. The action was main- 
tained because the statute did not authorize a taxpayer 
to appeal in such a case. There his only adequate remedy 
was by injunction. In this case a plain and sufficient 
remedy existed at law, and a court of equity, for that 
reason, will not interfere. The decree is reversed and 
the action dismissed, 

REVERSED AND DISMISSED, 


156 NEBRASKA REPORTS. [VoL. 55 


Hayden v. Frederickson, 


WILLIAM HAYDEN BT AL. V. NICHOLAS I'REDERICKSON. 
Fitep May 19,1898. No. 8094. 


1. Sale: DescripTION oF PRopERTY: EVIDENCE. In an action on a 
contract for the sale of “all patterns that are staple and down 
to date,” where no criterion was fixed by which to determine 
what patterns came within that description, it was error for the 
trial court to exclude evidence of competent witnesses regarding 
the standard usually adopted by the trade in selecting and pur- 
chasing such patterns. 


: QUESTION For Jury. Evidence received with- 
out objection, examined and held sufficient to require a submis- 
sion of the case to the jury. 


ERROR from the district court of Douglas county. 
Tried below before BLam, J. Reversed. 


C.J. Smyth and T. J. Mahoney, for plaintiffs in error. 


é 


George W. Cooper, contra. 


SULLIVAN, J. 


By this proceeding in error Hayden Bros. seek to re- 
verse a judgment rendered against them by the district 
court of Douglas county in an action based on the fol- 
lowing contract: 


“This is to bear witness that Nicholas Frederickson 
has this day sold and delivered to Hayden Bros. a stock 
of linens, flannels, domestics, blankets, quilts, and all 
patterns that are staple and down to date, and every- 
thing belonging to the linen and domestic department 
of the Bell Department Store, of Omaha, Nebraska. It 
is hereby agreed and understood that said Hayden Bros. 
pay to said Nicholas Frederickson therefor cash at the 
completion of the inventory, at the rate of ninety (90) 
per cent of the original contract price of said goods, with- 
out discount. And it is further agreed that said Hayden 
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Bros. pay to Nicholas Frederickson the sum of $250 to 
bind the bargain at the signing of this agreement. 
“Witness our hands this 16th day of September, 1893. 
“NICHOLAS I*REDERICKSON. 
“HAYDEN Bros.” 


The verdict in favor of the plaintiff was returned in 
response to a peremptory direction of the trial court. 
The controversy results from the refusal of the defend- 
ants to accept and pay for the patterns mentioned in the 
contract. This refusal they attempted to justify at the 
trial on the ground that the patterns were not “staple 
and down to date.” In making the invoice and ascer- 
taining the patterns that answered the requirements of 
the contract the plaintiff used an album issued for the 
then current year by the manufacturer of the patterns. 
The contention now is that this album was the exclusive 
criterion by which to determine whether the patterns 
were “staple and down to date.” The trial judge, it is 
quite evident, took this view of the matter, for he ex- 
cluded the testimony of competent witnesses offered by 
the defendants for the purpose of showing that the pat- 
terns were not staple on account of the condition of the 
sealed envelopes in which they were contained and in 
which they would be kept until sold in the usual course 
of the retail trade. He also excluded evidence tending 
to prove that patterns are bought and sold exclusively 
upon the conditions of, and representations on, the envel- 
opes in which they are inclosed, and that patterns con- 
tained in soiled, torn, or shop-worn envelopes are not con- 
sidered, in that line of business, as salable and up to 
date. ‘The refusal to receive and submit the proffered 
evidence to the jury was error, for which the judgment 
of the district court must be reversed. When the con- 
tract in question was made the defendants did not agree 
to accept the “Album of Fashions of the Universal Fash- 
ion Company” as an infallible standard by which to de- 
termine what patterns were staple and up to date; and 
there is no evidence whatever in the record to warrant. 
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the assumption that it was accepted and recognized as 
such standard among merchants dealing in articles of 
this kind. On the contrary, it is shown that the fash- 
ions are constantly changing and that staple and un- 
staple patterns may be. found on the same page of any 
fashion book. In the absence of any law, agreement, or 
binding usage among merchants, fixing an exclusive test 
by which to determine the question in dispute, the evi- 
dence of witnesses qualified by experience to speak on 
the subject is competent and should be received. 

The court also erred in refusing to submit the case to 
the jury on the evidence admitted without objection. 
The testimony of Mr. Johnson, a witness for the defend- 
ants, was to the effect that he saw and examined the 
patterns; that they were all old styles and were neither 
merchantable nor up to date, some of them having hoop- 
skirts and bustles. He.also stated that Frederickson 
admitted to him that they had been purchased more than 
two years before the sale to Hayden Bros. This was 
clearly sufficient to raise an issue of fact for the decision 
of the jury, but it is probable the court considered it 
incompetent, as it was of the same character as the evi- 
dence excluded. lor these errors the judgment of the 
district court is reversed and the cause remanded for 
further proceedings. 

REVERSED. 


LINCOLN MortcaGe & Trust COMPANY ET AL., APPEL- 
LEES, V. JANE G. HUTCHINS, IMPLEADED WITH Bap- 
GER LUMBER COMPANY ET AL., APPELLANT. 


FILED May 19, 1898. No. 8128, 


1. Pleading: Cory or INSTRUMENT. By section 129 of the Code of Civil 
Procedure any instrument for the unconditional payment of 
money only may be attached to and made part of a pleading 
founded thereon. 


2. : FORECLOSURE OF MorTGAGE. An action to foreclose a mort- 
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gage is not based on an instrument for the unconditional pay- 
ment of money only. 


: Copy oF INSTRUMENT. In an action of foreclosure 

_copies of instruments evidencing and securing the debt cannot 
properly be made a part of a pleading by annexation and aver- 
ment. 


: . But such copies, under appropriate aver- 
ment, may become, and will be considered, part of a pleading to 
which they are attached unless stricken out on motion. 


5. : STRIKING OUT Matrer: REviEw. The refusal of a court to 
strike redundant and irrelevant matter from a pleading is not 
reversible error unless it affirmatively appears that the rights 


of the moving party are prejudiced thereby. 


APPEAL from the district court of Lancaster county. 
Heard below before Hauu, J. Affirmed. 


A. B. Coffroth, for appellant. . 
S. L. Geisthardt, contra. 


SULLIVAN, J. 


This was an action in the district court of Lancaster 
county to foreclose a real estate mortgage. The first 
paragraph of the petition is as follows: “That hereto- 
fore, to-wit, on December 18, 1889, the defendants Jane 
G. Hutchins and Charles H. Hutchins executed and de- 
livered to the Clark & Leonard Investment Company a 
promissory note, with coupons annexed, a copy whereof, 
with the unpaid coupons, is hereto annexed and made 
a part hereof and marked ‘Exhibit A.’” The Badger 
Lumber Company, being a party defendant, filed a mo- 
tion to strike from the paragraph of the petition above 
quoted the words “and made a part hereof” for the al- 
leged reason that the same were redundant and irrele- 
vant. The motion was overruled, and a final decree 
having been rendered in the case the appellant brings 
the record here for review. 

The correctness of the ruling on the motion to strike 
is the only question presented for decision. The motion, 
it will be observed, did not assail the plaintiffs’ right to 
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attach the copies to the petition, but was directed only 
against the attempt to make them a substantive part of 
the pleading. By section 129 of the Code of Civil Pro- 
cedure, any instrument for the unconditional payment 
of money only may be attached to and made a part of a 
pleading founded thereon. But this action does not fall 
within the provisions of that section. It is not founded 
on an instrument for the unconditional payment of 
money only. Its purpose is to ascertain the amount of 
the plaintiffs’ claim and appropriate the land described 
in the mortgage to its payment. In an action of fore- 
closure there is no authority in the statute for making 
attached copies part of the petition or answer, and a 
party cannot properly make out his case by reference to 
such copies. The essential facts upon which the right of 
recovery depends should be stated in the pleading. (Post 
v. Garrow, 18 Neb. 682.) Still, it has been held in this 
state, contrary to the great weight of authority else- 
where, that attached copies become a part of the plead- 
ing when they are made so by averment. (Pefley v. Johun- 
son, 30 Neb. 529.) From this it results that the words 
which the defendant sought to have stricken out were 
not, strictly speaking, redundant or irrelevant. The 
motion lacked technical adaptation to the purpose to 
be attained, and there was, therefore, no error in refus- 
ing to sustain it. 

But even if the court had erred in overruling the mo- 
tion, a reversal of the judgment would not follow. A 
party has no absolute right to have his adversary’s 
pleadings pruned to suit his fancy. A reviewing court 
will only interfere in such matters where it appears that 
the denial of a motion to correct a pleading was not only 
erroneous, but prejudicial to the substantial rights of 
the moving party. (Keesling v. Watson, 91 Ind. 578; Me- 
Fall v. Machine Co., 90 Ind. 148; Walker v. Larkin, 127 
Ind. 100, 26 N. E. Rep. 684; Haug v. Haugan, 51 Minn. 
-558, 53 N. W. Rep. 874; Madden v. Minneapolis & St. L. R. 
Oo., 30 Minn. 453, 16 N. W. Rep. 263; Columbus & W. R. 
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Picard, 27 Ala. 142.) The judgment of the district court 
is 


AFFIRMED. 


WILLIAM R. ALLING, TRUSTEK, APPELLER, V. PETER B. 
NELSON ET UX., APPELLANTS, ET AL. 


FILED May 19,1898. No. 8079. 


1. Trial to Court: EvipENcF: HARMLESS Error. Where a case is tried 
to the court without the aid of a jury the admission of improper 
evidence is not prejudicial error. 


2. Rulings on Evidence: Revirw. The rulings of the trial court re- 
jecting evidence tendered by a party cannot be reviewed by this 
court on appeal. 


3. Evidence: Review. A party who brings a case to this court by 
appeal impliedly consents to submit the issues for decision upon 
the evidence actually in the record. 


4, Decree of Foreclosure: PERSONAL JUDGMENT. A decree in a fore- 
elosure suit which finds the amount due, directs that it be paid 
within a fixed time, and provides for the sale of the premises in 
default of payment, is not a personal judgment. 


5. Foreclosure of Tax Lien: AMOUNT RECOVERABLE. On the foreclos- 
ure of a tax lien based on a valid tax sale the holder of such 
lien is entitled to recover the amount bid at the tax sale, together 
with interest thereon at the rate of twenty per cent per annum 
for the period of two years from the date of his certificate and 
ten per cent thereafter. 


APPEAL from the district court of Dawes county. 
Heard below before Bartow, J. Affirmed. 


C. H. Bane and D. B. Jenckes for appellants. aoe : ; 
Albert W. Crites, contra. 


SULLIVAN, J. 


This action was commenced in the district court of 
Dawes county to foreclose a real estate mortgage exe- 
cuted by Nelson and wife to Spargur & Fisher and by 

15 
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them transferred to the plaintiff William R. Alling. The 
defendants Josiah D. Bacon and James S. Romine were . 
tax-sale purchasers of the mortgaged premises and filed 
an answer asserting their tax lien and asking for a 
foreclosure of the same. A trial resulted in a decree in 
favor of the plaintiff and also in favor of Bacon and 
Romine. The Nelsons appeal. The theory of the defense 
to the plaintiff’s action was that the mortgage was given 
to secure a usurious loan and that Spargur & Fisher 
acted as plaintiff’s agents in the transaction. The plain- 
tiff denied the alleged agency and claimed that he was 
an innocent purchaser for value, in the usual course of 
business and before maturity, of the negotiable notes 
which the mortgage was given to secure. There is some 
testimony feebly tending to support Nelson’s defense, 
but the finding and decree of the district court in favor 
of the plaintiff is sustained by ample evidence and is ap- 
proved. 

Appellants complain of the reception by the trial court 
of evidence alleged to be incompetent. We do not think 
the complaint is well grounded, but, assuming that it 
may be, it does not follow that the judgment should be 
reversed. It has been frequently held that when a case 
is tried to the court without the aid of a jury the admis- 
sion of improper evidence is not prejudicial error. 
(Stabler v. Gund, 35 Neb. 648; Liverpool & London & Globe 
Ins. Co. v. Buckstaff, 38 Neb. 146; Sharmer v. McIntosh, 43 
Neb. 509; Stover v. Hough, 47 Neb. 789; Buckingham v. 
Roar, 45 Neb. 244.) 

The ruling of the court in rejecting certain evidence 
tendered by the Nelsons to establish their defense is also 
made the subject of complaint. This action of the court 
cannot be reviewed. By bringing the case here on appeal 
appellants have signified their willingness to submit the 
issues for decision upon the evidence actually in the 
record. Such is the holding in the recent case of Ains- 
worth v. Taylor, 538 Neb. 484. 

It is said that the decree is, in legal effect, a personal 
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judgment for the amounts found due the plaintiff and 
the defendants Bacon and Romine. We do not so under- 
stand it. It finds the amounts due, directs that they be’ 
paid within a fixed time, and provides for the sale of 
the premises in default of payment. This is the usual 
form of decree in such cases. It is not a personal judg- 
ment. It furnishes no basis for a general execution 
against the property of the debtor. Appellants have 
not, themselves, treated it as a personal judgment, for 
the supersedeas bond tendered by them and approved by 
the clerk of the court is drawn with reference to the 
third subdivision of section 677 of the Code of Civil Pro- 
cedure, and is conditional merely for a speedy prosecu- 
tion of the appeal and against the commission or per- 
mission of waste. 

It is finally asserted that the court erred in allowing 
Bacon and Romine twenty per cent interest on their 
claim. No argument is made ir support of this assertion 
and it seems to be entirely without merit. The proceed- 
ings which resulted in the tax sale and the sale itself 
seem to have been regular, and the law is well settled 
that on the foreclosure of a tax lien based on a valid tax 
sale the holder of such lien is entitled to recover the 
amount bid at the tax sale, together with interest thereon 
at the rate of twenty per cent per annum for the period 
of two years from the date of his certificate and ten per 
cent thereafter. (Alewunder v. Thacker, 43 Neb. 494; Os- 
good v. Grant, 44 Neb. 350.) The judgment of the district 
court is right and is 

r AFFIRMED. 


CHARLES OGDEN ET AL. V. BENJAMIN ROSENTHAL ETL AL. 
Fitep May 19,1898. No. 9924. 
1. New Trial: Coxpitions. An order of the district court granting a 


new trial on conditions to be performed by the moving party 
after the adjournment of the term is valid. 
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In such case the right to a new trial becomes abso- 
lute on performance of the condition. 


An order of the district court construed and held 
not to be a mere declaration of intention on the part of the court. 
but a positive adjudication establishing at once plaintiff’s right 
to a retrial of the cause on compliance with certain conditions 
named in the order. * 


Error from the district court of Douglas county. 
Tried below before POWELL, J. Affirmed. 


John C. Cowin, Charles Ogden, and J. W. West, for plain- 
tiffs in error. 


References: McBrien v. Riley, 38 Neb. 561; Ganzer v. 
Shiffbauer, 40 Neb. 633; Smith v. Pinney, 2 Neb. 139; 
Secrest v. Best, 6 Tex. 199; Hill v. St. Louis, 20 Mo. 584; 
Little Rock v. Bullock, 6 Ark. 282; MeKuight v. Strong, 25. 
Ark. 212; Anderson v. Thompson, T Lea [Tenn.] 259; 
Townshend v. Chew, 31 Md. 247; Mabley v. Judge Supertor 
Court, 41 Mich. 87; Ward v. Patterson, 46 Pa. St. 374. 


Warren Switeler and Hall & McCulloch, contra, 


SULLIVAN, J. 


The plaintiffs sued the defendants in the district court 
of Douglas county and recovered a judgment against 
them, which was subsequently reversed by this court. 
(Rosenthal v. Ogden, 50 Neb. 218.) The cause was re- 
manded for further proceedings and on a second trial 
the plaintiffs again had judgment in their favor. After- 
wards, on June 25, 1897, on the defendants’ application 
for a new trial, the district court made an order, the 
material part of which is as follows: “This court fur- 
ther finds that the defendants were not diligent in the de- 
fense of said cause and were guilty of laches in not pre- 
paring for and being present, by themselves or counsel, 
to defend at the trial of this cause. The court further 
finds that the plaintiffs being blameless in the premises, 
and having prosecuted said cause to said judgment in 
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all respects as provided by law, that the defendants 
should pay all costs incurred during the pendency of 
this cause in this court up to this date, but not costs 
incurred in proceedings in error to the supreme court, 
and a reasonable attorney’s fee for plaintiffs’ counsel for 
services in procuring the judgment now asked to be set 
aside, which the court finds to be of the reasonable value 
of.$150. And the court, exercising its discretion in the 
premises under the general control which it has over its 
said judgment during the term the same was rendered, 
and desiring to give the defendants further opportunity 
to make defense, it is ordered and adjudged that, upon 
the defendants paying into court the amount of said 
costs and the amount of said attorney’s fee for and on 
behalf of said plaintiffs, within ten days from this date, 
then that said judgment be, and the same is hereby, set 
aside and a new trial awarded to the defendants herein; 
and that upon failure of said defendants within ten days 
to make said payments, that said judgment, as rendered, 
stand in full force and effect in all respects to the same 
extent as if this order had not been made.” The term 
at which this order was entered was formally adjourned 
June 30, 1897, and on the 3d day of the following month 
the defendants complied with the conditions of the order, 
paying the costs and attorneys’ fees to the clerk of the 
court. Afterwards an original application was made to 
this court for an order requiring the clerk of the district 
court to issue an execution on the judgment rendered 
on the second trial. (State v. Frank, 52 Neb. 553.) The 
writ was denied on the ground that the application 
should have been made to the district court. The pro- 
cedure suggested by the opinion in that case was there- 
upon adopted and in due time resulted in an order over- 
ruling plaintifi’s motion for an execution. Irom this 
order, and to secure its reversal, the plaintiffs prosecute 
error to this court. 

Plaintiffs contend that the order above set out did 
not become operative during the term at which it was 
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made, and is therefore null. In support of their posi- 
tion they refer us to the opinion in the last mentioned 
case, where it is said: “Construing the order as an 
entirety, it seems to us to amount to no more than a 
declaration of the purpose of the district court to grant 
a new trial, provided that within the period of ten days 
certain payments should be made; otherwise, that at 
the expiration of the limit named a new trial would be 
denied.” This language certainly does tend to support 
the plaintiffs’ claim, but it must be remembered the de- 
cision of the case did not turn upon the construction 
of the order, and that the interpretation placed upon it 
did not at all affect the conclusion reached by the court. 
We are now satisfied, after a more thorough considera- 
tion of the question, that the order is not a mere decla- 
ration of intention on the part of the district court, but 
a positive adjudication establishing at once plaintiffs’ 
right to a retrial of the cause on compliance with the 
conditions named. No further judicial action was con- 
templated. It is true the plaintiffs were required to do 
something within a time extending beyond the term, 
before they could avail themselves of the right secured 
by the order; but the court, itself, did nothing in vaca- 
tion in relation to the matter. It acted during the term, 
and its action was complete and final. It is an ancient 
practice, justified by considerations of convenience and 
well sustained by the authorities, to award a new trial 
on conditions to be performed by the moving party after 
the adjournment of the term at which such order is made. 
(First Nat. Bank of Grundy Center v. Brown, 81 Ia. 208; 
Somers v. Sloan, 3 Harr. [N. J.] 46; Wallace v. Floyd, 29 
Pa. St. 184; Crew v. McCafferty, 124 Pa. St. 200; Buntain 
v. Mosgrove, 25 Ill. 152; Adams Express Co. v. Gregg, 23 
Kan. 376; People v. Judge Superior Court of Detroit, 41 
Mich. 31.) In the case last cited an order was held valid 
which granted a new trial on condition that the party 
should disclose his defense, waive his right te remove the 
cause to the federal court, and proceed to trial at the next 
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term. We know there are holdings to the effect that 
an order granting a new trial upon a condition to be per- 
formed after the adjournment of the term is void; but 
we are not convinced of the soundness of the doctrine 
established by these cases and we decline to follow them. 
The order of the district court refusing an execution is 
right and is 


AFFIRMED. 


a 


STATE OF NEBRASKA, BX REL. JOHN BARTON, Vv. MILLARD 
I, FRANTZ. 


FILep May 19, 1898. No. 9968. 


1, Quo Warranto: Jurispiction oF District Court. The district court 
has original jurisdiction in an action in the nature of quo war- 
ranto to hear and determine conflicting claims to a public office. 


2. Office and Officers: SURRENDER OF OFFICE. It is the duty of one in 
possession of an elective office, at the end of his term, to surren- 
der that possession to one who holds the certificate of election 
for the ensuing term. 


: Dury To Quauiry. The provisions of section 15, chapter 10, 
Compiled Statutes 1897, requiring any person appointed or elected 
to a public office to qualify at the time and in the manner therein 
directed, do not apply to a claimant for an office who, through 
the carelessness, negligence, or willful omission of the precinct 
election boards in the discharge of their duties, failed to receive 
the certificate of election to such office. 


: CERTIFICATE OF ELECTION: EvIDENCE. Where a candidate 
for a public office has received and holds the certificate of elec- 
tion, such certificate is conclusive evidence of his right to the 
office until it is judicially determined that some other person has 
a better title. 


4. 


: Quo Warranto. A candidate who has failed to se- 
cure the certificate of election may qualify and be inducted into 
office upon establishing his claim thereto in a quo warranto pro- 
ceeding. 


5. 


ERROR from the district court of Saline county. Tried 
below before Hastines, J. Reversed, 


168 NEBRASKA REPORTS. [ VOL. 55 


State v. Frantz. 


FTI. Foss, J. D. Pope, A. N. Dodson, and: J. A. Wild, for 
plaintiff in error. , 


Hastings & Sands, contra. 


SULLIVAN, J. 


John Barton, upon his own relation, filed an informa- 
tion in the nature of quo warranto addressed to the dis- 
trict court of Saline county to test the right of Millard 
I’. Frantz to hold and exercise the office of treasurer of 
said county. The statement of facts which constitutes 
the basis of the proceeding may be summarized as fol- 
lows: The relator alleges a demand on the county at- 
torney to institute the action and a refusal on his part 
to do so; that this action is brought on behalf of the 
state and of himself; that he is a citizen of the United 
States and of the state of Nebraska, and on November 
2, 1897, was a resident and elector of Saline county and 
possessed of all the qualifications required by law to hold 
the office of treasurer of said county; that he and re- 
spondent were the regular nominees and candidates of 
their respective parties for said office; that relator re- 
ceived 1,865 votes for said office and respondent 1,722 
votes, and no more; that relator received a majority of 
all the votes cast at said election for the candidates for 
said office and was duly and legally elected such treas- 
urer for the term of two years, commencing on the 6th day 
of January, 1898. It is further alleged that there was 
error, negligence, and fraud: on the part of the judges 
and clerks of election in the various voting districts in 
said county in the count of votes and the returns thereof 
to the county clerk, and that the official canvass of said 
returns wrongfully and erroneously represented and 
showed that the respondent received 1,796 votes and the 
relator 1,752 votes; that some votes were wrongfully 
counted for respondent or wrongfully rejected and not 
counted at all, and that on the official canvass, on ac- 
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count of such carelessness, negligence, and fraud, the 
facts as to the correct vote for relator and respondent 
did not appear, and therefore a certificate of election 
to said office was issued by the county clerk of said 
county to the respondent, who, on January 6, 1898, 
wrongfully usurped said office and entered upon the du- 
ties thereof. he relator further alleges that prior to 
and including January. 6, 1898, he had no knowledge of 
such carelessness, negligence, and fraud, and prays for 
a recount of the votes cast at said election for said office; 
that respondent be declared not elected; that judgment 
of ouster be rendered against him; and that the relator 
be declared elected to said office and installed therein 
on qualifying as required by law. The respondent de- 
murred to the information for the following reasons: 
(1) That the court has no jurisdiction of the subject of 
the action; (2) that the plaintiff has not legal capacity 
to sue; (8) that the petition and information does not 
state facts sufficient to constitute a cause of action. The 
court sustained the demurrer, overruled a motion for a 
new trial, and dismissed the action. To secure a reversal 
of this judgment is the purpose of this proceeding in 
error. 

One of the grounds urged in justification of the ruling 
of the district court on the demurrer is that the court 
was without jurisdiction to hear and determine the cause 
for the reason that the statutory remedy by contest is ex- 
clusive. That question has been twice before this court 
for decision and may now be considered as definitely 
settled adversely to the contention of the respondent. 
In the case of Kane v. People, 4 Neb. 509, Laks, J., after 
bringing into view the constitutional and statutory pro- 
visions bearing upon the point, uses this language: “This 
shows the entire harmony existing between the consti- 
tution and our legislation on this subject, and leaves us 
in no doubt whatever as to the full and complete juris- 
diction of the district court in this case.” In State r. 
Frazier, 28 Neb. 438, a case involving the office of county 
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attorney, the question was re-examined and the doctrine 
of Kane v. People, supra, approved. In the opinion written 
by Coss, J., itis said: “I am therefore of the opinion that 
the remedy by contest under the provisions of the statute 
above cited, in cases like the one at bar, is a cumulative 
and not exclusive one, and that the objections to the 
procedure by quo warranto and to the jurisdiction of 
this court to hear and determine it must be overruled.” 

Another argument pressed on our attention with much 
apparent confidence by the respondent is that the relator 
was in possession of the office in controversy, and having 
voluntarily abandoned the same and surrendered the 
possession thereof to the respondent, he thereby forfeited 
whatever rights he may have had. This contention is 
obviously without merit. Barton does not rely on a mere 
possessory right, but upon a title derived from, and by 
virtue of, an election. If he was in possession, it was his 
duty, at the commencement of the new term, to surren- 
der that possession to his adversary, who held the cer- 
tificate of election and was, therefore, prima facie the 
lawfully chosen treasurer. (McCreary, Elections [3d 
ed.] sec. 267.) Moreover, it appears from the allegations 
of the information that Barton did not acquiesce in re- 
spondent’s claim of title, nor concede its validity, with 
knowledge of the facts which he now insists show his 
own election to the office. 

A further consideration put forward in support of the 
judgment of the district court is that the relator has 
never qualified as treasurer of Saline county. Section 5 
of chapter 10 of the Compiled Statutes 1897 requires all 
officers elected at any general election to file in the 
proper office their official bonds, with oath of office in- 
dorsed thereon, on or before the first Thursday after the 
first Tuesday in January next succeeding the election. 
Section 7 of the same act makes it the duty of the county 
board to approve the official bonds of all county officers 
except their own; and section 15 provides that “if any 
person elected or appointed to any office shall neglect 
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to have his official bond executed and approved as pro- 
vided by law, and filed for record within the time limited 
by this act, his office shall thereupon ipso facto become 
vacant and such vacancy shall thereupon immediately 
be filled by election or appointment as the law may direct 
in other cases of vacancy in the same office.” If these 
provisions of the statute are applicable to persons who 
have been chosen by the electors, but not canvassed in 
by the returning board, it is perfectly clear that the re- 
lator has now no legal claim to the office and cannot 
maintain this action. 

It was held in State v. Plambeck, 36 Neb. 401, and also 
in McMillin v. Richards, 45 Neb. 786, that where an official 
bond in due form, with sufficient sureties thereon, is 
tendered for approval by one having the prima facie title 
to an office, the proper officer must approve it, and that 
such duty would be enforced by mandamus. But we 
know of no case holding that there is any right given 
or duty imposed on any officer or board to approve an 
official bond offered by one who possesses no competent 
evidence whatever of his election or appointment. ‘Had 
the relator presented his bond as treasurer to the county 
board of Saline county, that body would have no right 
to approve it and thereby recognize his title to the office. 
Mr. Frantz held the certificate of election, and that was 
to them conclusive evidence of his right until the con- 
flicting claims of the parties should be judicially deter- 
mined in a proper proceeding. Consequently nothing 
would have been gained—no useful purpose would have 
been served—by the execution and presentation of an offi- 
cial bond. (People v. Miller, 16 Mich. 56.) The logic of re- 
spondent’s contention, therefore, is that the relator lost 
his right to the office by failing to have that done which, 
under the circumstances, was legally impossible of per- 
formance. We do not think the statute should receive so 
narrow an interpretation. We think that the failure of 
Barton to have his bond executed and approved within 
the statutory period was not the result of his neglect, and 
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that section 15 aforesaid has no application to cases of 
this character. Such failure, according to the averments 
of the information, was entirely due to the negligent or 
willful omission of the precinct election boards to dis- 
eharge the duties imposed upon them by law. It seems to 
us that the act in relation to proceedings by quo warranto 
governs the case. Section 711 of the Code of Civil Pro- 
cedure provides that if judgment be rendered in favor of 
one claiming an office he shall proceed to exercise its 
functions after he has qualified as required by law. This 
provision evidently contemplates that the successful 
claimant shall qualify after judgment of ouster, and pro- 
ceeds on the assumption, of course, that he did not qualify 
before. We are aware it was held in the case of State v. 
Lansing, 46 Neb. 514, that upon the failure of an officer 
elected to qualify as required by law his office became, 
ipso facto, vacant; but in that case the failure to qualify 
was due to the officer’s own neglect and did not occur 
through the fault or omission of any other officer charged 
with a duty in relation to the matter. In that case the of- 
ficer might have qualified and failed to do so, while in this 
case the relator was prevented from qualifying by the 
errors or misconduct of the precinct election officers. The 
difference is an obvious and substantial one. Our conclu- 
sion is that the relator may prosecute this action without 
having qualified as treasurer of Saline county, and that 
if he shall be successful he may be inducted into office 
upon giving, and having approved, his official bond with 
the oath of office indorsed thereon. This conclusion is 
warranted by a fair construction of the several statutory 
provisions bearing on the question. It is consonant with 
justice and is supported -by several adjudged cases. 
(People v. Mayworm, 5 Mich. 146; People v. Miller, 16 Mich. 
56, 24 Mich: 458.) The judgment is reversed and the 
cause remanded for further proceedings. 
Ruversmp. 
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H. BE. LEwIs, TRUSTEE, APPELLANT, V. G. W. HOLDREGE 
ET AL., APPELLEES, AND KENT K. HAYDEN, RECEIVER, 
APPELLANT. 


Fitep May 19,1898. No. 8080. 


1. Fraudulent Conveyances: ASSIGNMENTS: EVIDENCE: REVIEW. The 
evidence in this case examined and found to show that the as- 
signments through which plaintiff claiins an interest in the sub- 
ject-matter in controversy were fraudulent and void. 


2. Garnishment: Review. There being no evidence of the garnish- 
ment alleged by the plaintiff and denied by appellees, and the 
proofs failing to disclose that the garnishee has in hands any 
money for which he is liable to account, it is not deemed neces- 
sary to retain the case merely to settle the matter of garnish- 
ment. ; 


APPEAL from the district court of Lancaster county. 
Heard below before Haun, J. Reversed. 


A. S. Tibbets, Tibbets, Morey & Ferris, L. C. Burr, Cobb & 
Harvey, and Lamb, Adams & Scott, for appellants. 


J. W. Deweese, fF. E. Bishop, and G. M. Lambertson, contra. 


Ryan, C. 


In the district court of Lancaster county Henry E. 
Lewis began this action against George W. Holdrege 
and others to obtain an adjudication of his ownership, as 
trustee for the Lincoln Savings Bank & Deposit Com- 
pany, of a one-tenth interest in the proceeds of the sales 
of certain lands of which the title was held in trust by 
G. W. Holdrege for the benefit of himself and certain 
associates, of whom C. W. Mosher was one, to the extent 
of one-tenth interest in the investment. On January 21, 
1893, the Capital National Bank, of which Mosher was 
the president, closed its doors and afterwards went into 
the hands of a receiver, and, as the evidence shows, this 
receiver las so far been able to collect sufficient of its 
assets to pay but fifteen per cent on its indebtedness. At 


174 NEBRASKA REPORTS. [ VoL. 55 


Lewis v. Holdrege. 


the time the bank failed it had on deposit the sum of 
$4,451.83, of which the syndicate, of which Mr. Holdrege 
was u representative, was the owner. Plaintiff, as 
trustee as aforesaid, claims by his petition to be entitled 
to be decreed the owner of one-tenth of this sum and of 
such other sums as shall be realized for the syndicate 
hereafter, and this claim he predicates on an assignment 
made to the bank and deposit company by the Western 
Manufacturing Company on May 19, 1894, to which latter 
corporation Mosher had previously assigned his said in- 
terest. The defense of the members of the syndicate 
represented by Mr. Holdrege is that plaintiff by assign- 
ment obtained no right which Mosher could not have en- 
forced, and that Mosher could not have enforced this 
right to one-tenth of the deposit in the Capital National 
Bank because of the fact that its failure was attributable 
solely to its wreckage by Mosher, its president, and they 
claim the money due Mosher on account of the damage 
which resulted from this, his misconduct. By denial they 
also put in issue the averments of the petition. Kent K. 
Hayden, the only defendant not a member of the syndi- 
cate, alleged in his answer and cross-petition that on 
June 30, 1898, he, as receiver for the Capital National 
Bank, commenced suit in the United States circuit court 
for the district of Nebraska against C. W. Mosher, and 
on July 27 thereafter garnished G. W. Holdrege, and 
finally obtained judgment for the sum of $84,294.48 
against Mosher, which is still unpaid. In the case at 
bar there was a judgment for the counter-claim of Mr. 
Holdrege and his associates, and from this judgment 
plaintiff and the receiver have appealed. 

It is a matter of regret that a portion of the books of 
the Western Manufacturing Company had been destroyed 
by fire, so that the testimony of M. D. Welch was not as 
clear and intelligible as, with the aid of the missing 
books, it might have been. Practically no other testi- 
mony than that of Welch is available on the matters to 
be considered, for, though Mosher’s deposition was taken, 
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it affords no assistance. We shall not undertake to de- 
tail the testimony of Mr. Welch in full, but from it shall 
endeavor to glean and narrate the facts which lead us to 
the conclusions which we reach. 

In substance M. D. Welch testified that he had been 
manager and secretary of the Western Manufacturing 
Company since September 1, 1888; that the written as- 
signments of Mosher’s interest were two in number; that 
the first of these was made in April, 1893, while perhaps 
Mosher was in the custody of the United States marshal 
in the city of Omaha,—but he could not explain why it 
was not dated,—and that the second assignment was 
made by Mosher in the jail at Omaha about July 21, 
1893. These assignments, in the order in which they 
were made, were in the following language: 


“ASSIGNMENT. 


“For value received I hereby sell, assign, and transfer 
all my interest in and to the foregoing contract (that de- 
fining the objects of the syndicate and the interests of 
the parties thereto), and all my right thereunder, to the 
Western Pena ne Company of Lincoln, Nebraska. 

“CHARLES W. MOSHER.” 


“Know all men by these presents, that I, Charles W. 
Mosher, of Lincoln, Nebraska, do hereby grant, bargain, 
sell, and assign to the Western Manufacturing Company 
all of my interest in my lands lying in, formerly Keith, 
now Perkins county, Nebraska, and hereby convey and 
assign to the said Western Manufacturing Company all 
of my interest in all of the lands described in the at- 
tached and within contract, and all my right, title, or 
interest, either legal or equitable, that I have under the 
annexed contract. This conveyance and assignment is 
made by me to secure any indebtedness which I owe to 
the Western Manufacturing Company. As witness my 
hand and seal this 21st day of July, 1893. 

“CHARLES W. MOSHER.” 
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M. D. Welch in his testimony thus explained why there 
were two assignments: “I held those contracts [probably 
referring to the contract and first assignment attached 
thereto] for two months or such a matter, and from a 
remark made by Mr. Hayden, receiver of the Capital 
National Bank, at one time on the streets of Lincoln 
where he stated that the bank was going to garnishee 
some land contracts they had found out about, I then 
took those contracts to my attorney, Mr. Lamb, and asked 
him if everything was all in order as there was likely to 
be litigation over them, and he advised me then to have 
another assignment made and record them in the coun- 
ties where the land was located, and I did so under his 
advice.” The second of these assignments was acknowl- 
edged as indicated by the above testimony. The clause 
which recites that the purpose of the assignment was to 
secure any indebtedness which Mosher owed to the West- 
ern Manufacturing Company is significant as indicating 
what was understood to be the purpose of the assign- 
ment on July 21, 1893, and may be profitably borne 
in mind when considering the further testimony of Mr. 
Welch in respect to the contract of the Western Manu- 
facturing Company with Mosher. It is not by any means 
clear just what all the transactions were between Mosher, 
the Western Manufacturing Company, and M. D. Welch, 
but Mr. Welch did testify that Mosher owed the Western 
Manufacturing Company $23,591.16, and that the above 
assignments and another contemporaneous assignment 
of land in Wyoming were taken as a partial payment to 
the extent of $9,000. This left due about $14,591.16, 
which, it seems from some of the testimony of Mr. Welch, 
was settled by capital stock in the Lincoln Gas Company. 
We shall not at present go into details of this part of the 
transaction, but at this point will give Mr. Welch’s ver- 
sion of the origin of the indebtedness of $23,591.16. 

In June, 1888, the Western Manufacturing Company 
was organized as a corporation, and of its capital stock 
of $100,000 Mosher was, and during its existence con- 
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tinued to be, practically the owner of its shares of the 
par value of $51,000. In August, 1888, Mosher trans- 
ferred to the company farm machinery and manufactured 
products, etc., at a valuation of $44,000. This valuation 
was fixed by au invoice made by third parties, who were, 
as Mr. Welch testified, not competent to do this work. 
In 1889 Welch discovered that the inventory had not been 
correctly made, and within a year or two thereafter he 
found that the over-valuation and charges for goods not 
transferred amounted to $9,000, and more. He testified 
that the purchase price (presumably $44,000) was paid 
partly in cash and partly in notes, and that all the notes 
were payable at the Capital National Bank but one, 
which was payable at Boston, Mass. He was not able to 
say how much was paid in cash and how much in notes. 
The original notes given by the Western Manufacturing 
Company ran four months and were frequently renewed, 
and, notwithstanding the fact that the discrepancies in 
the invoice were known, these notes were paid at the 
Capital National Bank without any attempt to secure a 
reduction because of the mistakes in the invoice. While 
Mr. Welch did not ask to have credits on the notes, he 
testified that he frequently asked Mosher to pay the dif- 
ference above indicated, and was put off with promises 
of Mosher that he would pay. In 1889 the Western Manu- 
facturing Company paid dividends on its stock, likewise 
in 1890, but these payments did not, as Mr. Welch 
thought, extend into 1891. These dividends were at the 
rate of two per cent per month, for whatever time they 
were made, and Mosher thus received a thousand dollars 
per month. The discrepancies of the aggregate amount 
of $9,000 in the invoice were, however, not settled. Of 
the alleged amount of $23,591.16 due from Mosher to the 
Western Manufacturing Company, $9,000 was made up 
_as above described, leaving $14,591.16 still to be ac- 
eounted for. The testimony of Mr. Welch with reference 
to the history of this item was, in part, as follows: “Mr. 
Mosher owned a majority of the stock in the Western 
16 
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Manufacturing Company, and he dominated the policy 
of that business, because it wasn’t necessary to call a 
meeting of the directors or trustees to make or pass a 
resolution or do anything, because he would have his way 
there, as well as he would outside the meeting of the 
directors or trustees. The result would have been the 
same, because he owned $50,000 worth of the stock on the 
books of the company and Maxwell, the assistant cashier 
of the bank, owned $1,000, which stood in his name, but 
Mosher said he owned that stock and that gave him $51,- 
000 worth of stock. 

“Q. Court: The capital stock was $100,000? 

“A, Yes, sir. In 1889 there was a rival cooperage es- 
tablishment, or rival cooperage company, incorporated in 
Omaha to manufacture cooperage, and Mr. Mosher was 
fearful that it would injure our business, and we thought 
so to the extent that we took steps to stop the erection of 
that plant, and it-cost us $14,640.40, and I paid it, or the 
Western Manufacturing Company paid it, and I charged 
it to him, and that amount with the two amounts I have 
given you makes the $22,591.16.” 

While Mr. Welch speaks of two amounts to be added 
to the cost of preventing the existence of a rival cooper- 
age plant, there was but one amount so added, though it 
may have been made up of two classes of charges. Mr. 
Welch testified that he protested against the movement 
to exclude another cooperage establishment from rivalry, 
and that Mosher agreed that the necessary expenses for 
this should be charged to him and that, individually, he 
would pay it. The above accumulations of rebates nec- 
essary to silence the rival cooperage business were paid 
in 1890 and 1891. There were other rebates connected 
with the manufacturing at the penitentiary, but as they 
were not clearly stated, and as Mr. Welch admitted that 
some of them were fictitious, we shall not attempt to — 
describe them, especially as they do not seem, necessarily, 
to enter into this controversy. 

We shall now take up the sale of the gas stock, and to 
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illustrate Mr. Welch’s method of testifying we shall copy 
his answer when this subject was entered upon. He 
said: “I got some other stuff from him,—some truck that 
don’t appear in this account. If I get into this account 
and bring the books up here I will have to go into the 
history of the Western Manufacturing Company and the 
prison contract, and the whole business will be spread up 
here for me to explain, and all things in that account, 
and show what these charges consist of and how it was 
balanced and the transactions backwards and forwards 
for four or five years and after he was sentenced to the 
penitentiary. There are charges there that I furnished 
his wife to buy the necessaries of life, and there are 
charges there that have been settled in different ways 
by him or his friends. JI don’t think it is necessary to 
take up all that stuff, because it has nothing to do with 
this case.” Later, Mr. Welch testified that, for the bal- 
ance, after $9,000, because of the assignments, had been 
credited, he got some gas stock of the Lincoln Gas Com- 
pany. In his testimony still later, and after a searching 
cross-examination, Mr. Welch described the manner in 
which this gas stock was transferred to the Western 
Manufacturing Company. Very much condensed, his 
statements were to the effect that Mosher had repre- 
sented that this stock was worth sixty to seventy cents 
on the market; that he would give the Western Manu- 
_ facturing Company long time on it at six per cent in- 
terest, and finally, that in October, 1892, Mosher handed 
Welch a $53,500 package of the stock, which Welch 
placed in the safe of said company. With the exception 
of a short time in which Mosher had this stock for some 
temporary purpose of his own it remained in that safe. 
The price at which Mosher offered to sell this stock was 
sixty cents on the dollar of its par value. Welch testi- 
fied that the bulk of this stock was to be applied on the 
sum which Mosher owed the company; that he himself 
undertook to pay Mosher the value of $20,000 stock, and 
the remainder, $33,500, was t6 be applied on the indebt- 
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edness of the company. Mr. Welch said that of the $10,- 
000 to be paid for $20,000 in gas stock he had paid $5,000 
to some one, he did not know to whom, but he thought it 
was to Henry Mansfield, a relative of Mosher. This wit- 
ness did not remember to whom the other $5,000 was 
paid. In the books of the Western Manufacturing Com- 
pany there were the following entries with reference to 
this transaction: “Stock Lincoln Gas Co. Bills payable 
$37,100; gave our notes as follows: $5,000, $7,100, $10,- 
000, $10,000, $32,100.” It appears from the testimony of 
Mr. Welch that the purchase of the gas stock was not 
closed up till January 23, 1893, when Mosher, before day- 
light, came to Mr. Welch’s sick room and made known 
to him the failure of the Capital National Bank two days 
before, and thereupon, without parley, the deal for the 
gas stock was closed. 

In view of the fact that Mosher practically owned 
$51,000 par value of the $100,000 stock of the Western 
Manufacturing Company and, as Welch said, dominated 
its management, ‘the transaction should be closely scru- 
tinized, and careful scrutiny in no degree tends to dimin- 
ish reasons for suspicion. The company paid its notes to 
Mosher and paid him many thousands of dollars in divi- 
dends at the same time that he was indebted to it. He 
was its president. In October, 1892, when the Capital Na- 
tional Bank was hopelessly insolvent, Mosher intrusted to 
Welch over $53,000 par value of stock, worth, as agreed — 
between them, sixty cents on the dollar, and this stock 
was held without any agreement that would make it the 
property of the Western Manufacturing Company. Two 
days after the doors of the Capital National Bank had 
closed, and before daylight in the morning, in a sick room 
at that, the transfer of this stock, it is claimed, was con- 
summated between the president of the company acting 
for himself and Mr. Welch acting as manager and secre- 
tary of the company. But this, according to the books of 
the company, paid none ofits debts. For Mosher’s stock 
there seems to have been received for the benefit of 
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Mosher $10,000 in the equivalent of cash. There was also 
received $32,500 in notes of the manufacturing company. 
It is perhaps not very material what was done with these 
notes, but Welch says that, without being paid, they 
came back into his possession and were constimed in the 
untimely fire to which we have heretofore referred. In 
April following the transfer of the gas stock an effort 
was made by Mosher to transfer the matter involved in 
this controversy to this same company. At that time 
Mosher was in the custody of an officer and Welch was 
compelled to procure the transfer under these conditions. 
‘Again, in July following, and under similar conditions, 
another assignment of this same litigated canse of action 
was made, and in this ‘assignment it was recited that it 
was as security for whatever Mosher owed the company 
of which he was president and of which he owned more 
than one-half the capital stock. In his testimony Mr. 
Welch admitted that, even after the final assignment and 
after the account of the company with Mosher had been 
balanced, he, as said secretary and manager, filled sev- 
eral requisitions of Mosher for $50 each, and charged the 
same to Mosher’s account with the company. At the 
times when the above assignments were being made the 
company was owing over $125,000 and, from the evidence, 
we judge; must have been insolvent. Under these cir- 
cumstances we have no hesitation in saying that the at- 
tempted assignments from Mosher, which are in dispute 
in this case, were absolutely void. The transfer by the 
Western Manufacturing Company to plaintiff of its 
rights conveyed nothing, for it had nothing to convey. 
The answer of Mr. Holdrege and his associates inter- 
ested adversely to the receiver was filed March 25, 1895. 
The answer and cross-petition of the receiver was filed 
April 4, 1895, and the reply thereto on the same day. The 
trial began the day following and, though Mr. Holdreve 
did not reply, the issues were presented as though he 
had put in issue the averments of the answer and cross- 
petition of the receiver. Mr. Harvey testified that the 
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receiver had never insisted on Mr. Holdrege answering as 
garnishee, and that Mr. Holdrege had told him that he 
had a set-off of $4,500. The only evidence introduced to 
establish the facts of the issue of an attachment, the 
service of garnishment process, the rendition of judg- 
ment, and, in truth, any proceedings was a certificate as 
follows: 


“In the Circuit Court of the U. 8., District of Nebraska. 

“Teen I<. HAYDEN, RECEIVER | 

OF THE CaprraL Nat. BANK 
or LINCOLN, No. 89. Q. 
Vv. 

CHARLES W. MOSHER. | 
“f, Elmer D. Frank, clerk of the circuit court of the 
United States for the dist. of Nebraska, do hereby certify 
that on the tenth day of Jan., 1894, said plaintiff re- 
covered judgment against said defendant for the sum of 
$84,294.48 and costs of suit; that on the 18th day of May, 
1894, an execution was issued in said case, and on the 
28th day of May, 1894, said exeeution was returned by 
the United States marshal for said district indorsed, ‘no 

property found.’ ELMER D. FRANK, Clerk,” 


We have carefully examined the testimony in this case 
and have not been able to find any evidence sufficient to 
hold Mr. Holdrege liable as garnishee for any sum other 
than was in the Capital National Bank at the time it 
closed. On this there has been a dividend of fifteen per 
cent, and the receiver testified that possibly there might 
be another ten per cent dividend, but no more. Under 
these circumstances it is not deemed advisable to hold 
this case for the making up of issues between Mr. Hol- 
drege and the receiver. The conclusion reached, with re- 
gard to other matters involved, disposes of all questions 
in which other parties are interested, and accordingly the 
judgment of the district court is 


REVERSED AND THE CAUSE IS DISMISSED. 
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Henry W. KUBNS ET AL., APPELLANTS, V. CITY OF OMAHA 
ET AL., APPELLEES. 


Fitrep May 19,1898. No. 8118. 


1. Municipal Corporations: ExTrrnsion oF STREET: ASSESSMENTS. 
Facts stated, and held sufficient to justify a finding of the dis- 
trict court that the alleged lack of continuity of a street did not 
constitute the parts thereof distinct streets, in such sense that 
for benefits because of an extension of one part, the lots abutting 
upon and adjacent to the other part could not be assessed. 


2. : OPENING STREETS: BENEFITS: QUESTION OF FACT: REVIEW. 
Whether or not the opening of a street benefits abutting or adja- 
cent lots is in such a degree a question of fact that a finding of 


the district court upon conflicting evidence will not be disturbed. 


: ASSESSMENT OF DAMAGES: COMPENSATION OF AP- 
PRAISERS. The compensation of appraisers for the assessment 
of damages for the opening of a street held a proper item to he 
charged against the real property specially benefited by such 
public improvement. 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Affirmed. 


E. Wakeley and A. C. Wakeley, for appellants. a 
W. J. Connell, E. J. Cornish, and E. H. Scott, contra. 


RYAN, C. 


In this case thirty-six parties joined in an action in the 
district court of Douglas county to enjoin the collection 
of a special tax levied on the property of the respective 
plaintiffs to pay the sum of $4,327 damages awarded for 
the opening of Twenty-sixth street through certain prop- 
erty which will be more fully hereinafter described. 
There was a judgment in favor of the defendants, the city 
of Omaha and its treasurer, and therefrom plaintiffs 
have appealed. 

It was averred in the petition, and admitted in the 
answer, that March 1, 1866, Nelson’s Addition was plat- 
ted upon the north side of the city of Omaha, and that the 
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streets and alleys of said addition were dedicated to pub- 
lic use; that among the streets so laid out was Montana 
street, forty-six and one-fourth feet wide, extending part 
of the way through said addition from what is known as 
Cuming street on the south to the northern boundary of 
said Nelson’s Addition, and that said Montana street has 
ever since been used by the public as platted; that about 
May 5, 1869, the eighty-acre tract just north of Nelson’s 
Addition was platted as Shinn’s Addition to the city of 
Omaha, and its streets and alleys were dedicated to pub- 
lic use. From the averments of the petition and admis- 
sions of the answer it was established that there were 
plats of additions, and dedications of the streets and 
alleys in each in succession added northward, as follows: 
Parker’s Addition; Patrick’s Addition; Patrick’s Second 
Addition. It appears from the evidence that when, on 
March 1, 1866, Nelson’s Addition was platted, one street, 
running from Cuming street northward through it, was 
designated on the plat as Montana street. In 1869 
Shinn’s Addition was platted in such a manner that op- 
posite and across the north end of Montana street there 
were two lots, and beyond those lots, one hundred and 
forty and one-half feet distant from the north end of Mon- 
tana street, there was the south line of Caldwell street. 
As has already been noted, Montana street was admitted 
by the pleadings to be forty-six and one-fourth feet in 
width, and this admission may now be supplemented 
with the statement that if Montana street had been pro- 
longed there would have remained fractions of the two 
lots above referred to, and these fractions would have 
constituted a strip seventy-three and one-half feet wide 
lying along such imagined prolongation of Montana 
street. If now there was prolonged the east line of this 
strip from the south side of Shinn’s Addition across Cald- 
well street and thence northward through that addition, 
it would be found to constitute the east line of the street, 
which on the plat of Shinn’s Addition was designated as 
King street. This condition of the streets gives us Mon- 
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tana street prolonged to Caldwell street, and east of this 
imagined prolongation of Montana street, at a distance 
of about seventy-three feet from and parallel with Mon- 
tana street, is King street. In 1886 there was adopted, 
approved, and published an ordinance of the city of 
Omaha entitled “An ordinance naming and changing the 
name of certain streets in the city of Omaha, for the pur- 
pose of securing a more uniform system in the name of 
streets within the city.” By this ordinance it was pro- 
vided that the then existing names of King street and 
Montana street should be changed to Twenty-sixth street. 
On June 7, 1893, it was by ordinance declared necessary 
to extend Twenty-sixth street (formerly Montana street) 
north to an intersection with Caldwell street. The dam- 
ages found to be incident to the opening of this street 
were assessed at $4,300, and the assessments herein en- 
joined were those which were made upon lots adjacent 
to and abutting upon that portion of Twenty-sixth street 
originally platted as King street. The grounds upon 
which it is sought to enjoin the collection of the assess- 
ments are thus stated in the brief of the appellants: 

“Tirst—That the plaintiffs’ property was not subject 
to the assessment for the cost of opening and extending 
the street in question, because it did not abut upon, nor 
was it adjacent. thereto. 

“Second—That the property was so situated that it 
was not, in fact, benefited in the least by the opening and 
extension, nor was it legally declared to be so benefited. 

“Third—That there was included in the assessment 
items of cost and expenditure, for which abutting adja- 
cent and benefited property could not be lawfully as- 
sessed.” 

The first proposition above stated as one of the grounds 
relied upon by appellants has its support in the conten- 
tion that the street prolonged was not a part of the 
street platted as King street, and, therefore, that prop- 
erty abutting upon and adjacent to the latter could not 
with correctness be said to abut upon or be adjacent to 
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the prolonged street. In this connection it is pointed 
out that with the prolongation being designated as 
Twenty-sixth street, and that portion of what originally 
was King street south of Caldwell street being likewise 
designated as Twenty-sixth street, there exists two frag- 
ments of streets parallel to each other known by the com- 
mon name of Twenty-sixth street. From the prolonged 
street it required the use of much less of Caldwell street 
to reach Twenty-sixth street extending through Shinn’s 
Addition than it would to reach Twenty-seventh street. 
Notwithstanding this fact, we should hesitate, upon an 
original inquiry, before we would say that the fraction 
originally platted as Montana street when prolonged to 
Caldwell street, and that portion of the street originally 
known as King street, constituted but one street, even 
though the city authorities enacted that these fragments 
should be called by a name common to both. In the first 
instance, however, the city council ordered the extension, 
procured the damages thereby caused to be ascertained, 
and assessed such damages, upon the theory that the ex- 
tension was a prolongation southward of Twenty-sixth 
street through a portion of Shinn’s Addition. Afterward, 
the question was submitted to the district court upon the 
same issues and proofs that are now presented for our 
consideration, and that court found specially that the 
effect of appropriating the land for the opening of the 
street as above described “was to connect Twenty-sixth 
street north of the land so appropriated with Twenty- 
sixth street south of the land so appropriated and make 
said Twenty-sixth street an open, continuous street.” 
There was sufficient evidence to sustain this finding, and 
it is therefore accepted as correct. 

The next proposition was likewise one of fact, and pe- 
culiarly so, for whether or not the extension afforded ad- 
ditional or better means of ingress to and egress from the 
properties assessed depended very much upon the con- 
figuration of the country at and surrounding the polite 
we have had under consideration, 
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The complaint as to items not lawfully assessed had 
reference to $27 taxed as fees of the appraisers who 
awarded the damages found in favor of the respective 
owners of property appropriated. There is no suggestion 
that the amount is excessive, but the proposition is that 
no such an item can be charged as a part of the costs of 
opening a street. The improvements were made under 
authority of chapter 10, Acts 1887. By the provisions of 
section 69 of this chapter the mayor and council of the 
city of Omaha were vested with power to open any street 
within the limits of said city, and by section 119 the coun- 
cil was clothed with authority to assess the damages for 
the appropriation of private property upon the lots and 
lands benefited. These damages, under provision of 
section 118, were to be assessed by three disinterested 
freeholders, and it seems to us that it is proper that the 
fees of these appraisers should be treated as one of the 
expenses incident to the appropriation of private prop- 
erty, and surely these fees the parties benefited, and not 
the party damaged, should pay. (City of St. Paul v. Mul- 
len, 27 Minn. 78; In re Merrian, 84 N. Y. 596.) 

‘There was evidence that there were houses on the lots 
appropriated for the use of the public, but as the amount 
of damages in gross was credited with the amount real- 
ized from the sale of these houses, which amount seems to 
have been their fair value, and, as the assessments were 
ordered modified accordingly, there is presented on this 
branch of the case no good ground for disturbing the as- 
sessments as finaily approved. The judgment of the dis- 


trict court is 
AFFIRMED. 
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NEBRASKA NATIONAL BANK OF OMAHA V. HENRY W. 
PENNOCK. 


Frtep May 19, 1898. No. 8086. 


Action on Renewal Note: FarmureE OF CONSIDERATION: EVIDENCE, 
Where a party defendant gave his promissory note in renewal 
of his past due note which had been given partly in considera- 
tion of the conveyance to him of certain lots by the payee named 
on both notes, such maker cannot defeat an action against him 
on the renewal note, in the hands of an assignee thereof before 
due, by showing that, at the time whtn said renewal note was 
executed, the payee promised to cause improvements to be made 
which would enhance the value of the said lots; the time fixed 
for the performance of such promise being subsequent to the 
date when the note was, in fact, assigned to plaintiff. 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Reversed. 


Warren Switeler, for plaintiff in error. 


Louis D. Holmes and Henry W. Pennock, contra. 


Ryan, C. 


This action was begun in the county court of Douglas 
county, from which court, by appeal, it was taken to the 
district court, in which there was a trial without a jury 
and a finding and judgment in favor of the defendant. 
The recovery was sought by plaintiff on a promissory 
note in these words and figures, to-wit: 


» ($322.04. OMAHA, NEBRASKA, August 13, 1890. 
“On the 13th day of January, 1891, for value received, 
I promise to pay to the order of the Patrick Land Com- 
pany of Omaha three hundred twenty-two and .04 dol- 
lars, at its office in Omaha, Nebraska, with interest from 
this date at the rate of eight per cent per annum, payable 
semiannually. In case this note is not paid at maturity, 
it shall bear interest at the rate of ten per cent per an- 
num until paid. Henry W. PRNNOCK.” 
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The petition was in the ordinary form, The answer 
contained an averment that said note was indorsed after 
matwity, and there was a stipulation to the effect that 
before maturity said note was transferred by a separate 
instrument, as collateral security for a note of $5,000 
given by the Patrick Land Company to plaintiff. It was 
further averred in the answer that the note sued on was 
given to the Patrick Land Company for the purpose of 
renewing notes held and owned by said company then 
past due, and subject to all defenses in the hands of said 
company; that no consideration was given defendant for 
such renewal; that the same was given as an accommo- 
dation to said company and at the special instance and — 
request of the officers of said company. Plaintiff in this 
action is the assignee of the renewal note above referred 
to, and its right to recover cannot be defeated by reason 
of transactions preceding, and independent of, the mak- 
ing of that note. (Brugman v. Burr, 30 Neb. 406.) 

With respect to the renewal notes, of which that in 
suit was one, defendant in his answer alleged that at the 
time of making such renewals the Patrick Land Com- 
pany entered into further and renewed agreements that 
a street car service from the center of the city, operated 
by electricity, would be provided by said company dur- | 
ing the coming fall; that said service would be a con- 
tinuous street railway service from the center of the 
city of Omaha through Dundee Place near the lots of 
defendant-—the cars to run at intervals of not to exceed 
fifteen minutes until 10 o’clock at night; that the note 
sued on was given in renewal of said former notes upon 
such express agreement and representation of said com- 
pany, and without such agreement and representation 
defendant would not have renewed the former notes 
then past due and in the hands of the company. It was 
alleged in the answer that there had been no compliance 
by the Patrick Land Company with said agreement and 
representations, by reason whereof defendant had suf- 
fered damage in the sum of $1,500. There were other 
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facts pleaded in the answer, but they need not be de- 
scribed, for the finding of the court was limited to the 
above matters, as clearly appears from the language in 
the journal entry of its final judgment: “That the de- 
fendant, by reason of the failure of the Patrick Land 
Company to build the street car line, provide transpor- 
tation, and make the improvements in pursuance of the 
agreements made at the time of making said note, suf- 
fered damage in the sum of $1,500; that the amount due 
on the note is $439.58, and that the consideration for 
said note has heretofore failed.” In regard to the renewal 
of the note in suit there was no evidence except the testi- 
mony of the defendant, which was as follows: 

Q. What was the inducement to you to secure the re- 
newal of former notes, the note in suit being one of such 
renewal notes? 

A. I would not have made this renewal—would not 
have given this note in renewal of notes then past due 
unless Mr. Allen and Mr. Kurtz, as officers of the com- 
pany, had then agreed to—I have previously stated what 
the agreement was—I wish to refer to the former agree- 
ment now—unless Mr. Allen had made statements to 
me which I have outlined in my testimony before this, 
relative to the extension of the street car service to Dun- 
dee within the coming fall of 1890. 

The conversation above alluded to had previously been 
thus described in the testimony of the defendant: 

Before executing this last note which was to take the 
place and be in renewal of those other notes I have men- 
tioned I went to the office of the Patrick Land Company 
and had several conversations with Mr. Allen, who was 
then the vice-president, and Mr. Kurtz, who was the sec- 
retary at that time, in regard to Dundee Place. At that 
time Mr. Allen informed me that he wished that I would 
take up these notes past due, and I complained that the 
company had not fulfilled its agreement to give us rapid 
transportation, and that it had been impossible for me 
to sell the lots and that I was unable to meet the notes; 
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and he said he wanted to get them into proper shape; 
he did not want to carry this past-due paper and wanted 
me to fix it up. And [ think nothing was done at the 
first meeting. Afterwards, we had a conversation in 
which he said that the company was negotiating with 
the Omaha Street Railway Company and that they had 
practically closed its negotiations; that they had ar- 
ranged with them to extend its Farnam street line 
through Dundee Place in the vicinity of my lots, and that 
the service would be not to exceed fifteen minutes be- 
tween cars, and it would run until 10 o’clock at night, 
and that the service should be one continuous service 
from the center of the city; and he even went so far as 
to ask me to see Mr. Murphy about it. He said this was 
to be done within a few months—the coming fall—and 
this was, I think, in the summer of 1890, and he said in 
the fall it would certainly go out there; that they had 
made the arrangements and they would push it through 
to completion and see that rapid transpertation was 
had. 

Q. What was then done about giving a renewal of the 
notes? 

A. I said to him, with that understanding, I would 
give him new notes for the old ones and place the paper 
in better shape for the company. 

By the testimony of defendant it was disclosed that in 
the latter part of the year 1888 he had purchased nine 
lots in Dundee Place from the Patrick Land Company 
for $9,200, of which some amount, not stated, was paid 
in cash, and, for the balance, notes were given secured 
by mortgages on the lots purchased; that without the 
improvements agreed to be made these lots were worth in 
1890, $500 each, or $4,500 in all, and that in the years 1888, 
1889, and 1890 a great many lots in Dundee Place were 
sold at prices ranging from $1,000 to $1,250 each. By his 
answer the defendant admitted that in December, 1888, 
he sold five of the nine lots bought by him of the Patrick 
Land Company, but there is no showing in the record 
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of the amount realized by this sale. The facts just noted 
make clear two propositions, and these are: First, that 
there has not been a total failure of consideration; and, 
second, that defendant cannot rescind, for he cannot 
convey to the company the five lots which he has sold. 
His remedy, if any, is of necessity confined to compensa- 
tion in damages for the failure of the Patrick Land Com- 
pany to procure street car service of the character above 
indicated. The note sued on was dated August 13, 1890, 
and was due January 13, 1891. It was transferred to 
plaintiff on September 5, 1890. The street car service 
from the center of Omaha, under the agreement relied 
on by defendant, was not required to be put in operation 
until the fall of 1890. When the note was transferred 
the time limited for compliance with the Patrick Land 
Company’s agreement had not yet expired. A transfer 
by an instrument separate from, and independent of, the 
note, while it operated to convey the title, did not cut 
off equities or defenses, as would have been done had this 
negotiable note been regularly indorsed. (Doll v. Hol- 
lenbeck, 19 Neb. 639; Colby v. Parker, 34 Neb. 510; Gaylord 
v. Nebraska Savings & Exchange Bank, 54 Neb. 104.) 

But was there such an existing equity or defense, at 
the time this note was transferred, that defendant can 
now avail himself of it to defeat a recovery on the note? 
The agreement or representation, as it is called, which 
the defendant seeks to avail himself of, was in no sense 
a representation of an existing fact. There is a class of 
cases with which this should not be confounded. Illus- 
trations of this class are found in the sales of machines 
accompanied by warranties that such machines will do 
good work. This does not amount to a promise of the 
vendor to do anything in the future, but it is a represen- 
tation that the construction is such that, on trial, the 
machines will be found to operate in the manner de- 
scribed. In the case under consideration it is even doubt- 
ful whether the promisor could be said to have under- 
taken anything more than to procure the Farnam street 
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line of railway to be operated through Dundee Place. 
Conceding the correctness of the construction given the 
alleged agreement by the district court, there is pre- 
sented the question whether or not an independent agree- 
ment of the payee to perform a stipulated service in the 
future, for the benefit of the maker of the promissory 
note, so inheres in that note as to defeat, to the extent 
of damages for the non-performance of such promise, a 
recovery upon it in the hands of one to whom such note 
has been transferred previous to the time fixed for the 
performance of such service. In Salladin v. Mitchell, 42 
Neb. 859, Post, J., in the delivery of the opinion of this 
court, said: “Wedo not rest our conclusion * * * but 
upon the proposition that the right of set-off existed, 
according to well established equitable principles, be- 
fore the adoption of the Code, and that the assignee suc- 
ceeded to the rights of the insolvent banking company 
as they existed at the date of the assignment,*and no 
other or greater rights. The authorities bearing upon 
the proposition are not, it is conceded, altogether harmo- 
nious, but the rule as above stated has the support of a 
decided majority of the courts, as well as text-writers, 
and rests upon the more satisfactory reasons.” In the 
case in which the above language, fortified by numerous 
citations, was used the assignee of the Northwestern 
Banking Company had brought an action for the fore- 
closure of a mortgage executed to it by the Mitchells. 
They answered that before the failure and assignment 
of the banking company they had sold the mortgaged 
property to one Borchers, who assumed payment of the 
mortgage, and by whom and for whose benefit deposits 
had been made with the banking company of sums ag- 
gregating a sufficient amount to have discharged the 
mortgage, before the failure of the banking company, 
and upon this showing, sustained by sufficient evidence, 
it was held that the district court had properly adjudged 
said mortgage to have been fully paid. 

Another line of cases holds that where parties have 

17 
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claims against each other, not yet due, and‘there is an 
assigninent of one of these claims, the other cannot be 
pleaded as a set-off in a suit by such assignee. There 
is not a uniformity of holdings on this point, and it is now 
noticed, and adjudged cases are cited in support of it, 
to illustrate the extent to which some courts enforce the 
rule that a set-off, to be available against an assigned 
chose in action, must have had such a status at the time 
of such assignment that an independent action might 
have been maintained upon the alleged set-off. (Martin 
vo. Kunemuller, 37 N. Y. 396; Adams v. Rodarmel, 19 Ind. 
339; Myers v. Davis, 22 N. Y. 489; Kinsey v. Ring, 53 N. 
W. Rep. [Wis.] 842; Francis v. Leak, 33 N. E. Rep. [Ind.] 
807.) In the case under consideration the defendant 
gave his negotiable promissory note payable at a date 
seventeen months distant. He testified that he gave 
this note, not on the consideration, but with the under- 
standing, that an electric street railway would be con- 
structed in the fall succeeding the month of August in 
which the note was executed. Before the lapse of the 
time for the construction of the railway this note was 
transferred to plaintiff. It is possible that the defend- 
ant regards this right to set up the failure to perform 
as being within the provisions of our statute defining 
acounter-claim. By section 101, Code of Civil Procedure, 
a counter-claim which may be pleaded “must be one 
existing in favor of a defendant, and against a plaintiff, 
between whom a several judgment might be had in the 
action, and arising out of the contract or transaction set 
forth in the petition as a foundation of the plaintiffs 
claim, or connected with the subject of the action.” The 
provisions as to parties between whom a counter-claim 
may be pleaded are not material in view of the facts of 
this case. By the other provisions of the section the 
subject-matter of counter-claim is classified under two 
heads: First, the counter-claim must arise out of the 
contract or transaction set forth in the petition as the 
foundation of plaintiff’s claim; or, second, it must be 
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connected with the subject of the action. In this case it 
may be conceded that the promise to secure the construe- 
tion of the street railway through Dundee Place influ- 
enced the defendant to sign a promissory note in renewal 
of another, or of others of his notes, then past due. This 
_ promise was to perform a certain act, or procure it to be 
performed, at quite a distance of time in the future. 
When this note was executed there existed no right of 
counter-claim in favor of defendant. His written under- 
taking, as expressed by his promissory note, was to pay 
asum of money certain, at a fixed time, to.the order of a 
company named. If he had desired to condition his lia- 
bilities on the performance of an independent act by 
the company, he should have so qualified his undertak- 
ing. The counter-claim, as he now seeks to assert it, did 
not become subject to compensation by an action for 
damages until long after another party had acquired 
ownership of the negotiable instrument put in circu- 
lation without condition or restriction. His reliance for 
performance was upon the promise of the Patrick Land 
Company, and for its failure to perform, his remedy, if 
any, is against that party. For the error in the allow- 
ance of thé defendant’s set-off or counter-claim the judg- 
ment of the district court is reversed. 


REVERSED AND REMANDED. 


JOSEPH BUSH ET AL. V. STATE OF NEBRASKA. 


FitED May 19,1898. No. 9919. 


1, Criminal Law: PLEA IN ABATEMENT: WAIVER. A plea in bar is, by 
our statute, to be deemed a waiver of a plea in abatement, and 
this is held to follow where both pleas are presented by a single 
pleading. 


2. 


: PLEA IN BaR: Jury Trrat. Where the allegations of a plea 
in bar, liberally and fairly construed, substantially state that 
the prisoner has previously, by a court having jurisdiction, had a 
judgment of acquittal, the truth of the averments of the plea 
must be determined by a jury. 
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Error to the district court for Fillmore county. Tried 
below before Hasrinas, J. Reversed. 


LW. Billingsley and &. J. Greene, for plaintiffs in error. 


C.J. Smyth, Attorney General, and Ed P. Smith, Deputy ° 
Attorney General, for the state. 


RYAN, C. 


The information in this case was filed in the district 
court of Fillmore county, and thereby the defendants 
were charged with having broken and entered, in .the 
night-time, a certain bank building, and with having 
stolen therefrom a large sum of money. There was a 
conviction, and thereupon the defendants were sentenced 
to serve a term of seven years in the penitentiary. There 
were in the same pleading a plea in abatement and one in 
bar, but as the plea in bar was a waiver of the plea in 
abatement (Criminal Code, sec. 444), we shall consider 
merely that in bar, which was in this language: “The 
defendants, having heard read the information herein, 
say that the state of Nebraska ought not further to 
prosecute said information against them, because at the 
last term, 1897, of the district court of Fillmore county, 
Nebraska, held in Geneva, in said county, they, the said 
James Lovejoy and Joseph Bush, under the names of 
Leonhard and Doe, but being in fact the same persons, 
were duly informed against by the county attorney of 
Fillmore county, Nebraska, on the same charge. They 
were duly arraigned in said court on said information 
and pleaded not guilty thereto; that after having pleaded 
not guilty, and being placed upon their trial, they were 
acquitted by being discharged of the offense charged in 
said information and went acquit.” ‘The above language 
very closely follows that in which the plea in bar was 
couched in Arnold v. State, 38 Neb. 752, and in that case 
the plea was held sufficient both in form and substance. 
To the dual pleas in abatement and in bar there was in 
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this case interposed a demurrer on two grounds, which 
were: “First—Said plea includes a misjoinder of a plea 
in abatement and a plea in bar. Second—Said plea does 
not include facts sutticient to warrant any action of the 
court by way of abatement or otherwise, except the over- 
ruling thereof.” The ruling on this demurrer is thus 
recited in the record before us: “And now, to-wit, on this 
same day, viz., November 12, 1897, this cause again came 
on to be heard on the plea filed by defendants herein, 
and the demurrer thereto filed by plaintiff, and the de- 
fendants being present in court and represented by their 
counselors as aforesaid, the same was duly submitted to 
the court, upon consideration whereof the court, being 
fully advised in the premises, does sustain the said de- 
murrer to the said plea of the said defendants and an- 
nounces to the defendants that they may try their plea 
in abatement to the jury as they try their case in chief, 
to which said ruling of the court the defendants Joseph 
Bush and James Lovejoy, by their counsel, then and 
there duly except.” In Arnold v. State, supra, it was said: 
“But where the allegations of the plea in bar, liberally 
and fairly construed, substantially state that the pris- 
oner has befure, by a court having jurisdiction, had judg- 
ment of acquittal, or in such court been convicted, 
or has been pardoned for the same offense for which he 
stands charged in the indictment to which the plea in 
bar is offered, then the truth of the facts averred in said 
plea must, and can only, be tried by a jury.” In the case 
under consideration the truth of the averments was ad- 
mitted by the demurrer, and after this demurrer had 
been sustained there was no question which could be 
submitted to a jury. Because of the rulings of the court 
whereby the defendants were deprived of the right to a 
trial by jury of the facts alleged by them in bar of further 
proceedings, the judgment of the district court is re- 
versed, 
REVERSED AND REMANDED, 
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H. A. DaRNER Vv. DANIEL DaGGErt. ; 


FILED May 19, 1898. No. 8072. 


Sales: Fatse REPRESENTATIONS: CHARACTER OF Goops: EVIDENCE: 
Instructions: Review. In an action for damages because of 
false representations made by the vendor as to the correctness 
of an invoice of the goods sold, held there was no prejudicial error 
in permitting a witness to testify that certain goods were old, 
when that fact was important in determining their rea] value 
tested by the invoice, and that this was especially the case in 
view of the fact that the court afterwards instructed the jury 
that it should not take such evidence into account as furnishing 
a basis for recovery because of the quality of the goods in ques- 
tion being defective. 


ErRRoR from the district court of Dawson county. Tried 
below before HoLcoms, J. Affirmed. 


OC. W. McNumar and G. W. Fox, for plaintiff in error. 
E. A. Cook, contra. 


Ryan, C. 


In this case there has already been prosecuted pro- 
ceedings in error in this court for the reversal of a judg- 
ment rendered by the district court of Dawson county. 
(Darner v. Daggett, 35 Neb. 695.) There was a reversal 
of said judgment, because there had been admitted in 
evidence a statement of a witness as to his estimate of 
the difference in value of the goods in the condition they 
were in as compared with what they would have been 
worth had they been as represented. This ruling was 
because of the fact that in the petition no claim had been 
made for damages, because of a misrepresentation by 
the vendor of the quality of his goods. The gist of the 
action, it was held, was for the recovery of damages from 
defendant for falsely representing that the invoice, on 
the faith of which plaintiff purchased the stock of goods, 
was based upon the Chicago market, and errors in the 
footings of said invoice, and a shortage of the goods, 


° 
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tested by the invoice. The cause was remanded for a 
new trial, which was duly had, resulting in a judgment 
for plaintiff in the aforesaid district court. 

The petition in error of the judgment defendant con- 
tains an assignment that the verdict was not sustained 
by the evidence, but we shall not enter into a detailed 
statement for the purpose of showing that this conten- 
tion is unfounded. The errors urged with reference to 
the introduction of evidence proceed upon the assump- 
tion that there were the same errors which caused the 
reversal of the first judgment. In this view we cannot 
eoncur. It is true the district court refused to strike out 
statements of witnesses as to the goods being old or new, 
and it may be admitted that, over objections, testimony 
of that character was permitted to go to the jury. But 
it was in evidence, likewise, that there was a. difference 
in the invoice price of such goods dependent upon when 
they had been manufactured. [or instance, one witness 
said of certain stoves that they were in use when he was 
a small boy, and that he had never seen any of that kind 
in stock or in use since he was a boy. When there was 
an attempt to show that these stoves were old, unserv- . 
iceable, broken, rusty, and unsalable, the offer was re- 
jected. There was no proof of damages because of de- 
fects of the character above indicated, and that there 
might be no misapprehension the following instruction 
was given to the jury: 

“2. There are no allegations in the petition that the 
goods in controversy were of an inferior quality or char- 
acter than as represented and you will disregard any 
evidence bearing on that matter.” 

It is insisted that there was error in certain instruc- 
tions, but the argument on that head is met by the above 
discussion of the evidence as to which objections were 
urged. In addition to these criticisms of the instructions 
it is objected that by one of them the jury was told to 
consider all of the evidence, and that this instruction 
justified the consideration of that which should not have 
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been taken into account. If there was error in this in- 
struction it could not be considered, for no exception was 
taken to the giving of it. The judgment of the district 
court is 


. 


AFFIRMED. 


WALTER W. BROWN ET AL. V. DIETRICH BOSE ET AL. 


FiteD May 19,1898. No. 8121. 


Attachment: Satz oF Non-RESIDENT’s REALTY: TITLE OF PURCHASER: 
Derective Notick. Under a sale of the real property of a non- 
resident defendant appropriated by attachment proceedings, a 
purchaser acquires a title which cannot be collaterally ques- 
tioned in another action, even though the publication of notice 
preceding the judgment in the attachment proceedings might 
have been held defective if it had been properly assailed. 


Error from the district court of Otoe county. Tried 
below before CHAPMAN, J. Affirmed. 


Charles F. Tuttle, William D. Beckett, and D. T. Hayden, 
for plaintiffs in error. 


John C. Watson, contra. 


RYAN, C. 


This was an action of ejectment in which there was 
final judgment in favor of the defendants in the district 
court of Otoe county. The trial was to the court without 
a jury, and the correctness of its conclusion depends 
upon a single question, which is presented by the follow- 
ing facts: Previous to March 14, 1890, the real prop- 
erty in controversy was owned by the ancestor of the 
plaintiffs in error. On that day there were two peti- 
tions and other proper showings for an attachment, 
which issued against said owner of the real property in 
dispute in as many actions. The attachment defendant, 
at the time of all the transactions herein referred to, 
was a non-resident of this state. The levies of the writs 
of attachment were made respectively, on March 20, 
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1890, and March 25, 1890: The publications of notice to 
the non-resident defendant were made March 14, March 
21, March 28, April 4, and April 11, 1890. By stipula- 
tion on the trial of this case it was admitted that the 
two above mentioned actions were begun against the 
defendant Brown to cause to be sold the premises in 
dispute for the payment of debts owing by him; that 
said property was purchased at sheriff’s sale, and that, 
through the purchaser at said sale, the defendant in the 
district court, as an innocent purchaser, derived his title, 
under which, at the time of the commencement of the 
action, he was in possession. The contention of plain- 
tiffs in error js that no publication could properly be 
made of the notice to the non-resident defendant until 
after a levy of attachment; th4t after such levy there 
were not four publications of the notice, and conse- 
quently the court, at the time it directed a sale of the 
property, had no jurisdiction to order a sale thereof, 
from which premises it is argued that the sale pursuant 
to such order was not effective to vest title. 

In Darnell v. Mack, 46 Neb. 740, this exact question was 
not involyed, but arguendo there were cited several cases 
in support of the proposition that jurisdiction to order 
a sale depends upon the lawful seizure of the property, 
and that subsequent defects may render the judgment 
erroneous, but not void. We have again examined these 
cases and find that they sustain the proposition in sup- 
port of which they were cited. (Cooper v. Reynolds, 10 
Wall. [U. S.] 308; Paine v. Mooreland, 15 O. 4385; In re 
Clark, 3 Den. [N. Y.] 167; Beech v. Abbott, 6 Vt. 586; 
Williams v. Stewart, 3 Wis. 678; Field v. Dortch, 34 Ark. 
399; Hardin v. Lee, 51 Mo. 241.) We could add nothing 
of value by going over the propositions considered in 
Darnell v. Mack, supra, and hence refrain from any at- 
tempts in that direction. The reasoning meets our ap- 
proval, as applied to the facts of this case, and it is nec- 
essary merely to refer to that reasoning for a discussion 
of the pivotal question with which we are dealing. 
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The irregularities complained of by plaintiffs in error 
were of such a nature that, possibly, they might have 
been available in the actions in which they occurred. 
They cannot now be invoked to sustain a collateral attack 
upon the judgments rendered in those actions and upon 
the proceedings afterward had for the enforcement of 
said judgments. There is found no error in the record 
and the judgment of the district court is 

: AFFIRMED. 


CHARLES J. CLARK ET AL. V. JOHN H. CHARLES ET AL., 
IMPLEADED WITH WILLIAM H. GEORGE ET AL., AP- 
PELLEES, AND MARY CROSBY ET AL., APPELLANTS. 


FiteD May 19,1898. No. 8124. 


1. Purchase of Realty Pendente Lite. A purchaser of real estate, 
during the pendency of a suit for its partition, from a party to 
such suit, is as much bound by the disposition made of the real 
estate by the decree rendered in such action as his grantor. 


2. Decree by Consent: Parrirs: Review. When a decree is entered 
conforming to the agreement and consent made in open court 
of all the parties to the action, the court having jurisdiction to 
enter such decree, then no party to that decree, nor one claiming 
under such party, can be heard to question it except for frand 
or mistake, even though the pleadings would not support the 
decree had the action been contested. 


3. Judgment: ATrack. To entitle a party to a judgment to be relieved 
from its provisions, on motion after term, it is an essential pre- 
requisite that he have a defense to the judgment as it stands. 

4. Partition: AccEPTANCE OF LAND: ErrEcT oF DECREE. Where one 
accepts the lands awarded him by the provisions of a consent 
decree partitioning real estate, he thereby ratifies the entire 
decree; and he may not hold his lands and be relieved from the 
burdens imposed thereon by such decree. 


APprAL from the district court of Dakota county. 
Heard below before Norris, J. Reversed. 


Spalding, Tay ylor & Burgess and W. E. Gantt, for appel- 
lants, 
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Clark v. Charles. 


R. EF. Evans, M. C. Beck, Jay & Welty, R. B. Daley, and 
McConkey & Daley, contra. 


RaGan, C. 


Patrick Gaughran died intestate in 1867 seized in fee- 
simple of the following described real estate, situate in 
Dakota county, Nebraska, to-wit: Lots 1 and 2, in section 
28, township 29 north, and range 9. He left surviving 
him as his only heirs-at-law certain brothers and sisters 
and their descendants. John Gaughran, a brother of 
Patrick, about the date of the latter’s decease, took pos- 
session of his real estate and held the same until the year 
1887, at which date he attempted to convey the entire 
property to one John Hogan, and he, about the same 
time, conveyed a portion of the land to George M. (N.) 
Martin, and another portion to Charles J. Clark. In this 
same year Hogan, Clark, and Martin each instituted a 
suit against Mary Crosby, Kate Leith, and Peter Gaugh- 
ran, heirs-at-law of Patrick Gaughran, deceased, appel- 
lants here, and various other parties to quiet his title to 
his respective portion of the real estate which he claimed. 
These three suits were consolidated for trial and known 
in the record here as the Clark-Charles suit. The appel- 
lants claimed to be the owners of certain shares of the 
land, as heirs of Patrick Gaughran, deceased, and de- 
manded of Hogan, Clark, and Martin an accounting of 
the rents and profits, and prayed for a partition of the 
real estate among the owners thereof and for general 
equitable relief. This suit pended on the docket until 
August 12, 1891, at which date the court made its find- 
ings and entered a decree, which, so far as material here, 
is to the effect that Hogan, Martin, Clark, and the appel- 
lants Crosby, Leith, and Peter Gaughran were the owners 
of the real estate in controversy, entitled to a partition 
thereof; that Hogan, Martin, and Clark, or either of 
them, should not be charged with the rents of such real 
estate, but that the taxes against the land should be set 
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off against the rents, and liquidate the same; that the real 
estate should be partitioned among these owners; that 
Crosby, Leith, and Peter Gaughran, the appellants, 
should take their portions of the real estate discharged 
of the taxes; and that whatever taxes were liens upon the 
portions of the real estate which should be awarded the 
appellants should become liens upon the portions of the 
real estate partitioned to Martin, Hogan, and Clark. 
The appellants were also to take their portions of the real 
estate which might be awarded them free of the costs of 
the suit. This decree was not entered in pursuance of 
evidence heard by the district court, but recites that it 
was entered in accordance with the stipulation and 
agreement of all parties to the action. Subsequent to 
the date of the entry of this decree and in pursuance of 
its provisions commissioners were appointed, who parti- 
tioned these lands among the parties owning them. The 
partition was made and duly reported to the court and by 
it confirmed September 8, 1891. Subsequently, on March 
4, 1892, on motion duly made therefor, and in pursuance 
of due notice to all parties interested in the action, the 
court modified the decree of August 12, 1891, so as to 
ascertain the amount of tax liens that existed against 
the real estate partitioned to Crosby, Leith, and Peter 
Gaughran, and decreed that the amounts of those taxes 
should be liens against the specific portions of the land 
set off to Clark, Hogan, and Martin. While the Clark- 
Charles suit was pending, and before the rendition of the 
decree of August 12, 1891, W. H. George purchased from 
Martin a portion of his interest in the real estate in con- 
troversy. After the rendition of the decree of August 
12, 1891, James P. Twohig and Lola M. Hunt became in- 
terested in the real estate by purchase from the parties 
to that decree, other than the appellants. George, Two- 
hig, and Huut, as late as May 15, 1894, each filed in the 
district court of Dakota county, and in this Clark-Charles 
suit, two motions—one to modify the decree of August 
12, 1891, in so far as it decreed that the taxes which were 
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liens against the real estate which should be partitioned 
to the appellants should be made liens against the real - 
estate which should be partitioned to Clark, Hogan, and 
Martin, by striking that provision frou. the decree, and 
to vacate the modification of that decree made March 4, 
1892, in and by which the amount of these liens was ascer- 
tained and declared to be liens upon the specific property 
which had been set off to Martin, Clark, and Hogan. 
The motions filed by George, Twohig, and Hnnt were con- 
solidated, tried together by the district court, and sus- 
tained, and from this order Crosby, Leith, and Peter 
Gaughran appeal. 

1. The decree of August 12, 1891: The appellees pur- 
chased their interest in the real estate during the pend- 
ency of the Clark-Charles suit, and from persons who 
were parties to that suit, and under the court’s jurisdic- 
tion, ov purchased froin parties to the suit after the ren- 
dition of the judgement of August 12, 1891, and are, there- 
fore, as munch bound by the judgment rendered in that 
action as the parties to that suit. When George pur- 
chased his interest in the real estate in controversy the 
title to the real estate was in litigation. The court had 
jurisdiction of the subject-matter of the action and of all 
the parties who claimed to be owners of or interested in 
the real estate, and George, by purchasing from one of 
these litigants, is as much bound by the decree rendered 
in that action disposing of this real estate as if he had 
been a party to the action. Hunt and Twohig purchased 
their interest in this property from persons who were 
parties to the Clark-Charles suit after the decision of that 
case which fixed the status of the property, and they sim- 
ply took the title which their vendors had, and that title 
was subject to the decree pronounced in the Clark- 
Charles suit. (Black, Judgments sec. 550, and cases 
there cited; Murray v. Ballou, 1 Johns. Ch. [N. Y.] 565; 
Lincoln Rapid Transit Co. vr. Rundle, 84 Neb. 559; Code of 
Civil Procedure, sec. 85.) 

2. The record before us will not sustain the finding 
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that this decree was procured by fraud practiced by any 
_ one, nor that the decree is the result of a mistake, neglect, 
or omission of the clerk of the court. 

3. It is insisted that the decree of August 12, 1891, in 
so far as it made the costs of the Clark-Charles suit and 
the taxes against the lands which might be partitioned 
to the appellants liens upon the lands which should be 
partitioned to Martin, Hogan, and Clark, was void, and, 
therefore, was irregularly obtained, within the meaning 
of the third subdivision of section 602 of the Code. 
Whether a void judgment is one irregularly obtained 
within the meaning of this section of the Code we do not 
determine. The argument that the decree is void is 
based upon counsel’s contention that the pleadings filed 
in the Clark-Charles suit do not support the portion of 
the decree assailed. We think the answer to this argu- 
ment is that this decree does not depend for its support 
entirely upon the pleadings filed in the Clark-Charles 
suit, but is the result of the solemn agreement and stipu- 
lation of the parties in open court. It is a judgment 
based upon the consent of all the parties to the action, 
and as the court had jurisdiction of those parties and of . 
the subject-matter of the suit—had jurisdiction and au- 
thority to enter just such a decree as it did enter—no 
party to that decree, nor one claiming under such a party, 
can be heard to question it, except for fraud or mistake. 
In Fletcher v. Holmes, 25 Ind. 458, the court said: “We 
can conceive of no reason why a judgment entered by 
agreement, by a court of general jurisdiction, having 
power in a proper case to render such a judgment, and 
having the parties before it, should not bind those by 
whose agreement it is entered, notwithstanding the 
pleadings would not, in a contested case, authorize such 
a judgment. The object of a complaint is to inform the 
defendant of the nature of the plaintiff’s case. It is for 
his protection that it is required. If he wishes to waive 
it, or agrees to the granting of greater relief than could 
otherwise be given under its averments, without amend- 
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ment, and such relief is given by his consent, we think 
that the judgment is not even erroneous, much less void, 
as to him.” 

4. Modification of the judgment made March 4, 1892: 
It is also insisted that the modification made March 4, 
1892, of the decree in the Clark-Charles suit was void as 
to the appellees, because Martin, Clark, and Hogan, un- - 
der whom the appellees claim, had no notice of that pro- 
ceeding. It would subserve no useful purpose whatever 
to set out the evidence upon that subject, and it must 
suffice to say that we think the contention that Martin, 
Clark, and Hogan had no notice of the application to 
modify this judgment is wholly unsustained. The juris- 
diction of the court to make the modification is also 
called in question. But the court did have jurisdiction 
to make the modification. The very statute which the 
appellees are invoking in this proceeding conferred power 
upon the district court to make the modification com- 
plained of. 

5. There are two reasons why the appellees are not 
entitled to have their motion sustained: 

First. Section 606 of the Code of Civil Procedure pro- 
vides that a judgment shall not be vacated on motion or 
petition until it is adjudged that there is a valid defense 
to the action in which the judgment is rendered; or, if the 
plaintiff seeks its vacation, that he has a valid cause of 
action. The appellees have not shown that the feature of 
the decree of August 12, 1891, of which they complain is 
inequitable, unjust, or illegal. In other words, they have 
not shown that that decree is not just what it should be. 
They and their grantors had had possession of this real 
estate for twenty years, and in the judgment which orders 
it to be partitioned among the appellants and appellees 
the court decrees that the appellees shall not account for 
the rents and profits of this land during the years they 
have held it, and in consideration of this that the costs of 
the suit shall be borne by the appellants, and the real es- 
tate awarded them shall be liable therefor; that the taxes 
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which may exist against the real estate set off to the 
appellants shall be paid by the appellees and that the 
property awarded them shall be liable for such taxes. 
If the appellees have any valid reason to urge against 
the justice and equity of this provision of the decree we 
have failed to discover it in this record. To entitle the 
appellees to be relieved from this provision of the decree 
it is absolutely essential that they should, in the language 
of the statute, show that they have a defense thereto. 
This they have not done. (Lander v. Abrahamson, 34 Neb. 
553; Janes v. Howell, 37 Neb. 320; Norwegian Plow Co. v. 
Boliman, 47 Neb. 186; Western Assurance Co. v. Klein, 48 
Neb. 904; Bankers Life Ins. Co. v. Robbins, 58 Neb. 44, and 
cases there cited.) 

Second. Another reason why the appellees are not en- 
titled to have their motion sustained is that their grant- 
ors have acquiesced in the decree. They accepted the 
lands awarded them by its provisions, and they cannot 
accept the decree in part and repudiate it in part. They 
must accept allornone. The lands allotted them came to 
them charged with certain burdens. They cannot accept 
the land and be relieved from the burdens, and the appel- 
lees are in no better position than their grantors. 

The judgment of the district court sustaining the mo- 
tions of the appellees is reversed. The cause is remanded 
to the district court of Dakota county with instructions 
to dismiss the motions of the appellees. 


REVERSED AND REMANDED. 


ran 


GUSTAVUS COLLINS, APPELLANT, V. CITY OF OMAHA, 
APPELLEP. 


FILep May 19,1898. No. 8087. 


1, Error Proceedings: Timrk. To invest this court with jurisdiction to 
review on error a judgment of the district court a petition in 
error must be filed here within one year after the date of the 
rendition of the judgment sought to be reviewed. 
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2. Appeal: Acrion aT Law. An appeal will not lie to this court from 
the judgment of a district court rendered in an action purely 
legal in its nature. 


APPEAL from the district court of Douglas county. 
Heard below before FERGUSON, J. Appeal dismissed. 


C.-A. Baldwin, for appellant. 
W. J. Connell, Lee S. Estelle, and HL. J. Cornish, contra. 


RaGANn, C. 

Gustavus Collins sued the city of Omaha in the district 
court of Douglas county for damages for false imprison- 
ment. The city demurred to the petition of Collins on 
the ground that it did not state facts sufficient to consti- 
tute a cause of action. The district court sustained the 
demurrer. Collins refused to plead further, and a judg- 
ment was entered dismissing his suit. To review this 
action of the district court he has filed here a transcript 
of the record and proceedings had in the court below, 
and had the case docketed as an appeal. No petition in 
error has ever been filed in this court, and as more than 
one year has elapsed since the rendition of the judgment 
of the district court, we have no jurisdiction of the case. 
To invest this court with jurisdiction to review, on error, 
a judgment of the district court a petition in error must 
be filed with the clerk of this court within one year after 
the date of the rendition of the judgment sought to be 
reviewed. (Campbell v. Farmers & Merchants Bank, 49 
Neb. 143.) Jurthermore, this action is one purely legal 
in its nature, and an appeal will not lie to this court 
from the judgment rendered by a district court in such 
an action. This court can only review such a judgment 
on a petition in error. The proceeding filed here is 


DISMISSED, 


18 
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STATE OF NEBRASKA, PX REL. WILLIAM T. PATTERSON, 
v. JOHN F’. WENZEL ET AL. 


Firep May 19, 1898. No. 9959. 


1. School Lands: Ricuts or LEssErs. The rights of a lessee of state 
school lands are to be determined by the law in force governing 
the leasing of school] lands at the date of the execution of his 
lease. 


2. :——+. The act of 1879 granting to the lessees of school 


lands the privilege of purchasing the same at private sale was a 
mere offer or option to such lessees which the state might with- 
draw at any time before its acceptance by a lessee whose lease 
antedated the passage of such act. 


3. Mandamus: NaTuRE oF REMEDY. The remedy by mandamus rests 
upon the legal rights of the relator upon one hand and the legal 
obligations and duties of the respondent on the other. It cannot 
be predicated solely upon the equities existing between the par- 
ties. 


4. School Lands: Ricurs or Lessres: Statutes. By section 1, chap- 
ter 71, Session Laws 1897, the state intended to, and did, withdraw 
from sale all its unsold and unleased school lands, and the school 
lands leased prior to the taking effect of the act of 1879, the 
lessees of which had not availed themselves of the privilege of 
purchasing prior to the taking effect of the act of 1897. 


Error from the district court of Pawnee county. 
Tried below before Sruuu, J. Affirmed. 


Conley & Fulton, for plaintiff in error. 


C. J. Smyth, Attorney General, Hd P. Smith, Deputy At- 
torney General, and John B. Raper, County Attorney of Paw- 
nee County, for the state. 


RaGan, C. 

On May 22, 1875, the state of Nebraska leased to one 
S. L. Northrop the west half of the northeast quarter 
of section 36, in township 2 north and range 9 east of the 
sixth P. M., for a term of twenty-five years from and after 
January 1, 1876, in accordance with the provisions of 
chapter 70, General Statutes 1873. William T. Patter- 
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son is now the state’s lessee of this land by virtue of vari- 
ous assignments of the lease from Northrop and those 
claiming under him. Said land is situate in Pawnee 
county. On August 10, 1897, Patterson desiring to pur- 
chase the same at private sale applied to the county au- 
thorities of said county to appraise said lands. The 
county authorities refused to appraise the lands and Pat- 
terson thereupon applied to the district court of said 
county for a mandamus to compel thein to do so. The 
district court sustained a demurrer interposed by the 
county authorities to Patterson’s application, dismissed 
the proceeding, and Patterson has filed a petition in error 
here to review this judgment of the district court. 

1. On June 24, 1867, an act providing for the registry 
of the school lands of the state and for their control and 
disposition went into effect. This is chapter 70, General 
Statutes 1873. By section 17 of this act the county com- 
missioners of the several counties of the state were au- 
thorized and directed to lease the common school and 
university lands within their counties upon certain terms 
and conditions for a term of twenty-five years from the 
first day of January after the date of such lease. It was 
in pursuance of this section of the statute that the lease 
to Northrop was made. Without a review or analysis of 
this statute, it must suffice to say that it contained no 
provision by which a lessee of the school lands of the 
state was given the right or option to purchase at private 
sale the lands leased by him during the continuance of 
his lease. So that the only right which Northrop ac- 
quired to the land in controversy by virtue of his lease 
was the right to use and occupy it for twenty-five years 
from and after the first of January, 1876, upon paying 
the cash rent reserved by the lease. The legislature of 
1877 (see Session Laws 1877, p. 174) passed another act, 
complete in itself, in reference to the registry, sale, leas- 
ing, and general management of the school lands of the 
state. This act made no reference whatever to the act of 
1867, just referred to, and while it provided for the leas- 
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ing of the school lands of the state, it made no provision 
whatsoever for the purchase at private sale of the school] 
lands of the state by a lessee thereof or by any other per- 
son. The legislature of 1879 amended section 19 of the 
act of 1877 so as to authorize any lessee of school lands, 
upon certain terms and upon compliance with certain re- 
quirements, to purchase at private sale the lands of which 
he was the lessee at an appraisal fixed thereon by or un- 
der the direction of the county authorities. (See Session 
Laws 1879, p. 110.) The legislature of 1883 passed an- 
other complete act in reference to the registration, sale, 
and leasing of the school lands of the state and repealed 
the acts of 1877 and 1879 just referred to. This act of 
1883, however, retained the provision of the act of 1879 
permitting a lessee of school lands of the state to pur- 
chase them at private sale. (See Session Laws 1883, p. 
302.) The legislature of 1885 passed a complete act upon 
the subject of the revistry, sale, and leasing of the school 
lands of the state and repealed the act of 1883. (See Ses- 
sion Laws 1885, ch. 85, p. 335.) This act of 1885 retained 
the provision of the acts of 1879 and 1883 authorizing a 
lessee of school lands to purchase them at private sale 
upon complying with the terms of the act, and the act 
was made chapter 80 in the Compiled Statutes of 1895. 
The legislature of 1897 passed an act entitled “An act to 
amend chapter 80, Compiled Statutes 1895, relating to 
school lands and funds, to prevent the further sale of 
school lands, and to repeal said original chapter 80, Com- 
piled Statutes 1895.” (See Session Laws 1897, ch. 71.) 
This act deals with the whole subject of the leasing and 
sale of the school lands of the state, and by section 1 of 
the act it is, among other things, provided that all the 
educational lands now owned by, or the title to which 
may hereafter vest in, the state shall be registered and 
leased, and that none of such lands shall hereafter be 
sold, except as specifically provided in the act, and that 
nothing in the act shall be construed to violate existing 
contracts of sale. 
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The respondents urge two contentions in support of 
the judgment of the district court. The first is that at 
the time the lease in controversy was executed no statute 
existed which authorized a lessee of the school lands of 
the state to purchase the same at private sale. As al- 
ready stated, we concede the correctness of this conten- 
tion. 

A second contention of the respondents is that the pro- 
vision of the acts of 1879, 1883, and 1885 which author- 
izes a lessee of school lands to purchase the same at pri- 
vate sale was an option or a privilege granted without 
consideration to such lessee by the state, and might be 
withdrawn by it at any time’ before its acceptance by 
such lessee; and that by the passage of the act of 1897 the 
state did withdraw this option given the lessee to pur- 
- chase, and that as Patterson had not availed himself of 
the privilege granted him to purchase the land at pri- 
vate sale prior to the time the statute withdrew the op- 
tion in 1897, he is not now entitled to do so. We think 
the contention of the respondents correct so far as it 
relates to lessees of school lands whose leases were exe- 
cuted prior to the taking effect of the act of 1879. The 
case at bar does not require us to decide whether the 
state could pass a valid law withdrawing the option to 
purchase from lessees whose leases were executed after 
the passage of the act of 1879, and we do not, therefore, 
decide that question. It is not a debatable proposition 
that Patterson can claim no greater rights under the 
lease in controversy than could his assignor Northrop, 
and that Northrop’s rights were fixed and determined by 
the statutes in force at the time of the execution of his 
lease in reference to the leasing of school lands. (State 
vy. Commissioners, 4 Wis. 432; State v. Thayer, 46 Neb. 137; 
State v. McPeak, 31 Neb. 139.) The state did not contract 
to sell these lands to Northrop, either by the lease which 
it issued to him or by any statute in force at that time; 
and if the acts of 1879, 1883, and 1885 had never been 
passed, then of course he would be in no position to in- 
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sist that the state should sell him these lands at private 
sale. By the acts of 1879, 1883, and 1885 the state, with- 
out consideration, granted to the prior lessees of its 
school lands the privilege of purchasing the same at pri- 
vate sale upon certain terms and conditions. We agree 
with the honorable the attorney general that this was a 
mere offer which the state might withdraw at any time 
before its acceptance by a lessee whose lease antedated 
the option itself. 

Counsel for Patterson insist that the state has estopped 
itself from refusing to sell these lands to him at private 
sale. In his application for a mandamus Patterson al- 
leges that, relying upon the provisions of the acts of 
1879, 1883, and 1885, authorizing lessees of school land 
to purchase the same at private sale, and intending so to 
purchase the land in controversy, he made lasting and - 
valuable improvements upon the same by building a 
stone house thereon and planting a portion of the land 
to fruit and ornamental trees, etc., and he insists that 
the state is now estopped from refusing to sell him the 
land. We do not mean to say that the state may not 
estop itself by its conduct the same as an individual, but 
we think there are two answers to the contention as ap- 
plied to the facts in this record. 

Conceding in the first place that the state by the pas- 
sage of the act of 1879 granted to the holders of school- 
land leases executed prior thereto the privilege of pur- 
chasing such lands at private sale, and that Patterson, 
relying upon this promise, changed his status and made 
permanent improvements upon the leased lands, which 
he would not otherwise have done, still, for aught the 
record before us discloses, the state gave Patterson a rea- 
sonable opportunity to avail himself of the option or 
privilege granted by the act of 1879 before the act of 1897 
went into effect, as the latter act was passed without an 
emergency clause and three calendar months elapsed 
after its passage before it took effect. 

Again, Patterson comes into court invoking the aid of 
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the extraordinary remedy of mandamus. This writ is 
only issued to compel the respondent to perform an act 
which the law specially enjoins upon him as a duty re- 
sulting from an office, trust, or station. Two things 
must concur ‘1 order that this writ may issue: The party 
applying for the writ must show that he is invested with 
the legal right to have the respondent perform the act 
which he seeks to compel him to perform, and it must ° 
also appear that the performance of the act by the re- 
spondent is one which the law specially makes it his duty 
to perform. Where the right of the relator to the writ 
is doubtful, or where there is a substantial doubt as to its 
being the legal duty of the respondent to perform the act, 
the writ will not issue. In other words, the remedy by 
mandamus must rest upon the legal rights of the relator 
upon one hand and upon the legal obligations and duties 
of the respondent upon the other hand. It cannot be 
predicated solely upon the equities existing between the 
parties. We conclude, therefore, that by the passage of 
the act of 1897 the state intended to and did withdraw 
from sale all its unsold and unleased school lands and 
the school lands leased prior to the taking effect of the 
act of 1879, the lessees of which had not availed them- 
selves of the privilege of purchasing such lands prior to 
the taking effect of the act of 1897. The district court 
correctly refused the writ of mandamus and its judg- 
ment is 
AFFIRMED, 


GroRGH M. MURPHY, APPELLANT, V. N. H. WARREN & 
COMPANY ET AL., APPELLERS. 


Firep May 19,1898. No. 8101. 


1. Contract: Construction: HLevators. The contract between the 
parties, set out in the opinion, construed, and held that certain 
elevators therein mentioned were not capital invested in the 
enterprise in which the parties were engaged. 


2. Partnership: Lizn or PaRTNER, Where two men are partners and 
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one is indebted to the other on copartnership transactions, the 
creditor has no lien, because of such partnership relation, upon 
his debtor’s individual property. 


APPEAL from the district court of Saline county. 
Heard below before Hastrines, J. Affirmed. 


F. I. Foss, E. EZ. McGintie, and W. R. Matson, for appel- 
lant. 


F.C. Power and S. H. Sedgwick, contra. 


RaGan, C. 


July 1, 1891, N. H. Warren & Co., an Illinois copart- 
nership, owned three grain elevators in this state—one lo- 
cated at Crete, one at Dorchester, and one at Friend. N. 
H. Warren & Co., as party of the first part, and George 
M. Murphy, as party of the second part, entered into an 
agreement in writing as follows: 

“Witnesseth, that for and in consideration of the agree- 
ments hereinafter set forth the party of the first part 
agrees to furnish the free use of their steam-power ele- 
vator at Dorchester and their borse-power elevator at 
Crete, in the state of Nebraska, fully equipped and ready 
for use, to the party of the second part. The said party 
of the second part agrees, in consideration of the free 
use of said elevators, to furnish his entire time, also cap- 
ital to the amount of fifteen thousand dollars, to carry 
on and properly handle the grain business at said Dor- 
chester and Crete, anything over that amount to be fur- 
nished by the party of the first part at seven per cent per 
annum. The grain bought shall be shipped to said party 
of the first part, unless it can be sold to better advantage 
elsewhere; the said party of the first part to charge and 
retain their regular commissions as fixed by the Chicago 
board of trade. The said party of the second part agrees 
to keep a correct and true record and account of weights, 
prices, and amounts paid for grain and of the amounts 
received for sale of said grain. 
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“On the Ist day of August in each year the net profits 
arising from said purchase and sale of grain shall be de- 
clared, and the amount so found be equally divided be- 
tween the party of the first part and the party of the sec- 
ond part. 

“The taxes on the elevators shall be paid by the first 
party, but the taxes and insurance on grain shall be a 
part of the running expenses of the business.” 

By a subsequent written agreement of July 25, 1892, 
the foregoing contract was made to include an elevator 
belonging to Warren & Co. located at Friend, Nebraska, 
and it was to be operated in all respects the same as the 
elevators at Dorchester and Crete, except that Murphy 
was to furnish the entire capital for running the grain 
business at Friend. In the district court of Saline 
county Murphy brought this suit in equity against War- 
ren & Co. and the Illinois Trust & Sayings Bank, an IIli- 
nois corporation. He set out in his petition the contract 
between himself and Warren & Co. and claimed that he 
and Warren & Co. were copartners; that the elevators 
referred to in said contract between him and Warren & 
Co. were contributed by the latter as their share of the 
capital of the firm of Murphy, Warren & Co.; that the co- 
partnership debts had all been paid, but that there had 
never been a settlement of accounts between the indi- 
vidual members of the firm of Murphy, Warren & Co., and. 
that upon a settlement of the accounts of that copartner- 
ship Warren & Co. would be found largely indebted to 
him, Murphy. Included in what Murphy claimed was 
owing to him by Warren & Co., or the copartnership of 
Murphy, Warren & O©o., were three items of moneys ex- 
pended by Murphy in repairing the three elevators. 
Murphy prayed that the court would decree that he and 
Warren & Co. were copartners; that the three elevators 
were copartnership property; that whatever might be 
found due him from the copartnership or from Warren 
& Co., including the moneys expended by him in repair- 
ing the elevators, might be decreed a lien upon the ele- 
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vators. The only service had upon Warren & Co. was a 
constructive one by publication, and they did not appear 
in the case. The Illinois Trust & Savings Bank appeared 
in the action and defended the same, claiming to be the 
owner of the elevators by purchase from Warren & Co. 
The district court found that during the existence of the 
agreement between Murphy and Warren & Co. the eleva- 
tors were the private property of the latter and were not 
contributed by them as capital to the enterprise em- 
barked in between them and Murphy; that the Illinois 
Trust & Savings Bank was the owner of the elevators; 
that Murphy had no lien upon either of said elevators, 
and upon these findings the court dismissed Murphy’s 
action and he appeals. 

1. The district court was correct in its construction of 
the contract between Murphy and Warren & Co., that the 
elevators remained the property of Warren & Co.; that 
they did not contribute those elevators as capital to the 
enterprise in which they embarked with Murphy. What 
Warren & Co. did do in that respect was to contribute 
the use of these elevators to that enterprise. This was 
the construction placed by this court upon just such a 
contract as this in Warren v, Raben, 33 Neb. 380. 

2. The appellant complains because the district court 
did not find that a copartnership existed between Murphy 
and Warren & Co. But-there was no personal service 
upon Warren & Co., and the district court did not have 
such jurisdiction of them as authorized it to render 
against them a personal judgment; and that being the 
case, and the court having no jurisdiction of any property 
belonging to the copartnership, if one existed, to find 
that Murphy and Warren & Co. were copartners, and 
that one was indebted to the other, would have been an 
entirely useless proceeding. 

3. A third argument is that the Illinois Trust & Savy- 
ings Bank could not interpose to this action the defense 
that Murphy and Warren & Co. were not copartuers, nor 
that the elevators were not copartnership property. In 
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support of this contention counsel for the appellant cite 
us to Coleman v. Pearce, 25 Minn. 123. We have not been 
able to find this case.* It is not in 25 Minn. Another 
case cited is Porter v. Currey, 50 Ill. 319. Without review- 
ing the latter case, it‘must suffice to say that it does not 
sustain counsel’s contention. We are not able to under- 
stand upon what theory the Illinois Trust & Savings 
Bank could be debarred from asserting that these ele 
vators were, at the time they acquired title thereto, the | 
property of their vendors, Warren & Co. Murphy 
claimed that he was in copartnership with Warren & Co. 
and that the latter contributed these elevators to the 
capital of that copartnership; that the elevators were 
copartnership property of Murphy, Warren & Co., and. 
therefore, the conveyance by Warren & Co. did not pass 
the title of the elevators to the savings bank. The bur- 
den was on Murphy to establish these facts, and he failed 
to do so. But we think it was perfectly competent for 
the savings bank to show, as it did, that whatever may 
have been the relation which existed between Murphy 
and Warren & Co., the latter owned the title to these 
elevators at the time it conveyed that title to the savings 
bank, and that they did not contribute those elevators as 
capital to the enterprise in which they embarked with 
Murphy. ‘The record before us would not sustain any 
other conclusion than the one reached by the district 
court, that these elevators, from 1891 until the time they 
were conveyed to the savings bank, were the individual 
property of Warren & Co., even if the latter and Murphy . 
were copartners. 

4. Appellant complains because the district court did 
not award him a lien upon these elevators for the moneys 
which he alleges he expended in repairing them. He 
may have a cause of action against Warren & Co. for 
money expended for their use in repairing their elevators, 
but the mere existence of such cause of action does not 
invest him with a lien, or the right to one, upon their 
“#Goleman v. Pearce, 26 Minn. 123. eo : 
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property. If, in pursuance of a contract, express or im- 
plied, he has furnished labor or material for the repara- 
tion of Warren & Co.’s elevators, then, upon compliance 
with the mechanics’ lien statutes of the state, he might 
acquire a lien against the interest which Warren & Co. 
had in the elevators at the time he began the furnishing 
of such labor or material under his contract. But if 
Murphy and Warren & Co. were copartners, if the latter 
or the copartnership is indebted to Murphy on account 
of the copartnership, that of itself would not invest him 
with a lien upon th: individual property of Warren & Co., 
although the use of such property was part of the capital 
of the copartnership. The district court is right and 
its decree is 
AFFIRMED. 


GEORGE M. MURPHY, APPELLANT, V. N. H. Warren & 
COMPANY &T AL., APPELLEES. 


FILED May 19,1898. No. 8102. 


1. Bill of Exceptions: SEPaRaTE RECORDS: STIPULATION. Solely by 
stipulation, a bill of exceptions in one case cannot be made a 
part of the record of another case, even though the two cases be 
between the same parties. 


: Review. A bill of exceptions, to be considered in 
reviewing the judgment of a district court, must be a part of 
the record of the case brought here, and to make it such it must 
be settled as the bill of exceptions in the case under review in 
pursuance of the provisions of section 311, Code of Civil Pro- 
cedure, 


AppraL from the district court of Saline county. 
Heard below before Hasrines, J. Affirmed. 


I. I. Foss, E. H. MeGintie, and W. R. Matson, for appel- 
Jant. 


F. O. Power and 8. H. Sedgwick, contra. 
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RaGAan, C. 


George M. Murphy brought in the district court of Sa- 
line county a suit against N. H. Warren & Co. and the 
Illinois Trust & Savings Bank, an Illinois corporation. 
Murphy claimed in his petition that about May 1, 1891, 
Warren & Co. were the owners of a grain elevator situate 
in the city of Crete; that in pursuance of an oral contract 
with them of that date he furnished certain labor and 
material for the repair of that elevator, and for which 
there was due him from Warren & Co. a certain sum of 
money. He prayed for a decree awarding him a mechan- 
ic’s lien upon the elevator for the sum found due him, 
and in case of the non-payment of such sum that the ele- 
vator might be sold to make and raise the same. The 
Illinois Trust & Savings Bank was made a party to the 
action, as it claimed to be the owner of the property by 
purchase from Warren & Co. At the same time Murphy 
brought two other suits against the same parties to have 
established and foreclosed mechanits’ liens for labor and 
material which he alleged he had furnished to repair ele- 
vators belonging to Warren & Co.—one located at Dor- 
chester and one at Friend, Nebraska. By stipulation 
between counsel—and we presume in pursuance of an 
order of the court—these three cases were consolidated 
and tried as one, and resulted in a decree dismissing 
Murphy’s action, from which he has appealed. 

The correctness of the decree*of the district court de- 
pends upon the evidence in the case, and there is in the 
record no bill of exceptions. At the time the three con- 
solidated cases were tried there was pending in the district 
court of Saline county a suit of Murphy against Warren 
& Co. for a copartnership accounting, known as “Number 
85.” In pursuance of a stipulation entered into by coun- 
sel for the respective parties the court tried and deter- 
mined the mechanics’ lien cases upon the evidence intro- 
duced in the copartnership accounting case. A bill of 
exceptions was settled in that case, and from the decree 
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rendered therein an appeal was taken to this court, which 
affirmed the judgment of the district court. (See Murphy 
v. Warren, 55 Neb. 215.) In the case at bar counsel have 
stipulated that the bill of exceptions settled in the co- 
partnership accounting case may be considered as a part 
of the record in the case at bar. The district court did 
not make an order that the bill of exceptions settled in 
the copartnership accounting case should be, and be con- 
sidered, a part of the record in the case at bar, nor settle 
such bill of exceptions as the bill of exceptions in this 
case. Solely by stipulation of parties, or their counsel, a 
bill of exceptions settled in one case cannot be made the 
bill of exceptions in, and, therefore, a part of the record 
of, another case, even though the two cases be between 
the same parties. A. bill of exceptions, to be considered 
in reviewing here a judgment of the district court, must 
be a part of the record of the case under review, and to 
make it such it must be settled as a bill of exceptions in 
that case in accordance with the provisions of section 311 
of the Code of Civil Procedure. (State Ins. Co. v. Buck- 
staff Bros. Mfg. Co., 47 Neb. 1.) As was said in the Buck- 
staff Case, we do not mean to decide, where two cases 
between the same, or even different parties, are tried 
upon the same evidence, and a bill of exceptions is settled 
and made a part of the record in the one case, that it is — 
essential that the bill of exceptions should be duplicated 
for the other case; but what we do decide is that if it is 
sought to use a bill of exceptions, already a part of the * 
record of the first case, as the bill of exceptions in the 
second case, then such bill of exceptions must be settled 
and allowed as the bill of exceptions in the second case 
and made a part of the record of that case, and that this 
cannot be done simply by stipulation of counsel or their 
clients. 

The findings of the district court in the case at bar 
were general in favor of the defendants below. The 
pleadings sustain the decree and it is 


AFFIRMED. 
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STATE BANK OF NEBRASKA OF SEWARD, APPELLER, V. 
Henry ROBREN, APPELLANT. 


FILED MAy 19,1898. No. 9961. 


1. Injunction: IRREPARABLE INJURY. To authorize a court of equity 
to interfere by injunction, the facts averred in the petition must 
show that if the injunction be denied, the complainant will suffer 
an irreparable injury for which he has no adequate remedy at 
Jaw. 


2. : : Pheapine. The mere averment in a petition for an 
injunction that the applicant will suffer an irreparable injury, 
unless the injunction be granted, is not of itself sufficient to au- 
thorize its issuance. 


3. Contract: VIOLATION BY TENANT: INJUNCTION BY LANDLORD: IRREP- 
ARABLE InguRY. A lease of a farm for one year provided that 
the lessor should have the right to go upon the leased premises - 
during the continuance of the lease and fall plow and sow any 
part of said premises proper to be fall plowed and sowed. The 
tenant refused to permit the lessor to go upon and fall plow 
and sow to wheat certain stubble lands of the leased premises. 
The tenant was insolvent. Held, (1) That to prevent the lessor’s 
entering upon, plowing, and sowing the stubble lands was to 
deprive him of a right of substantial value; (2) that though the 
facts averred in the petition showed that the injury to the lessor 
by such deprivation would be small, yet it would be irreparable; 
(3) that for indemnity for such injury the lessor had no ade- 
quate remedy at law; (4) that the tenant should be enjoined from 
preventing the lessor’s entering upon, plowing, and sowing the 
stubble lands. 


APPEAL from the district court of Seward county. 
Heard below before SEDGWICK, J. Affirmed. 


F. I. Foss, Norman Jackson, and George W. Lowley, for 
appellant. 


Norval Bros., contra. 


RaGan, C. 


On February 8, 1897, the State Bank of Nebraska of 
Seward, Nebraska, leased to Henry Rohren a farm in 
Seward county. The lease was in writing, and provided 
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that the lessee should have and hold the real estate from 
March 1, 1897, to March 1, 1898; that he should pay as 
rent for the real estate a certain proportion of the crops 
grown thereon. The lease also contained the following: 
“It is also agreed that the party of the first part [the 
bank] shall bave the right to-go upon said premises at 
any time during the continuance of this lease for the 
purpose of making any repairs or improvements thereon 
* *-* or to fall plow and sow any lands on said 
premises necessary or proper in the judgment of the 
party of the first part to be fall plowed and sowed, 
and party of the second part agrees to keep his cattle 
off of same.” On August 21, 1897, the bank filed a pe- 
tition in equity in the district court of Seward county 
against the said Rohren in which it set out the lease 
already referred to and then alleged that in order to 
raise a crop of fall rye and wheat on the premises in the 
year 1898 it was necessary for the bank to plow a por- 
tion of the said premises in the fall of 1897 and plant 
the same to fall wheat and rye; that in order to do so 
it was necessary for the bank at that time to commence 
the plowing of said premises; that it desired to fall plow 
about thirty acres of stubble land upon said premises 
upon which the lessee had grown a crop of small grain in 
the year 1897; that for the purpose of plowing said 
thirty acres of stubble land and sowing it to wheat and 
rye the bank went upon, or attempted to go upon, said 
land in the month of August, 1897; but the lessee there- 
upon refused to permit the bank or its agents to enter 
upon said stubble land for the purpose of fall plowing; 
that the said lessee refused to permit the bank or its 
agents to go upon said premises for that purpose at the 
time the petition was filed, or at any other time; that 
unless the lessee was enjoined from preventing the lessor 
going upon said premises and fall plowing said stubble 
land and sowing the same to wheat and rye it would 
suffer an irreparable injury and damage; that such 
lessee was insolvent. The petition further alleged that 
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the lessee threatened to, and would, unless enjoined from 
so doing, allow his cattle and stock to run upon the 
ground which the bank might sow to fall wheat and rye 
and injure and destroy the same. The prayer was for 
an injunction restraining the lessee from preventing the 
bank, through its agents, from going upon said stubble 
land, fall plowing the same, and sowing it to wheat and 
rye; and further restraining the lessee from allowing 
his cattle and other stock to run at large upon and injure 
and destroy the crop of fall wheat and rye which the 
bank might sow upon said stubble land. To this peti- 
tion the lessee demurred on the ground that it did not 
state facts sufficient to constitute a cause of action. The 
district court overruled the demurrer. The lessee re- 
fusing to plead further, a decree was entered in accord- 
ance with the prayer of the petition and the lessee has 
appealed. : 

1. The first argument is that the petition does not state 
facts which show that the bank would sustain an irrepa- 
rable injury if the injunction were denied. Of course 
a mere averment in a petition for an injunction that the 
plaintiff will suffer an irreparable injury unless the in- 
junction be granted is not of itself sufficient to authorize 
the issuing of an injunction. To authorize a court of 
equity to interfere by injunction the facts averred in the 
petition must show that the complainant would suffer 
an irreparable injury or damage. We think the petition 
at bar complied with this rule. It shows that unless the 
lessee should be enjoined by the court he will prevent 
the lessor from entering upon the premises, fall plowing © 
the stubble land and sowing it to wheat and rye, thereby 
depriving lessor of the right which it reserved under the 
lease to enter upon said land for that purpose, and also 
‘deprive it of the opportunity at least to grow a crop of 
fall wheat. It may be that the injury which the bank 
would suffer if this injunction were denied would be 
small, but the facts averred in the petition show that the 
injury would be irreparable. We do not know how it 

19 
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could be shown in a suit for damages what amount of 
injury the bank had sustained by the refusal of the ten- 
ant to permit it to enter upon and fall plow and sow the 
stubble land; and, if these damages were ascertained, the 
petition avers, and the demurrer admits, that the tenant 
is wholly insolvent and unable to pay them. It is in- 
sisted by appellant that the appellee’s injury would not 
be irreparable if the injunction were denied because it 
might put this land into a crop of spring wheat after the 
tenant’s lease of the premises had expired. This argu- 
ment ignores the landlord’s rights under the lease; and 
while to deprive it of this right might not work a great 
injury, yet it does deprive appellee of a right of substan- 
tial value. Appellant also says that the amount of the 
injury appellee would suffer is too slight to warrant the 
intervention of a court of equity. We do not think it 
is. Appellant coniplains because of the interference of 
a court of equity in a case of this character, where the 
amount of injury sustained by the complainant if the 
injunction should be denied is so small. But the answer 
to this is that though the remedy of injunction be extra- 
ordinary, and in some instances a harsh one, yet it is 
sometimes the only remedy available for preventing a 
party from deliberately violating his contracts and 
thereby inflicting an injury upon another for which the 
latter has no redress. 

2. A second argument is that the bank has an adequate 
remedy at law by declaring the lease at an end on ac- 
count of the lessee’s refusal to permit the lessor to enter 
upon and fall plow and sow the stubble land and then 
bring forcible detainer for the possession of the premises. 
The answer to this is that the landlord cannot cancel this 
‘lease and retake possession of the leased premises by 
forcible detainer because of the lessee’s refusal to permit 
appellee to enter upon the land and fall plow it, as the 
lease makes no provision for its forfeiture on that ground. 

Another argument under this same head is that, since 
the lease reserves the right of the landlord to enter 
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upon and fall plow and sow the stubble land, therefore 
it has a remedy at law by suit in forcible detainer to re- 
cover from the tenant the possession of the stubble land 
which it wishes to sow in wheat. We do not subscribe 
to thisargument. For the landlord to recover possession 
of the leased premises or any part of them appeilee would 
have to establish that the tenant was wrongfully with- 
holding possession of the premises. This it could not do. 
The right to the possession of all the premises is in the 
tenant until March 1, 1898. The lease does not reserve to 
the landlord possession and right to possession during 
the existence of the lease of any portion of the premises, 
but only the right to enter upon them for the purposes of 
fall plowing, ete. 

4. A final argument is that if the appellee should sow 
the stubble land to wheat and rye, and if the appellant 
should permit his cattle and other stock to run upon said 
ground and injure and destroy such wheat and rye, then 
appellant for such injury is provided with a complete and 
adequate remedy at law by sections 1 and 2, article 3, 
chapter 2, Compiled Statutes, which makes the damage 
done to property committed by stock running at large a 
lien upon the stock. If the appellee at the time it 
brought this action had already fall plowed and sowed 
the lands to wheat and rye and sought the injunction 
because the appellant threatened to permit his stock 
to run upon and destroy the wheat crop, there might be 
some force in the argument; but the threat of the appel- 
lant to permit his stock to run upon and injure the crops 
of wheat which the appellee may sow on the land is 
merely an incidental feature of this case. The gist of 
this action is the refusal of the appellant to permit the 
appellee to enter upon the lands and fall plow and sow 
them to wheat in accordance with the terms of the lease 
between the parties. Since the court had jurisdiction of 
the case and the right to restrain the appellant from pre- 
venting the landlord’s entry upon the premises for fall 
plowing and sowing wheat, we think it did not transcend 


228 NEBRASKA REPORTS. [Von 55 


Swift v. Holoubek. 


its authority in restraining the appellant from interfer- 
ing with the crops which the appellee might sow upon 
said ground. The decree of the district court is right 
and is 
AFFIRMED. 
Norvat, J., not sitting. 


Swirr & COMPANY v. FRANK HOLOUBEK. 
FitED May 19,1898. No. 8093. 


1. Master and Servant: Dangerous Machinery: Prrsonat INgury. 
A master does not insure his servant, although the latter be of 
immature years, from injury by machinery in its nature dan- 
gerous, and an instruction which permits the jury to find for 
the plaintiff if the machinery was dangerous and the plaintiff 
not guilty of contributory negligence, is erroneous. 


id 


. Instructions: EvipExcEe. An instruction must not submit to the 
jury the consideration of facts the existence of which the evi- 
dence does not tend to establish. 


wo 


. Personal Injury: EvIDENcCE: EXPEcTANCY OF Lire. Where a per- 
sonal injury is permanent in its character, although the plaintiff 
be a minor, evidence as to his expectancy of life, from experience 

' tables, must be based on his actual age and not on the age of 
majority. 


: Inrants: EARNING Power. But, where there is no evidence 
of emancipation, recovery should not be permitted for loss of 
earning power during his minority. 


5. Evidence Not Within Issues. Evidence should not be permitted 
to digress from the issues into an investigation of collateral 
questions. 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Reversed. 


I. R. Andrews, for plaintiff in error. 
J. L. Kaley, contra. 


_IRvINE, C. 
frank Holoubek, the plaintiff in the district court, a 
boy fourteen years of age, was employed by Swift & Co., 
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a corporation operating a packing house in South Omaha, 
and while so employed his hand was caught in the ma- 
chinery and three fingers were lost. He sued to recover 
for this injury and recovered a judgment for $5,000, 
which the defendant seeks by these proceedings to re-. 
verse. 

The court gave the following instruction at the re- 
quest of the plaintiff: “You are instructed that in de- 
termining whether plaintiff exercised ordinary care it 
is proper for you to take into consideration the nature 
of the service he was performing when injured, his 
knowledge or lack of knowledge of*the work, the nature 
of the casing machine upon which he worked, whether 
simple or complicated, whether plaintiff’s attention was 
required to be constantly concentrated on his work or 
not, whether but one place was required to be watched 
by him while working said machine to avoid danger, if 
there was danger, or numerous places, whether his work 
consisted of the repetition of one act or numerous acts, 
whether the instruction he received by defendant when 
he began work on said machine, if you find he received 
instruction, tended to aid him in safely working at said 
machine or to confuse him, and all the facts and cir- 
cumstances surrounding the case; and if you are satis- 
fied from all the evidence that the work at which the 
plaintiff was employed at the time he was injured was 
dangerous and that on account of his youth and inex- 
perience he did not understand or comprehend its dan- 
gerous character, and you further find that while work- 
ing upon said machine at the time said injury occurred 
plaintiff exercised such ordinary care and prudence as 
would ordinarily be exercised by persons of plaintiff’s 
age, intelligence, and experience under like circum- 
stances and conditions, then you will be warranted in 
returning a verdict for the plaintiff and in assessing 
for him such damages as you think him justly entitled 
to.” Undoubtedly the maiu purpose of this instruction 
was to cover the subject of contributory negligence, al- 
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though why plaintiff desired that that issue be sub- 
mitted we hardly see in view of the following from the 
answer: “Defendant further alleges that whatever in- 
jury the plaintiff received was not owing to any negli- 
gence on his part.” We can only treat that language 
as an express admission that there was no contributory 
negligence. But the instruction cannot for that reason 
be disposed of as not prejudicing the defendant, because 
it referred not only to contributory negligence, but un- 
dertook to cover the whole case. After stating certain 
facts which might be considered in ascertaining whether 
the plaintiff was negligent, it proceeded to say that the 
jury would be warranted in returning a verdict for plain- 
tiff if the work was dangerous and plaintiff from his 
youth was not aware of the danger, provided he was 
not himself negligent. It omitted altogether the ele- 
ment of defendant’s negligence and permitted a recovery 
on the sole ground that the machine was of a dangerous 
character. Nearly all machinery is more or less dan- 
gerous, in the familiar use of that word, but an em- 
ployer does not insure his servants, even youths, against 
accidents on that account. It was not pleaded that the 
accident was caused by any failure to instruct the plain- 
tiff as to the dangers inherent in the use of the machine, 
so that its dangerous character, unless the machine were 
technically defective, was not even a step towards mak- 
ing out a case on that ground. Some of the circum- 
stances detailed in the instruction as proper to consider 
were not shown by any evidence to exist. While these 
were stated in connection with the subject of plaintiff’s 
negligence—a fact not in issue—they attracted the atten- 
tion of the jury to such circumstances and apparently 
gave them importance, especially as by the instruction 
the case was made to turn on plaintiff’s conduct. There 
is no evidence that plaintiff received instructions tend- 
ing to confuse him or that he was injured in consequence 
of attempting to follow instructions, or by ignorant con- 
duct in the absence of instructions which should have 
been given, 
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The Carlisle tables of expectancy were introduced, the 
defendant objecting to that part showing expectancy at 
fourteen, and contending that as the plaintiff was not 
emancipated his expectancy should be shown from the 
age of twenty-one. Here the plaintifi’s position was cor- 
rect. The tables are only an aid to the jury in ascertain- 
ing the probable duration of life. The plaintiff was then 
fourteen, and his expectancy must be measured in the 
light of that fact. In the absence of evidence of eman- 
cipation there should not, however, have been permitted 
any recovery for loss of earnings prior to his majority. 

'An instruction on the measure of damages was inaccu- 
rate in omitting this feature. 

Much immaterial testimony was introduced. It would 
be hard to say which party was at fault in this or where 
error began, if there was prejudicial error, in admitting 
it. As the judgment must be reversed for error in the 
charge we need not consider the rulings on the evidence 
in detail. The departure from the issues began with 
questions asked in cross-examination for the purpose of 
impeachment. This led to a redirect examination, which 
brought out more of the conversations inquired about, 
and then followed evidence in chief from other witnesses, 
until the collateral matters seemed to absorb the atten- 
tion of counsel. The last fifty pages of the bill of excep- 
tions is almost entirely occupied with testimony relating 
to negotiations for a compromise. In subsequent pro- 
ceedings it would be well for both parties to guard 
against such digressions. 

REVERSED AND REMANDED. 
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PEOPLE’S NATIONAL BANK OF RocK ISLAND Y. STEPHEN 
L. GHISTHARDT. 


Finep May 19,1898. No. 7973. 


1. Appeal from County Court: PLeapiIne in District Court. In a 
case appealed from the county to the district court, the plain- 
tiff may allege damages in a greater sum than was claimed in 
the county court, provided the amount alleged in the district 
court be within the jurisdictional limit of the county court. 


2. Pleading: Striking Spgecran DENIALS FROM ANSWER. An answer 
included a general denial and also admissions accompanied by 
special denials. Held, That the defendant was not prejudiced by 
an order striking out all except the general denial. 


: INCONSISTENT AVERMENTS. A petition pleaded a contract 
made through an agent of defendant and also that the defendant 
had adopted and ratified it. Held, That the averments were not 
inconsistent. The test of inconsistency is that the proof of one 
averment disproves the other. : 


4, Principal and Agent: RaTIricaTION: RELATION. The acceptance by 
the principal, with knowledge of the facts, of the fruits of an 
unauthorized act of an agent is a ratification of such act. It re- 
lates back to the time of performance and binds the principal as 
if he himself had been the actor. 


5. Rendition of Bill: AcTIon FoR Larcrr Amount: EstopreL. The 
rendition of a bill for services does not estop the person render- 
ing it from claiming and recovering a larger amount in a subse- 
quent action on a quantum meruit, when the other party did not 


accept or acquiesce in the bill, but refused at once to recognize 
it as correct. 


6. Attorney and Client: ProrzssionaL Services: Fers. Advising with 
the sheriff as to the proper levying of a writ of attachment is a 


proper service to a client for which an attorney is entitled to com- 
pensation. 


7. Letters: Proor oF GENUINENESS. The genuineness of a letter is 
sufficiently established to permit its introduction in evidence 
when it is shown that it was received in due and regular course 
of mail in response to a letter addressed to the supposed writer. 


8. Argument to Jury: PuRposE or CoUNSEL: PRESUMPTION. A com- 
ment made by counsel in argument to the jury, with reference 
to a matier in evidence, will be presumed to have been made for 
a proper purpose and within the limits of legitiznate argument, 
the contrary not appearing. - 
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Error from the district court of Lancaster county. 
Tried below before HALL, J. Affirmed. 


Pound & Burr and Burr & Burr, for plaintiff in error. 
T. C. Munger and Stephen L. Geisthardt, contra. 


IRVINE, C. 


This was an action by Geisthardt, a practicing lawyer, 
against the People’s National Bank of Rock Island, Illi- 
nois, to recover fees for services alleged to have been 
by him performed in and concerning the commencement 
of an action aided by attachment, by the bank against 
C. W. Mosher, to recover on two promissory notes of 
$5,000 each. There was also a count for money expended 
by Geisthardt in payment of costs,-but as there is no 
contest as to this count it will not be further noticed. 
The plaintiff had judgment for $594.85, and the defend- 
ant brings the case here. 

Several questions are raised with regard to the plead- 
ings. The petition alleged that January 28, 1893, the 
defendant by its agent, Charles G. Hawley, employed 
the plaintiff in the matter of collecting the notes, and in 
the prosecution of all proper suits for that purpose; that 
plaintiff performed all necessary and proper services to 
that end until January 30, and began the attachment 
suit, “all of which proceedings were adopted and ratified 
by the defendant.” The defendant moved the court to 
strike the petition from the files because it did not con- 
form to the petition in the county court, where it seems 
that the case originated. It is asserted that the court 
erred in overruling this motion. This we cannot deter- 
mine, because the petition in the county court is not in 
the transcript. It would seem that the variance com- 
plained of was in claiming a larger sum for services 
than was claimed in the county court. If that was all, 
the variance was not material, the amount claimed in 
the district court being within the jurisdiction of the 
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county court. (Union P. R. Co. v. Ogilvy, 18 Neb. 638; 
Volland v. Baker, 32 Neb. 391.) 

The defendant then filed an answer beginning with a 
general denial, and proceeding to allege that Hawley 
had no authority to employ plaintiff; that without au- 
thority he had employed him to draw a petition and 
affidavits for attachment and garnishment, and file the 
same; that such services were worth $25 and no more; 
that an agent of defendant came to Lincoln and, on 
learning that plaintiff had been employed, discharged 
him and offered to pay him what his services were worth. 
It was then averred that the case had begun in the 
county court and that the petition stated a different 
cause of action. The plaintiff moved to strike out all the 
answer except the general denial, and this motion was 
sustained. For reasons already stated we cannot say 
that it was error to strike out that part pleading a vari- 
ance between the averments in the two courts. Striking 
out the other averments did not prejudice the defendant. 
All the evidence which could be received thereunder 
was admissible under the general denial. The only 
effect of the new matter was to admit that plaintiff had 
been employed by Hawley and that defendant had of- 
fered to pay him for what he had done prior to his dis- 
charge, which is all that plaintiff asks. While defend- 
ant undertook to plead an offer to pay what the services 
were worth, neither payment nor an actual tender was 
pleaded. 

The defendant then moved that the plaintiff be re 
quired to elect on which of his several causes of action 
he would proceed. This motion did not attack the join- 
ing of the two counts for services and for money paid, 
but was based on the theory that the averments of em- 
ployment by ‘an agent and of ratification were of two 
causes of action and were inconsistent. That theory is 
not sound. The plaintiff might well have pleaded em- 
ployment by the defendant itself, and under that aver 
ment proved either employment by an authorized agent 
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or a ratification of voluntary acts. By pleading more 
specifically he narrowed the field of his own evidence, 
but did not state two causes of action, nor did he plead 
inconsistently. A contract may be made with an au- 
thorized agent, and the principal may so conduct him- 
self thereafter that his acts would amount to a ratifi- 
cation even had the agent been without authority. The 
proof of one state of facts would not disprove the other. 
That is the test of consistency. (Blodgett v. McMurtry, 
39 Neb. 210.) The case then came on for trial. The evi- 
dence tended to show that Hawley was a broker and 
had negotiated three notes made by C. W. Mosher. Two 
of these for $5,000 each were sold to the defendant, the 
other, for $10,000, to the Dixon National Bank. Mosher 
was president of the Capital National Bank of Lincoln 
and the notes were secured only by a pledge of stock of 
that bank. Before the notes matured, and January 23, 
1893, the Capital National Bank failed. Hawley that 
day notified his two customers and some correspondence 
by wire and by mail ensued. Hawley retained plaintiff 
to act on behalf of both banks. Two days thereafter, it 
then appearing that the bank and Mosher were insolvent, 
suits in attachment were begun by plaintiff,and lands and 
stocks in solvent corporations, owned or supposed to be 
owned by Mosher, were seized. January 28 Hass, the 
vice-president of defendant bank, came to Lincoln, dis- 
charged plaintiff, and retained other counsel. It is un- 
disputed that the attachments were resisted, but finally 
sustained, and that the case was prosecuted to judg- 
ment by the defendant. 

Many assignments of error relate to rulings on the 
admission of evidence and to the instructions. Most of 
these relate to evidence and instructions bearing only 
on the authority of Hawley. These need .not be con- 
sidered, because by uncontradicted evidence it was shown 
that, whatever might have been the limitations on Haw- 
ley’s authority, the bank did not repudiate his acts, but, 
on the contrary, continued the proceedings begun by 
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plaintiff, pursued the remedy he had instituted, and ac- 
cepted all the benefits to be derived from his conduct. 
This amounted to an adoption and ratification, and the 
court so properly instructed the jury. (Swartz v. Duncan, 
38 Neb. 782; Hughes v. Insurance Co. of North America, 40 
Neb. 626; Johnston v. Milwaukee & Wyoming Investment 
Co., 49 Neb. 68.) The plaintiff was therefore entitled to 
a peremptory instruction to find in his favor, and the 
only question for the jury was the amount of recovery. 
Hawley’s authority became therefore an immaterial 
issue. 

It seems that plaintiff had alleged in the county 
court that his services were worth only $250, and that 
soon after he was discharged he had rendered a bill to 
the defendant stating his services at that sum. These 
facts are the basis for several assignments of error. The 
defendant in cross-examining plaintiff asked many ques- 
tions on this subject, all of which were excluded. They 
were not within the proper limits of a cross-examination, 
because the plaintiff had not testified to the value of his 
services, but only to the fact of their rendition. The 
defendant requested an instruction to the effect that 
recovery could not be had beyond the amount of the 
bill rendered, in the absence of evidence of mistake or 
accidental omission therefrom. This instruction was 
properly refused. The defendant did not consent to the 
charge made and did not even acquiesce therein. It 
promptly repudiated the bill. It takes two parties to 
state an account. The mere rendition of a bill does not 
constitute such a statement, unless indeed the other 
party by silence impliedly accepts it as correct. All 
the cases cited* by defendant upon this point are cases 
of accounts stated. If defendant desired to estop plain- 
tiff from claiming more, or from proving that his serv- 
ices were worth more than he first demanded, it should 
have made the estoppel mutual by accepting the bill as 


*Perking v. Hart, 11 Wheat. [U. S.] 237; Keller v. Keller, 18 Neb. 367; 
McKinster v. Hitchcock, 19 Neb. 103; Kennedy v. Goodman, 14 Neb. 585, 
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correct. The only effect of such proof was that of an 
admission. 

In this connection it is claimed that the damaves were 
excessive. What has just been said covers the most of 
the argument on this subject. The verdict was well 
within the limits of the evidence. 

The usual objection was interposed to the hypothetical 
question put to the experts called to prove the value of 
the services. It is asserted that it assumed facts not es- 
tablished, and incorporated immaterial facts. One ele- 
ment of the question complained of was its including the 
statement that Mosher and the Capital National Bank 
were insolvent and that the stock of the bank was worth- 
less. It is said that these facts bore no relation to the 
plaintiff’s services. The collection of notes made by a 
solvent man and secured by stock of a solvent bank is 
generally an easy matter, involving no great professional 
skill and but little responsibility. When, however, the 
maker is insolvent; the bank has failed, its stock has be- 
come worthless, and the notes are not yet due, the prob- 
lem, both from a professional and from a practical stand- 
point, becomes more intricate. Another element of the 
question was that the plaintiff had made efforts to obtain 
security. It is said that there is no such evidence, It 
is true there is not much, but there is some evidence, 
and we do not think that the question was objectiona- 
ble on that ground. Finally, objection is made because 
the question assumed that the attorney had advised 
with the sheriff prior to the levy. It is said that it is 
the sheriff’s duty to find the debtor’s property and to 
levy thereon, and that an attorney cannot charge his 

- client for assisting the sheriff in so doing. Sheriffs un- 
fortunately are not omniscient, and unless one wants a 
writ returned nulla bona it is generally necessary to point 
out property, and especially in attachment cases to di- 
rect the levy. By directing a wrongful levy the attor- 
ney may render both himself and his client liable to a 
stranger. To rightly supervise such a proceeding is not 
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only a legitimate service to a client but usually a very 
responsible duty. 

The record of the judgment in the attachment case 
was received in evidence, as were also certain pleadings 
in other cases in which defendant became involved. It is 
contended that these records were irrelevant. The judg- 
ment was material for the purpose of showing that de- 
fendant had prosecuted the case begun by plaintiff and 
thereby ratified his acts. Some of the other pleadings 
were offered by defendant itself, and those which plain- 
tiff offered were proper to explain and rebut inferences 
deducible from those which defendant had offered. They 
were even proper in chief for the same purpose as the 
judgment. 

During the argument to the jury plaintiff’s counsel 
used this language: “Talk about this defendant. Its 
letter-head shows that it has a capital of $100,000 and 
a surplus of $60,000.” At least one of the letters bearing 
the heading was properly in evidence. While hand- 
writing had not been proved it was shown that the let- 
ter had been received by Hawley in due course of mail 
in response to communications from Hawley to the de- 
fendant. This rendered it competent. (Garirell v. Staf- 
ford, 12 Neb. 545.) Such a foundation is even sufficient 
to permit evidence as to genuineness of handwriting. 
(Violet v. Rose, 839 Neb. 660.) It was relevant to the is- 
sues concerning Hawley’s authority. No objection was 
made to the printed caption as distinguished from the 
body of the letter. Counsel therefore did not go outside 
the record in making the comment. The record is en- 
tirely silent as to the connection in which the language 
was used, and it must be presumed ohat it was used in 
the line of legitimate argument. 


AFFIRMED. 
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WILLIAM R. -ALLING, APPELLEE, V. Fitora R. FISHER ET 
AL., APPELLANTS, ET AL. 


FItep May 19,1898. No. 8100. 


1, Appeal: TRANSCRIPT FOR REVIEW: PRESUMPTIONS. In the review of 
cases by appellate proceedings in this court, the transcript being 
silent as to matters before the district court, it will be presumed 
that the facts there disclosed were of such character as to war- 
rant the judgment rendered. 


2. Bill of Exceptions: OmIssIons: AUTHENTICATION. If a bill of excep- 
tions discloses that important evidence has been therefrom omit- 
ted, authentication of the bill that it contains all the evidence 
will not control, and in such case the finding will not be dis- 
turbed as unsupported by the evidence. 


APPEAL from the district court of Dawes county. 
Heard below before Barrow, J. Affirmed. 


Allen G. Fisher, for appellants. 
Albert W. Crites, contra. 


IRVINE, C. 


Alling brought suit to foreclose a mortgage executed 
by Flora R. Fisher and Allen G. Fisher to Spargur & 
Fisher and by them assigned to plaintiff. Cannon, 
claiming a tax lien, was made a defendant. [rom a de- 
cree foreclosing both liens the Fishers appeal. 

It is contended that the petition shows no ground for 
a foreclosure of the mortgage. The record does not dis- 
close when the suit was begun. The petition shows that 
the debt was by its terms payable January 4, 1893, and 
alleges that it became due on that day. It will be pre- 
sumed, in favor of the judgment of the’district court, that 
the suit was not brought until after that date. 

It is argued that there is a variance between the mort- 
gage pleaded and that offered in evidence, the variance 
relating only to the date of the mortgage. As the answer 
expressly admits the execution of the mortgage pleaded, 
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the offer of the mortgage in evidence was unnecessary, 
and the variance is immaterial. 

The remaining questions argued require for their deci- 
sion an examination of the bill of exceptions to ascertain 
the sufficiency of the evidence on certain points, for the 
most part relating to the tax lien. The bill of exceptions 
is manifestly incomplete, showing on its face that im- 
portant matter received in evidence is omitted therefrom. 
It is therefore unavailing for the purpose required. 
(Missouri P. R. Co. v. Hays, 15 Neb. 224; Oberfelder v. Kava- 
naugh, 29 Neb. 427; Dawson v. Williams, 87 Neb. 1; Schnei- 
der v. Tombling, 34 Neb. 661; Omaha Fire Ins. Co. v. Berg, 
44 Neb. 522; Conger v. Dodd, 45 Neb. 36; Nelson v. Jenkins, 
42 Neb. 133; Storz v. Finklestein, 48 Neb. 27; Greene v. 
Greene, 49 Neb. 546; Van Htien v. Test, 49 Neb. 725.) 


ho A¥FIRMED. 


WILLIAM Simpson v. Stare BANK OF CERESCO ET AL. 
FILED MAY 19,1898. No. 8084, 


Sale: ExrecuTory Conrract: TiTLr: Trover. In an action of trover 
against a mortgagee of goods by one claiming to have purchased 
from the mortgagor prior to the mortgage, evidence examined 
and held to sustain a finding that the contract relied on was 
executory and that title had not passed. 


Error from the district court of Saunders county. 
Tried below before HoutMEs, J. Affirmed. 


Ricketts € Wilson, for plaintiff in error. 
Good & Good, contra. 


IRVINE, C. 

This was an action in the nature of trover for certain 
clothing alleged to belong to the plaintiff and to have 
been by the defendant, the State Bank of Ceresco, con- 
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verted to its own use. Sayers & Walker, a firm which 
formerly owned the goods, was permitted to intervene as 
a defendant. The case was tried without a jury and 
there was a general finding for the defendants. The only 
assignment of error to which the argument in the briefs 
is applicable is that the finding is not sustained by the 
evidence. 

Sayers & Walker were engaged in a general mercantile 
business at Ceresco. On October 12, 1894, Simpson made 
some arrangement with them for the purchase of a quan- 
tity of clothing from their stock. He, in the presence of 
one or both members of the firm, selected the goods, 
which were invoiced as selected, and it seems a portion 
marked with a private cost mark by Simpson. They 
were then carried into an adjoining room occupied by 
Sayers & Walker in connection with their store, cer- 
tainly as a warehouse and it seems to some extent as a 
salesroom, and there placed in boxes which were nailed 
up. Simpson then wrote his name on them and left 
town. It seems that he was expected to return the fol- 
lowing week and take the goods. A few hours after 
Simpson left, Sayers & Walker made a mortgage to the 
bank covering their entire stock of merchandise and some 
other property, to secure an existing debt to the bank, 
and subsequently made mortgages on the same property 
to other creditors. After the bank’s mortgage was exe- 
cuted, but before possession was taken thereunder, 
Sayers & Walker unpacked the goods in controversy and 
replaced them in the room from which they had been 
taken. That night the bank took possession. Simpson 
appeared the following week, expressed his desire to com- 
plete his contract, and was informed that Sayers & 
Walker had elected to rescind it. He then brought this 
suit. 

The argument is largely directed to the question 
whether the acts of Simpson and Sayers & Walker, above 
stated, were sufficient acceptance and receipt of the goods 
to satisfy the ninth section of the statute of frauds, it 

20 
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being conceded that the goods were of the value of more 
than $50, that there was no note or memorandum in writ- 
ing, and that no part of the purchase price was paid. 
We do not think it necessary to examine the case from 
that point of view, because we are convinced that the evi- 
dence sustained the finding on the theory that there had 
been no sale which would pass title regardless of the 
statute of frauds. The nature of the contract with Simp- 
son does not clearly appear from the evidence. It does 
clearly appear that Sayers & Walker refused to permit 
_ Simpson to take the goods out of their building and that 
Simpson acquiesced in their decision. In one place it 
seems that the reason of the refusal was that something 
was to be ascertained about property which was to be 
received in exchange, and that an indemnity bond of 
some kind was to be given by Simpson before he should 
take the goods. In another it seems that Simpson 
claimed an indebtedness to himself and that Walker re- 
fused to allow the goods to go out until he was satisfied 
that such indebtedness existed. Simpson himself testi- 
fied that he did not take the goods because he had not 
performed his part of the contract. From this the infer- 
ence is almost conclusive that the selection and packing 
of the goods were not intended to operate as a delivery, 
and that the contract was executory, not to be consum- 
mated by delivery until Simpson should perform the 
consideration. Therefore title did not pass and Simp- 
son is without remedy against the bank, or, in this kind 
of an action at least, against Sayers & Walker. 


AFFIRMED. 
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BLOOMFIELD STATE BANK, APPELLANT, v. H. N. MILLER 
ET AL., APPELLEES. 


FILED May 19,1898. No. 8045. 


me 


. Mortgage: Dreposir or TITLE DEEDS. A mortgage by the deposit 
of title deeds, without writing, is not effective in this state. 


While such a mortgage is recognized in England. 
and while the law of England has been adopted by statute in this 
state, the statute does not extend to those rules of the English 
law which contravene the object and purpose of our own statutes. 


3. : : STATUTE OF FRAUDS: REGISTRATION. A mortgage by 
the deposit of title deeds violates the statute of frands and is 
contrary to the policy of the recording acts. 


4. Statute of Frauds: Excerriox. ‘The exception of the statute of 
frauds with regard ‘to estates arising by act or operation of law 
does not embrace cases where the creation of the estate depends 
solely on the intention of parties to a contract. 


: Orat. Contract: Equity. A court of equity cannot give 
effect to an oral contract declared void by the statute of frauds, 
under pretense of aiding an imperfect attempt to execute a con- 
tract. 


6. Mortgages: Drposir or TITLE DEEDS: Equity. Nor can such a 
court enforce a mortgage by deposit of title deeds because the 
loan which the deposit was made to secure has been actually 
received by the depositor. 


APPFAL from the district court of Knox county. 
Heard below before ROBINSON, J. Affirmed, 


A. A. Welch, for appellant: 


An equitable mortgage may arise from non-payment 
of purchase money, deposit of title deeds, or an unsuc- 
cessful attempt to make a valid mortgage deed. (Gale 
r. Morris, 29 N. J. Eq. 222; Griffin v. Griffin, 18 N. J. Eq. 
104; Hackett v. Reynolds, 4 R. 1. 512; Chase v. Peck, 21 N.Y. 
584; Carpenter v. Black Hawk Gold Mining Co., 65 N. Y. 51.) 

An equitable mortgage may be created by an unsuccess- 
ful attempt to make a valid mortgage deed or to appro- 
priate specific property to the discharge of a particular 
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debt. (Peckham v. Haddock, 36 Tl. 38; Abbott v. Godfrey, 
1 Manning [Mich.] 179.) 

A mortgage defectively executed, or an imperfect at- 
tempt to create a mortgage upon specific property for the 
purpose of securing a debt, will create a specific lien upon 
the property so intended to be mortgaged. (Daggett v. 
Rankin, 31 Cal. 321; Love v. Sierra Nevada Lake, Water & 
Mining Co., 32 Cal. 689; Peers v. McLaughlin, 88 Cal. 294; 
Remington v. Higgins, 54 Cal. 620.) 

An equitable mortgage may be created by deposit of 
title deeds of a legal or an equitable estate, as security 
for the payment of money, or by a conveyance legal in 
its form of an equitable estate for that purpose. (Jarvis 
v. Dutcher, 16 Wis. 326; Hutzler v. Phillips, 26 S. Car. 186.) 

Right of plaintiff to equitable relief: McCarty v. Brack- 
enridge, 20 8. W. Rep. [Tex.] 997; Garland v. Wells, 15 Neb. 
298; Read v. Morton, 24 Neb. 760; Van Etta v. Evenson, 28 
Wis. 33; Swartz v. Ballou, 47 Ia. 188; Field v. Stagg, 52 Mo. 
534; Drury v. Foster, 2 Wall. [U. 8.] 24; Curtis v. Buckley. 
14 Kan. 449; Cribben v. Deal, 21 Ore. 211; State v. Young, 
23 Minn. 551; Nelson v. McDonald, 80 Wis. 605; Burnside 
v. Wayman, 49 Mo. 356; Chauncey v. Arnold, 24 N. Y. 330; 
McNab v. Young, 81 Tll. 11; Putnam v. Sullivan, 4 Mass. 45. 

Other references: Craig v. Leiper, 2 Yerg. [Tenn.] 193; 
Polk v. Gallant, 34 Am. Dec. [N. Car.] 410; Mowry v. Wood, 
12 Wis. 460; Smith v. Clarke, 7 Wis. 468; Boman v. Griffith, 
35 Neb. 361; Pleasants v. Blodgett, 39 Neb. 741; Veith r. 
McMurtry, 26 Neb. 341; Garmire v. Willy, 36 Neb. 340; Sar- 
age v. Hazard, 11 Neb. 323; Warner v. Trow, 36 Wis. 195. 


Carter & Brown, contra: 


The English rule that a mortgage by the deposit of 
title deeds may be enforced has been criticised or repudi- 
ated as being inconsistent with our system of convey- 
ancing and registry laws, and as being in violation of 
the statute of frauds. (Bicknell v. Bicknell, 31 Vt. 498; 
Shite v. Dieffenbach, 3 Pa. St. 233; Thomas’ Appeal, 30 
Pa. St. 378; Edwards v. Trumbull, 50 Pa. St. 509; Bowers 
v. Oyster, 3 P. & W. [Pa.] 239; Probasco v. Johnson, 2 Disn. 
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[O.] 96; Bloom v. Noggle, 4 O. St. 45; Vanmeter v. McFaddin, 
8 B. Mon. [Ky.] 435; Meador v. Meador, 3 Heisk. [Tenn.] 
562; Gothard v. Flynn, 25 Miss. 58; Lehman v. Collins, 69 
Ala. 127; Williams v. Hill, 19 How. [U. S.] 246-250.) 

A court of equity is bound by the statute of frauds. 
(Watson v. Brb, 33 O. St. 35; Abell v. Calderwood, 4 Cal. 90; 
Patterson v. Yeaton, 47 Me. 308; Beaman v. Buck, 9S. & M. 
[Miss.] 207; Shiaith v. Dodd, 24. Miss. 487; Chase v. Sec- 
ond Ave. R. on 97 N. Y. 388.) 


IRVINE, C. 


D. C. Main held a contract with the state for the pur- 
chase of the northwest quarter of section 32, township 
32 north, of range 3 west, in Knox county, said land be- 
ing state educational land. He also held a number of 
leases of other educational land in the vicinity. In 1892 
he entered into contracts with H. N. Miller, which had 
for their effect the transfer to Miller of Main’s rights to 
the land, payment of the consideration or a part thereof 
being deferred. The contract first referred to, and out 
of which this action arises, was assigned to Miller by a 
separate instrument. January 20, 1893, Miller made his 
note to the Bloomfield State Bank for $500, representing 
in part an overdraft and in part a loan made at that time 
by the bank to Miller. At the same time Miller wrote 
his name on the back of the assignment from Main to 
himself, and delivered the assignment in that condition 
to the bank, intending thereby to have it operate as se- 
eurity for the note. Prior thereto he had, by formal 
written assignments, transferred his rights to the other 
lands to French, to secure a debt he owed the latter. 
In April or May, 1893, finding that he would be unable 
to meet the payments to Main, Miller negotiated for the 
sale of his rights to Sexton, Comstock & Co. Sexton, 
Comstock & Co. not being prepared or not desiring to 
make immediate payment to Main, an arrangement was 
made among Miller, Main, French, and Sexton, Comstock 
& Co., evidenced by a preliminary memorandum agree- 
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ment, two formal contracts, and certain letters. No sin- 
gle contract was joined in by all the parties to the trans- 
action, but the nature of the arrangement is made plain 
by a comparison of the different documents. Its precise 
nature is not material; its general object was to procure 
contracts of purchase in lieu of the leases, to pass all 
rights eventually to Sexton, Comstock & Co., and to this 
end that I'rench should pay to Main all moneys accruing 
to him under his contracts with Miller, obtain the as- 
signed contracts from Main and hold them until Sexton, 
Comstock & Co. should repay French his advances to 
Miller and to Main, when he should assign them to Sex- 
ton, Comstock & Co. Accordingly French paid Main 
what was due him, including the money due on the con- 
tract first mentioned. Down to this point neither Main, 
French, nor Sexton, Comstock & Co. knew of the trans- 
actions between Miller and the bank. Learning thereof 
Main refused to transfer the contract with the state to 
French. The bank on its part, learning of the other 
transactions, wrote above Miller’s signature on the as- 
signment an assignment thereof to itself. ‘Then it be- 
gan this action against Miller, Main, and French, alleg- 
ing in its petition the debt to the bank and that to secure 
the payment thereof Miller agreed to assign the contract 
with Main, that he wrote his name on the back thereof 
and delivered it to the bank with authority to fill in above 
the signature a formal assignment. It prayed a fore- 
closure. Miller made default. French answered, deny- 
ing all the material averments of the petition and alleg- 
ing that for the purpose of securing title and conveying 
to Sexton, Comstock & Co. in accordance with his con- 
tract obligations he had bought the land of Main and 
paid him therefor, all in ignorance of any claim by plain- 
tiff. By way of cross-petition he prayed that Main be 
required to assign the contract to him. Main in his an- 
swer pleaded his good faith and offered to assign to 
whomsoever the court might determine and to refund to 
French what he had paid if the court should go order. 
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The findings were against the plaintiff and the court or- 
dered a conveyance by Main to French. Plaintiff alone 
appeals. 

By comparing the statement of facts with the issues it 
will be seen that neither of the contesting parties suc- 
ceeded in establishing the facts precisely as he pleaded 
them. The bank wholly failed to show that it had any 
authority to write the assignment over Miller’s signature, 
or that the signature was placed there for such a purpose. 
Even if there had been such authority, the assignment 
was not written until after Irench’s rights had accrued 
in his ignorance of the bank’s. The bank therefore can 
claim nothing under the written assignment. On the 
other hand, French pleaded only an assignment from 
Main. Main had already assigned to Miller, so that un- 
der that pleading French could claim only a subrogation 
to Main’s right to the unpaid purchase-money, provided 
the bank had any right derived from Miller, although 
under the evidence French, or Sexton, Comstock & Co., 
whom he represented, was shown to have acquired Mil- 
ler’s rights also. If the bank obtained no right, then it 
cannot complain of the decree between the other parties. 
If it did obtain any right from Miller, then the decree 
must at least be modified. The proof showing that the 
written assignment to the bank was unavailing, but also 
showing that the contract between Main and Miller was 
by the latter deposited with the bank with the clear inten- 
tion on the part of both that it should stand as security 
for a debt in part then contracted, we have thus dis- 
tinctly presented for the first time in this state the ques- 
tion whether the doctrine of an equitable mortgage by a 
deposit of title deeds is sound. 

It is unnecessary to review the English cases. When 
the doctrine was there first announced it provoked much 
opposition, being justly considered a further invasion of 
the statute of frauds. Lord Eldon expressed his em- 
phatic disapproval of it, but considered the rule too well 
fixed in his time to justify its overthrow. It must there- 
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fore be accepted as the established doctrine of the Eng- 
lish courts, and as a part of the law of England. The 
common law is not with us an estate by inheritance, but 
one by purchase. It is here in force by virtue of statute, 
which provides: “So much of the common law of Eng- 
land as is applicable and not inconsistent with the con- 
stitution of the United States, with the organic law of 
this territory, or with any law passed or to be passed by 
the legislature of this territory is adopted and declared 
to be law within said territory.” (Compiled Statutes, 
ch. 15, sec. 1.) No one would assert that the phrase 
“common law” was there used in contradistinction to 
the rules of equity; it undoubtedly includes the law de 
rived from the English court of chancery. On the other 
hand, it was not the whole body of the English law which 
was adopted, but only so much thereof as is applicable 
(to the nature of our institutions), and is not inconsistent 
with the constitutions or statutes, past or future. There 
is certainly nothing in the constitution which conflicts 
with the doctrine of parol mortgages, but when we ex- 
amine the statutes the question assumes a different as- 
pect. We havea statute of frauds in the main following 
the outline of the famous statute of Charles II. By this 
“No estate or interest in lands, other than leases for a 
term not exceeding one year, nor any trust or power over 
or concerning lands, or in any manner relating thereto, 
shall hereafter be created, granted, assigned, or surren- 
dered or declared, unless by act or operation of law, or by 
a deed or conveyance in writing, subscribed by the parity 
creating, granting, assigning, surrendering, or declaring 
the same.” (Compiled Statutes, ch. 32, sec. 3.) By sec- 
tion 4 of the same chapter section 3 shall not be con- 
strued “to prevent any trust from arising or being extin- 
guished by implication or operation of law.” By section 
5 every contract for the sale of lands or any interest in 
lands shall be void unless the contract or some note or 
memorandum be in writing and signed by the party by 
whom the sale is made. By section 22 the term “estate 
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and interest in lands” shall be construed to embrace 
every estate and interest, freehold and chattel, legal and 
equitable, present and future, vested and contingent. 
The language of these sections is so clear that it would 
be immediately conclusive against the theory of parol 
liens were it not for the fact that much of the language 
is taken from the English statute, which in spite of its 
plain provisions the English courts straightway set them- 
selves to evade and fritter away by a process of miscon- 
struction as systematic as it was ingenious. [or years 
the mischief of that policy has been realized and the dan- 
ger of further pursuing it has been by most courts care- 
fully avoided. The spirit of the statute should certainly 
be preserved so far as possible. Its purpose and policy 
no doubt is to prevent the creation or transfer of estates 
in or liens upon lands, except by writing, definite and 
complete in its terms. To enforce a mortgage created by 
the mere deposit of title deeds is in the plainest violation 
of such purpose and policy. It directly offends the very 
letter of the law. 

Again, in this state we have created by statute a sys- 
tem whereby conveyances, including mortgages, must 
be registered in a public office. The purpose of this sys- 
tem is to afford security to titles by a public record which 
parties dealing with land may, and for their own protec- 
tion must, examine, and on which they may rely. Secret 
transfers and liens are sought thereby to be prevented. 
A mortgage by deposit of title deeds tends to defeat this 
purpose. The recording acts have another bearing on 
the question. In England title deeds followed the land. 
The evidence of title lay not only in the delivery of a 
deed, but in its continued possession by the grantee. 
When, therefore, the owner parted with his muniments 
‘of title he parted with the means of disposing of the land. 
When the deposit was by way of pledge, the pledgee, by 
his manual possession of the deeds, had the effective 
power to prevent an untoward disposition of the land, 
either such as would defraud him or such as would de 
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fraud others ignorant of his rights. But under our sys- 
tem it is not usual to consult or even to inquire about the 
original conveyances. They have performed their chief 
office when they have been recorded. Thenceforth the 
records become the practical evidence of title. By a 
deposit of the deeds the pledgee does not obtain that ef- 
fective control over the thing pledged which is essential 
to such a security when not evidenced by writing, 
whether that thing be real or personal. 

Tor the reasons above stated this court has held that 
the vendor of land, who delivers to his vendee a deed ab- 
solute, does not retain a lien thereon for the unpaid pur- 
chase-money. (Hdminster v. Higgins, 6 Neb. 265; Ansley v. 
Pasahro, 22 Neb. 662.) In Folsom v. MceCague, 29 Neb. 124, 
Judge NoRVAL, speaking of an assignment of a land con- 
tract where the place for the vendee’s name was left 
blank, said: “To make a valid assignment of these con- 
tracts, it was as necessary to have an assignee as it was 
the signature of the assignor. Until some one’s name 
was filled in these blanks as assignee the appellees ap- 
peared to be and were the real owners. * * * These 
assignments of the contracts in blank were in violation 
of the statute of frauds and void.” While none of these 
cases is decisive of that before us, they all recognize the 
principles already stated. We would, in the absence of 
authority elsewhere, say without hesitation that the doc- 
trine of equitable mortgages by the deposit of title deeds, 
although a part of the law of England, is not here appli- 
cable, is contrary to our statutes, and was therefore not 
adopted by the legislature of the territory. This con- 
clusion is reinforced by an examination of the decisions 
in other states, where by custom or by statute the com- 
mon law has been acquired. For some or all of the rea- 
sons suggested the doctrine has been repudiated in the 
following cases: Probasco v. Johnson, 2 Disn. [0.] 96 3 Leh- 
man v. Collins, 69 Ala. 127; Bowers v. Oyster, 3 P. & W. 
[Pa.] 239; Vanmeter v. McFaddin, 8 B. Mon. [Ky.] 435; 
Bicknell v. Bicknell, 31 Vt. 498; Meador v. Meador, 3 Heisk. 
[Tenn.] 562; Gothard v. Flynn, 25 Miss. 58. 


Vo.. 55] JANUARY TERM, 1898. 251 


Bloomfield State Bank v. Miller. 


While the courts of many states have to some extent 
intimated an adherence to the English rule it has always 
been on a citation of the English cases, without any dis- 
cussion on principle of the objections to the enforcement 
of that rule in this country. Moreover, these cases are 
by no means so formidable as their bare citation in di- 
gests and text-books would indicate. New York inva- 
riably leads the list of states in these compilations, and 
the first case cited is Jackson ». Dunlap, 1 Johns. Cas. [N. 
Y.)] 114. There land had been sold; the deed had not 
been delivered, but was retained by the grantor as se- 
curity for the purchase-money. Four judges held that 
there had been no delivery and that title had never 
passed. Kent alone thought that title had passed, but 
that an equitable mortgage had been created. He does 
not discuss the question and his opinion was a dissent, 
but the case is cited as upholding the English rule. 
Jackson v. Parkhurst, 4 Wend. [N. Y.] 369, merely holds 
that an equitable mortgage is not available as a defénse 
in ejectment. The validity of such a mortgage for other 
purposes was not involved in the case. Rockwell v. Hobby, 
2 Sandf. Ch. [N. Y.] 10, was a case where a son had paid 
his mother’s mortgage and retained an unrecorded deed 
to her. It was there held that the retention of the deed 
made an equitable mortgage, but the case loses force 
from the further holding that independently of the deed 
the son was subrogated to the rights of the mortgagee 
whom he had paid. Chase v. Peck, 21 N. Y. 581, was a 
case of a deed absolute; the remarks about deposits of 
title deeds were obiter. 

In New Jersey a very peculiar thing has occurred. 
Griffin v. Griffin, 3 C. BE. Green [N. J. Eq.] 104, was a bill 
to compel the defendant to surrender to plaintiff deeds 
to plaintiff’s ancestor of land in New York. It appeared 
that they had been deposited as security. The court, 
citing the New York cases we have mentioned, took them 
as indicating that such a deposit operated in New York 
as a mortgage, and therefore very properly refused to de- 
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cree their surrender, without any reference to the New 
Jersey law on the subject. But in Gale v. Morris, 29 N. 
J. Eq. 222, the court announced the English rule as in 
force in New Jersey and cited Griffin v. Griffin, and also 
Breuer v. Marshall, 4 C. E. Green [N. J. Eq.) 5387, a case 
where the doctrine was not involved, but mentioned by 
way of remote illustration of a general equitable princi- 
ple. Moreover, even Gale v. Morris did not require a de- 
cision of the question. That was a suit to reform a mort- 
gage on a life estate so as to embrace the fee; the mistake 
as between the parties was admitted, and the issue was 
whether a subsequent mortgagee was charged with no- 
tice so that the reformation could cut him out as to the 
reversion. 

Hackett v. Reynolds, 4 R. I. 512, enforces such a mortgage 
in a hard case, with the preliminary observation that 
the fraudulent design of the debtors was so transparent 
“that a court of equity would be disposed to find or to 
make a way to thwart them.” From a peculiarly apolo- 
getic tone in the opinion it is evident that the court 
realized that it was making a way. 

Hutzler v. Phillips, 26 8. Car. 136, often cited as sus- 
taining the rule, holds distinctly that the case was not 
within it. There was a dissent to the intimation that 
the rule might be in force. 

The following cases, frequently cited, will be found 
on investigation to involve no such question, and the 
remarks of the judges on the subject either to be obiter 
or made for the purpose of excluding the question from 
the case: Mowry v. Wood, 12 Wis. 460; Jarvis v. Dutcher, 
16 Wis. 326; Abbott v. Godfrey, 1 Mich. 179; Peckham »v. 
Haddock, 36 Il. 38; Roberts v. Richards, 36 IJ. 389; Car- 
penter v. Black Hawk Gold Mining Co., 65 N. Y. 43; Hall v. 
McDuff, 24 Me. 311; Wright v. Troutman, 81 Til. 374. 

Williams v. Stratton, 10 8. & M. [Miss.] 418, says: 
“Such a mortgage is in direct opposition to the statute 
‘of frauds, in regard to which we have said that we will 
create no exceptions not found in the statute.” 
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Mandeville v. Welch, 5 Wheat. [U. S.] 277, does not 
sustain the doctrine. Judge Story merely says in that 
case: “It may be admitted, that according to the course 
of the authorities in England, and as applicable to the 
state of land titles there” a deposit of title deeds creates 
a mortgage. Whatever inference might be drawn from 
that language as to the position of the supreme court of 
the United States is dispelled by the emphatic words of 
- Justice Campbell in Williams v. Hill, 19 How. 246, “Nor 
can the real property conveyed in the deed be retained 
as security for advances or debts subsequently made, 
on the strength of a parol engagement.” 

The case of First Nat. Bank v. Caldwell, 4 Dill. [U. 8S. 
C. C.] 314, is entitled to more than passing consideration, 
not only from the eminent ability of the judge who de- 
cided it, but as being a case from this federal district 
and to which the law of Nebraska was applicable. There 
certain railroad coupons were held as a pledge. They 
were exchangeable for land, and by arrangement of the 
debtor and creditor they were exchanged, land contracts 
being issued in the name of the debtor but delivered to 
the creditor. The court held that the pledgee had a lien 
superior to that of a judgment creditor. Judge Dillon, 
however, declined to pass on the question whether a lien 
could be created by the mere deposit of, title deeds. The 
fact that there they stood in lieu of coupons held in 
perfect pledge was the controlling fact in his mind. Giv- 
ing, however, due weight to his apparent opinion in fa- 
vor of the English rule, we do not feel that we can adopt 
it in the face of what seems to us the overwhelming 
reason and weight of authority against it. 

The plaintiff argues that so far as the reasons urged 
for denying the lien are founded on the statute of frauds 
they are of no force because our statute excepts from 
its operation estates arising by act or operation of law. 
This phrase occurs twice in the statute—once in section 
3, already quoted, and again in section 4, with reference 
to trusts. (Compiled Statutes, ch. 32.) The phrase is 
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twice found in the statute of 29 Car. IT, ch. 3, and in the 
same connection; in section 3 in very similar words to 
our section 3; in section 8 with regard to trusts. Section 
8 of the English statute excepts trusts arising by impli- 
cation or construction of law and extinguishments or 
transfers by act or operation of law, while our section 
4 excepts trusts arising or extinguished by implication 
or operation of law. It is manifest, from the closeness 
of context, that the phrase was used in our statute in 
the English sense. We have not found any exact defini- 
tion thereof. Chancellor Kent, in Simonds v. Catlin, C. 
& C. [N. Y.] 346, said: “These words are strictly tech- 
nical, and refer to certain definite estates, such as those 
by curtesy and dower and those created by remittitur.” 
In Bouvier’s Law Dictionary it is said that the term 
indicates the manner in which a party acquires rights 
without any act of his own. There can be no doubt 
that parliament intended no more than these statements 
imply, at least in the third section of the statute. In 
the eighth section trusts were involved, and the object of 
the exception seems to have been to avoid the destruc- 
tion of the ingenious method of conveyancing derived 
from the doctrine of trusts and the construction which 
had been placed on the statute of uses, and to preserve 
resulting and constructive trusts. Whatever may have 
been the precise idea in the legislative mind, it is clear 
that the exception was not meant to give effect to con- 
tracts which the parties had failed to express in the form 
required by the statute. Such an interpretation would 
render the exception wholly destructive of the statute. 
Yet it requires that interpretation to bring this case 
within the exception. The lien here arises, if at all, 
solely from the contract of the parties. It is not a re- 
sult flowing by law independent of their contract, or 
even derivative from any valid contract which thev 
made. 

Finally, it is insisted that a court of equity will en- 
- force the lien as the result of an imperfect attempt to 


ne. 
CU 
(or) 
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create a legal mortgage. Certain California cases are 
cited in support of the argument. The power of equity 
is frequently asserted to reform instruments and to com- 
pel their execution under certain circumstances. But 
neither the petition nor the evidence presents a case for 
the reformation of an instrument or the specific per- 
formance of a contract. There is not made out, as sug- 
gested, a case for the specific performance of an oral 
contract on the ground of part performance. The plain- 
tiff has not altered its position except by paying the 
consideration, and that alone is not such a part perform- 
ance as will take a case out of the statute of frauds. 
Moreover there was no contract to specifically enforce. 
Miller did not promise to execute a mortgage. He in- 
dorsed the contract and delivered it, which was all that 
his contract contemplated. Nothing more could be re- 
quired, at least where the rights of third persons have 
intervened. In no way can the bank be given any relief 
except by giving effect to a transaction which the law 
has denounced as void. ; 
AFFIRMED. 


A. HALLAM ET AL., APPELLANTS, V. OTTO TELLEREN 
ET AL., APPELLEES. 


FILED May 19,1898. No. 8112. 


1. Note: ATTORNEYS’ FEES As Costs: ConFLIcT or Laws. A note made 
and payable in Jowa provided that if suit should be commenced 
thereon a reasonable sum should be allowed as attorneys’ fees to 
be taxed with the costs. Held, That this was a provision relating 
to the remedy and not a substantive part of the contract, and 
although lawful in Iowa, being contrary to the law of Nebraska, 
will not be enforced here. 


2. : InrEREST. A note providing for a legal rate of interest until 
maturity, and for a higher, but still legal, rate after maturity, 
is valid and will be enforced according to its terms. 

3. : : PENALTY. But a provision for a legal rate until 


maturity, and if the note should not then be paid, a higher rate 
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from the date of the note, is, so far as it provides for a higher 
rate before maturity, in the nature of a penalty and will not be 
enforced. 


4. It is competent for the parties to contract for pay- 


ment of interest at stated periods, and that installments of in- 
terest not paid at the time they fall due shall themselves bear 
interest, provided, however; that the whole interest so reserved 
shall not exceed ten per cent per annum, simple interest, on the 
debt. 


5. Vendor and Vendee: AsSUMPTION OF MORTGAGE: ESTOPPEL. One 
who purchases land incumbered by a mortgage, receiving a deed 
excepting the mortgage from the covenant aguinst incumbrances, 
and in paying the consideration deducts the lawful amount of 
the mortgage, is not thereby estopped from pleading the ille- 
gality of part of the mortgage contract. 


APPEAL from the district court of Cedar county. Heard 
below before Norris, J. Reversed. 


W. FE. Gantt, for appellants. 
J.C. Robinson, contra. 


IRVINE, C. 

This was an action to foreclose a mortgage given by 
Telleren to the plaintiffs to secure four notes. Two had 
been paid. The following is a copy of one of the remain- 
ing notes, default in the payment of which was alleged. 
The other was of like tenor: 

“$280.00. Ipa Grove, Iowa, October 20, 1885. 

“On or before October 20, 1890, after date, for value 
received I promise to pay A. Hallam and P. Lloyd, or 
order, two hundred and eighty dollars, with interest 
thereon at the rate of eight per cent per annum if paid 
when due, ten per cent from date if not, payable annually 
at the office of A. Hallam, Ida Grove, Iowa. Should any 
of the interest not be paid when due it shall bear interest 
at the rate of ten per cent per annum, and a failure to 
pay any of said interest within thirty days after due 
shall cause the whole note to become due and collectible 
at once. It is also stipulated that a justice of the peace 
shall have jurisdiction herein to the amount of $300, and 
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should suit be commenced to enforce the collection of | 


this note a reasonable sum shall be allowed as attorneys’ 


fees and taxed with the costs on the cause. 
“Orro TELLEREN.” 


Boughn had bought the land after the mortgage was 
executed, his deed excepting the mortgage from the cove- 
nant against incumbrances. It is shown by the evidence 
that in fixing the purchase price there was deducted from 
the agreed price the amount of the notes with interest 
at eight per cent. A tender was pleaded by Boughn, 
and the evidence showed that Boughn had offered to 
draw his check to Hallam for the principal of the notes 
with interest at eight per cent, but had tendered no 
money, nor had he actually drawn the check, Hallam 
stating that he would not receive it. Boughn says that 
this occurred about the time the notes matured, but does 
not pretend to fix the time accurately. Hallam testifies 
that it occurred long after maturity. Defendants cer- 
.tainly failed to make good the plea of tender at maturity. 
The only positive proof is that it was later. The dis- 
trict court held that only eight per cent simple interest 
was recoverable, without an attorney’s fee, and found 
that there had been a sufficient tender of the amount due, 
awarding a foreclosure for the sum so determined and 
awarding costs against the plaintiffs. Plaintiffs appeal. 

The petition alleges and the proof shows that the notes 
were made and payable in Iowa, and that by the law of 
that state such a provision as that in the notes for the 
taxation of attorneys’ fees is valid and enforceable. But 
such a provision is a stipulation for costs and refers to 
the remedy. It is not a substantive part of the contract 
itself and cannot be enforced in another jurisdiction. 
(Security Co. v. Hyer, 36 Neb. 507.) The decree of the dis- 
trict court was right in that respect. 

The question of interest is different. The law of Iowa 
on that point is neither proved nor pleaded and must 
therefore be presumed to be the same as our own. (Fitz- 
gerald v. Fitzgerald & Mallory Construction Co., 41 Neb. 374.) 

21 
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It is the settled law of this state that where a note pro- 
vides for a lawful rate of interest until maturity, and 
for a higher but stil] lawful rate after maturity, the con- 
tract is valid and will be enforced according to its terms. 
(Havemeyer v. Paul, 45 Neb. 373; Omaha Loan & Trust Co. 
v. Hanson, 46 Neb. 870; Home Fire Ins. Co. v. Fiteh, 52 Neb. 
88; Crapo v. Hefner, 53 Neb. 251.) But this contract is 
not of that character. It is to the effect that the notes 
shall bear eight per cent interest provided they are paid 
when due, but if not then paid they shall bear ten per 
cent interest from their date. In Upton v. O’ Donahue, 32 
Neb. 565, such a provision was denounced as a penalty 
and the court refused to enforce it. We think that de. 
cision was correct as to refusing the higher rate from 
the date of the note until its maturity. We are aware 
that some authority exists in favor of the legality of 
such a contract, but those cases seem contrary to prin- 
ciple. If such provision is not a penalty it must be a 
stipulation of damages. Compensation for the use of the 
money until maturity is contracted for at the lesser rate. 
Anything additional must be as damages for not paying 
when due. Damages for the withholding of money are 
always measured by interest, from the time the money 
should have been paid, not from a past date. The law 
limits the right of persons to contract for such damages 
to ten per cent; that is, ten per cent during the default. 
To sustain a stipulation of damages allowing ten per 
cent from a past date would be to permit an evasion of 
the usury laws. The time of the default in its nature 
determines the quantum of damages. The time the debt 
ran before it became due bears no relation whatever to 
the actual damage because of failure to pay when due, 
and interest before default cannot compensate for delay 
in paying after maturity. These considerations stamp 
that part of the contract as a penalty, and it is quite 
evident that it was inserted as such. Such, for a long 
time, seems to have been the view of the English courts. 
(Holles v. Wyse, 2 Vern. 289; Strode v. Parker, 2 Vern. 316; 
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Orr v. Churchill, 1 H. Bl. 227; Seton v. Slade, 7 Ves. Jr. 
273.) 

As it was not shown that any tender was made at 
maturity, and as the plaintiffs would be entitled to ten 
per cent interest after maturity, and Boughn tendered 
only eight per cent, if anything, it is unnecessary to de- 
cide whether the predeclared refusal of Hallam to accept 
that sum excused the failure to make an actual tender. 
The tender was in amount insufficient. It was insuf- 
ficient for another reason. Interest was payable annu- 
ally and interest installments were overdue. The note 
provided that interest not paid when due should bear — 
interest. This provision is valid when the whole amount 
so reserved does not exceed ten per cent simple interest. 
(Mathews v. Toogood, 25 Neb. 99; Murtagh v. Thompson, 28 
Neb. 358; Richardson v. Campbell, 34 Neb. 181; Lewis In- 
vestment Co. v. Boyd, 48 Neb. 604.) 

It is argued that Boughn cannot be heard to assert 
that any part of the contract was illegal, because he 
assumed the payment of the debt and is estopped to 
deny its validity. He merely took the land charged 
with the mortgage and in computing the amount to be 
paid withheld fron the vendor the amount of the incum- 
brance, calculating interest at eight per cent. He did 
not withhold anything to which the vendor would be 
entitled, because of a miscomputation. His acts did 
not change the character of the mortgage nor increase 
its amount. There is no estoppel in the case. 

The decree must be reversed and the cause remanded 
with directions to enter a decree for an amount to be 
determined by allowing interest on the principal debt at 
the rate of eight per cent until maturity, ten per cent 
thereafter; also by allowing interest at the rate of ten 
per cent on unpaid interest installments from the time 
they became due; no further compounding and no attor- 
neys’ fees; but costs should be taxed against defendants. 


REVERSED AND REMANDED. 
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Home Frre INSURANCE COMPANY OF OMAHA Vv. W. 
BERNSTEIN. 


FiLtep JUNE 9, 1898. No. 8174. 


1, Insurance: KnowLepcE or AGENT. Knowledge on the part of the 


4. 


agent of an insurance company, authorized to countersign and 
issue its policies, of facts which render the contract voidable at 
the insurer’s option is knowledge of the company, and of such 
facts is that additional insurance has been obtained contrary to 
an expressed condition of the contract. Gans v. St. Paul & Marine 
Ins. Co., 43 Wis. 108, and Eagle Fire Co. v. Globe Loan & Trust Co.; 
44 Neb. 380, followed. 


: ENTIRE AND DIVIsIBLE Pouicres, A policy of insurance in 
which the sum thereof is stated in the aggregate, but further 
expressed in a specific amount on each several designated por- 
tions of the insured property, is not an entire and indivisible 
contract, but as to each division of the property it is entire. 
though there may be included in a division several articles. - 


: ——--. A condition or provision of such a policy will not 
be construed as applicable to the property considered as a whole, 
but as operative and of force relative to each separated portion or 
division thereof. 


: PRovIsSION AGAINST INCUMBRANCES. If 3f several 
articles included in one of the divisions of property in such a 
policy, and as to which tle amount for which the several articles 
are insured is stated in gross, and not in any manner specificall ¥. 
any are incumbered by mortgage, it is violative of a condition ot 
the contract wherein it is provided “This entire policy, unless 
otherwise provided by an agreenient indorsed hereon or added 
hereto, shall be void, * * * if the property now is, or shall 
become during the term of this policy, incumbered by mortgage 
or otherwise;” and such violation is effective ground of defense 
for the company in an action on the policy for a loss by fire of 
the said articles or some of them. 


ERROR from the district court of York county. Tried 


below before Barus, J. Reversed. 


The opinion contains a statement of the case. 


B. G. Burbank, for plaintiff in error: 


The procuring of additional insurance subsequent to 


the i issuance of the policy rendered it void. (Union ALutual 
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Life Ins. Co. v. Mowry, 96 U.S. 544; Walton v. Agricultural 
Ins. Co., 116 N. Y. 317; Kimball v. Hina Ins. Co., 9 Allen 
[Mass.] 540; Hagle Fire Co. v. Globe Loan & Trust Co., 44 
Neb. 381; German Ins. Co. v. Heiduk, 30 Neb. 288; Bur- 
lington Ins. Co. v. Campbell, 42 Neb. 208; Cleaver v. Traders 
Ins. Co., 32 N. W. Rep. [Mich.] 660, 39 N. W. Rep. [Mich.] 
571; American, Ins. Co. v. Neiberger, 74 Mo. 173; Swan v. 
Watertown Fire Ins. Co., 96 Pa. St. 43; New York Life Ins. 
Co. v. Fletcher, 117 U. 8. 519; Richardson v. Maine Ins. 
Co., 46 Me. 394; Johnson v. Dakota Fire € Marine Ins. Co., 
45 N. W. Rep. [N. Dak.] 799; Hankins v. Rockford Ins. Co., 
35 N. -W. Rep. [Wis.] 34; Brown v. Massachusetts Mutual 
Life Ins. Co., 59 N. H. 307; Gould v. Dwelling-House Ins. 
Co., 51 N. W. Rep. [Mich.] 455; Herbst v. Lowe, 65 Wis. 
321; Quinlan v. Providence-Washington Ins. Co., 31 N. E. 
Rep. [N. Y.] 31.) 

The execution of the chattel mortgages rendered the 
entire policy void. (Agricultural Ins. Co. v. Morrow, 43 
Neb. 788; Lee v. Agricultural Ins. Co., 44 N. W. Rep. [Ia.] 
688; Koontz v. Hannibal Savings & Ins. Co., 42 Mo. 126; 
Holloway v. Dwelling-House Ins. Co., 21 Ins. L. J. [Mo.] 
379.) 


Jacob Fawcett, also for plaintiff in error. 


N. V. Harlan, contra: 


Knowledge on the part of an agent of an insurance 
company, of facts that render the contract voidable at 
the insurer’s option, is knowledge of the company. (Hagle 
Fire Ins. Co. v. Globe Loan & Trust Co., 44 Neb. 381; Gans 
‘y. St. Paul Fire & Marine Ins. Co., 43 Wis. 108; Home Fire 
Ins. Co. v. Hammang, 44 Neb. 566.) 

An agent of an insurance company may verbally waive 
the conditions of a policy of insurance, though the policy 
provides that conditions can only be waived by writing 
qndorsed thereon. (Eayle Fire Ins. Co. v. Globe Loan & 
Trust Co., 44 Neb. 881; Hughes v. Insurance Co. of North 
America, 40 Neb. 626; Burlington Ins. Co. v. Rivers, 28 
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S. W. Rep. [Tex.] 453; Phenia Ins. Co. of Brooklyn v. 
Covey, 41 Neb. 724.) 

The incumbering of a part of a number of chattels, 
where the property can be distinguished and separated, 
does not render the policy void as to the unincumbered 
portion. (State Ins. Co. v. Schreck, 27 Neb. 527; Merrill v. 
Agricultural Ins. Co., 73 N. Y. 452; Knowles v. American 
Ins. Co., 21 N. Y. Sup. 50; Phenix Ins. Co. v. Lorenz, 29 
N. EH. Rep. [Ind.] 604.) 


HARRISON, ©. J. 


Of date May 1, 1893, there was countersigned by the 
agents of the plaintiff at York and issued to defendant 
in error a policy of insurance against loss by fire which 
in respect to consideration, time of existence of the con- 
tract, the location and description of the property in- 
sured was in terms as follows: 

“In consideration of nine dollars premium, and the 
stipulations herein named, does insure W. Bernstein, for 
the term of one year from the first day of May, 1893, at 
noon, to the first day of May, 1894, at noon, against all 
direct loss or damage by fire except as hereinafter pro- 
vided. 

“To an amount not exceeding six hundred dollars, to 
the following described property while located and con- 
tained as described herein and not elsewhere, to-wit: 
$25, on his one-story frame shingle roof barn; $25, on 
his carriage and harness contained therein; $550, on 
his stock of harness, saddles, collars, fly-nets, whips, 
leather in stock, harness hardware, consisting of buckles 
and iron furnishings for harness, and all merchandise 
usually kept for sale in a general harness store. All 
while contained in a one-story frame, shingle roof build- 
ing, situated on lot one (1), block 44, New York, now 
city of York, Nebraska.” 

In an action instituted for defendant in error in the 
county court of York county it was alleged that on March 
1, 1894, the insured property, except the barn and car- 
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riage and harness, was destroyed by fire, and of the 
payment to which the company by its contract was ob- 
ligated there had been a refusal and failure on its part. 
In the answer filed for the company it was pleaded, 
among other defenses, that of the conditions and restric- 
tions of the policy it was provided: “This entire policy, 
unless otherwise provided by an agreement indorsed 
hereon or added hereto, shall be void if the assured now 
has, or shall hereafter have, make, or procure any other 

- contract of insurance, whether valid or not, on the prop- 
erty covered in whole or in part by this policy; or if 
the property now is, or shall become during the term of 
this policy, incumbered by mortgage or otherwise;” and 
that the defendant in error had violated each of the fore- 
going by the procurement of additional insurance on 
the property, and had incumbered the same by the exe- 
cution and delivery to designated parties of chattel mort- 
gages thereon. In the reply it was asserted that of the 
additional insurance the agents of the company had no- 
tice prior to the time of the destruction of the property. 
In regard to the chattel mortgages it was admitted that 
they were executed and delivered, but it was pleaded 
that they were of only a part of the property, of which 
there was sufficient remaining unincumbered to amount 
in value to more than the sum expressed in the contract 
of insurance. From a judgment in the county court 
there was an appeal to the district court, wherein the 
pleadings were the same as had been filed in the county 
court. A jury was waived and a trial resulted in a judg- 
ment against the company. 

In error proceedings for the company it is urged that 
the policy was avoided by the additional insurance on 
the property which was obtained by defendant in error. 
This is met for the defendant in error by the fact which 
appeared in evidence that the agents of the company at 
York had notice of the additional insurance. Of this 
branch of the argument it must be said that the condi- 
tion of the policy relative to other insurance, the manner 


264 NEBRASKA REPORTS. [ VOL. 55 


Home Fire Ins. Co. v. Bernstein. 


of issuance of policies which was by the local agents 
after countersigned by them, and the knowledge which 
the agents received of the other insurance, all were of 
such nature as in combination to bring the matter here 
involved directly within the rule announced in the 
opinion in Hagle Fire Co. v. Globe Loan & Trust Co., 44 Neb. 
380, wherein it was stated of a like contention: “Knowl- 
edge on the part of the agent of an insurance company 
authorized to issue its policies, of facts which render 
the contract voidable at the insurer’s option, is knowl- 
edge of the company.” And also to render inapplica- 
ble the doctrine of German Ins. Co. v. Heiduk, 30 Neb. 288, 
cited on this subject for the company. 

It is also contended for the company that by reason 
of the incumbrance or chattel mortgages placed on the 
personal property by defendant in error the company 
was released from liability. We have copied herein the 
portion of the policy descriptive of the property insured, 
and it will be noticed by its perusal that although the 
amount to which the contract extended was stated in the 
aggregate $600, there were further statements by which 
the sum was made applicable separately to barn $25, 
$25 on carriage and harness, and $550 “on his stock of 
harness, saddles, collars, fly-nets, whips, leather in stock, 
harness hardware, consisting of buckles and iron fur- 
nishings for harness, and all merchandise usually kept 
for sale in a general harness store.” This constituted the 
contract severable in relation to the three stated kinds 
of property, and not as a whole entire and indivisible, 
and a mortgage on the barn would not have precluded 
a recovery for a loss by fire of either of the other kinds 
of property described; or a mortgage on any one of the 
designated divisions would have afforded no defense in 
an action to recover for a loss by fire of either of the 
others. (State Ins. Co. v. Schreck, 27 Neb. 527; German 
_ Ins. Co. v. Fairbank, 32 Neb. 750; Phenia Ins. Co. v. Grimes, 
33 Neb. 340.) But it must be added that relative to each 
specifically designated property or list of stated arti- 
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cles to which a certain sum was set apart to be paid, 
for its loss, the contract was entire and indivisible, and 
the policy must be subjected to a construction which 
makes it applicable in its several conditions to its sev- 
erability in respect to property. To do so makes the 
statement in regard to incumbrance of force as to each 
of the divisions of articles insured. But it is urged in 
this connection that the words of the policy are “if the 
property now is, or shall become * * * incumbered 
by mortgage or otherwise,” that this means all the prop- 
erty, and an incumbrance of any part would or did not 
affect the insurance; that if it was desired to make the 
prohibition against an incumbrance apply to other than 
all the property it should be framed to read as do a 
great many,—the property or any part thereof. This 
has support in Pheni# Ins. Co. v. Lorenz, 29 N. EH. 
Rep. [Ind.] 604. With this we cannot and do not agree. 
It is probably true that insurance contracts are strictly 
construed against the insurer, but this does not require 
that a meaning should be given them not in consonance 
with good reason and fairness in the due enforcement of 
the contract between the parties thereto. As we have 
before stated, after it is determined that the contract is 
divisible in relation to the property insured, the other 
portions of the policy each must be held applicable to 
any separable part. The reason for the restriction in the 
policy in respect to incumbrance is that the risk which 
the company has assumed may not be increased. In 
theory, at least, anything which decreases the interest 
of the insured in the property correspondingly increases 
the risk. A mortgage or other incumbrance does this, and 
an incumbrance by mortgage of any or all the articles des- 
ignated in gross in any of the divisions of the property 
included in the policy here in question was directly. 
within the spirit and intent, and fairly and reasonably 
within the unstrained, clear import of the words of the 
contract, violative thereof, and furnished forceful mat- 
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ter of defense herein for the company. It follows that 
the judgment was erroneous and must be reversed. 


REVERSED AND REMANDED. 


Davip Apurr & Sons CLOTHING COMPANY, APPELLEE, 
AND First NATIONAL BANK OF OMAHA ET AL., AP- 
PELLANTS, V. MARIA HELLMAN, APPELLANT, ET AL. 


Finep JUNE 9,1898. No, 7762. 


1, Witnesses: TRANSACTIONS WITH PERSONS DECEASED: FRAUDULENT 
ConvEYANcES. In an action, by creditors of an estate in which 
there is a deficiency of assets to meet debts, to set aside alleged 
fraudulent conveyances of property, during lifetime by the de- 
ceased, to the party executrix of the estate, and to subject such 
property to the payment of debts of the deceased, the executrix 
js incompetent, under the provisions of section 329 of the Code 
of Civil Procedure, to testify of the transaction or agreement 
from which the conveyance originated. 


2. : ATTORNEYS: CONFIDENTIAL COMMUNICATIONS. The 
testimony of an attorney, who was present as adviser of one or 
both parties, of the conversation between them or disclosures 
then made may not be suppressed on the ground that the dis- 
closures were confidential communications, or privileged, in an 


action between the parties or their personal representatives. 


3. Dower: EXTINGUISHMENT. The dower right of a wife in the real 
estate of her husband while inchoate is not a possessory right, 
but is a present, subsisting right or interest of a legal character, 
and can only be extinguished by the voluntary release or act of 
the wife or operation of law. (Butler v. Fitzgerald, 43 Neb. 192; 
Wylie v. Charlton, 43 Neb. 840.) 


4. —:; RELEASE: MortGcaGEe. The wife may make her release of 
her dower interest, or by signature to a mortgage that it be 
subjected to the lien and operation thereof, matter of forceful 
consideration for the conveyance to her of other property. 


5. Fraudulent Conveyances: INTENT. In an attack on a conveyance 
by creditors as fraudulent, in this state, the question of the intent 
with which the conveyance was made is one of fact and not of 
law. (Compiled Statutes, ch. 32, sec. 20.) 

&, : HUSBAND AND WIFE: BURDEN oF Proor. Ifa conveyance of 


property by a husband to his wife is sought to be avoided by 
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creditors for its fraudulent character, the burden of proof is on 
the wife to establish the bona fides of the transfer. 


7. Insolvency: DEFINITION. As a general rule, insolvency means that 
the party whose business affairs are in question is unable to pay 
his debts as they become due in the ordinary course of his daily 
transactions. (Buchanan v, Snrith, 16 Wall. [U. S.] 308.) 


Insolvency may mean the inadequacy of a man's 
funds or property to pay his debts. 


9. muehond and Wife: Girrts. A man may make a gift to his wife or 
* relatives, if he retain sufficient property subject to execution at 
the then fair valuation to satisfy all his debts; and that he has 
made such gift under such circumstances does not of itself as 
evidence stamp or establish the transfer fraudulent as to cred- 
itors. 


10. 


: Goop FaiTH oF TRANSFER. Held, That the evidence in the 
present case sustained a finding of the bona fides of certain trans- 
fers of property from a husband to his wife. 


11. Life-Insurance Premiums: RECOVERY BY CREDITORS. Asa general 
rule, premiums paid for life insurance in favor of a wife and 
children, or either, cannot be recovered by creditors as made in 
fraud of their rights, though the debts were existent at the times 
of such payment. 


12. Husband and Wife: TiITLE Tro REattry: EsToprer. If a wife allow 
her husband to retain the title of property to which she is en- 
titled in her own right, and use it to obtain credit, as against the 
enforcement of a debt which a creditor was influenced by the 
husband’s apparent, and in the transaction asserted, ownership 
of the property to allow him to contract, she may be estopped 
to claim the property. 


APPEAL from the district court of Douglas county. 
Heard below before DuUFFIE, J. Affirmed. 


The opinion contains a statement of the case. 


Warren Switzler, for the First National Bank of Omaha, 
appellant, and others: 


There was no legal suidenee offered to support the al- 
leged contract between Mr. and Mrs. Hellman. Mrs. Hell- 
man and Mr. Connell were both incompetent witnesses. 
As against the representatives of a deceased person Mrs. 
Hellman cannot disclose the communications made to 
her by her husband. An attorney should not be per- 
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mitted to disclose confidential communications properly 
intrusted to him in his professional capacity. (Wertz v. 
Merritt, 39 N. W. Rep. [la.] 103; Johnston v. Johnston, 27 
N. E. Rep. [Tll.] 9380; Muir v. Miller, 47 N. W. Rep. [Ia.] 
1011; Bradford v. Vinton, 26 N. W. Rep. [Mich.] 401; 
Brock v. Brock, 9 Atl. Rep. [Pa.] 486; Skinner v. Skinner, 
38 Neb. 756; Wylie v. Charlton, 48 Neb. 840; Westover v. 
Aitna Life Ins. Co., 99 N. ¥. 56; Hull v. Lyon, 27 Mo. 570; 
Whiting v. Barney, 30 N. Y. 330; Root v. Wright, 84 N.Y. 
' 72; Yates v. Olmsted, 56 N. Y.632; Robson v. Kemp, 4 Esp. 
[Eng.] 233; Britton v. Lorenz, 45 N. Y. 57; Edington v. 
Aitna Life Ins. Co., 77 N. Y. 564; Pierson v. People, 79 N. 
Y. 424; Glenn v. Liggett, 47 Ved. Rep. 472; Lnggett v. Glenn, 
20.0. A. [U.8.] 286; State v. Dawson, 90 Mo. 149.) 

The alleged contract between Mr. and Mrs. Hellman, 
if proved, cannot be enforced. It was obtained under a 
misapprehension of the law and facts which amounted 
to false pretenses. The dower interest was not a suffi- 
cient consideration. If the contract was proved by com- 
petent evidence and sustained consideration, still Mrs. 
Hellman is estopped to urge it. (Z’rumble v. Trumble, 37 
Neb. 340; Smith v. Sieberling, 35 ed. Rep. 677; Roy v. 
McPherson, 11 Neb. 197; Stecle v. Coon, 27 Neb. 586; Sexton 
v. Wheaton, 8 Wheat. [U. 8.] 229; Worseley v. De Mattos, 
1 Burr. [Eng.] 467; Leukener v. F'rceman, Freem., Ch. 
[Eng.] 236; Goldsmith v. Fuller, 30 Neb. 569; Harly v. 
Wilson, 31 Neb. 459; Swartz v. McClelland, 31 Neb. 646; 
Hews v. Kenncy, 43 Neb. 815.) 

The assignment of the insurance was a fraud on cred- 
itors. (Ionia County Savings Bunk v. McLean, 48 N. W. 
Rep. [Mich.] 159; Elliott Appeals, 50 Pa. St. 75; Freeman 
v. Pope, 9 L. R. Eq. 206; Anderson v. Hay, 85 Pa. St. 202; 
Stokes v. Coffey, 8 Bush [Ky.] 533; Payne v. Pusey, 8 
Bush [Ky.] 567; Hathaway v. Sherman, 61 Me. 475; An- 
thracite Ins. Co. v. Sears, 109 Mass. 383; Barry v. Equita- 
ble Life Assurance Co., 59 N. Y. 593; Pence v. Makepeace, 
65 Ind. 360; Stigler v. Stigler, 77 Va. 163; Talcott v. Field, 
34 Neb. 611; Fearn v. Ward, 80 Ala. 555.) 
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A creditor of the husband may recover premiums paid 
by an insolvent on insurance. (Central Bank of Wash- 
ington v. Hume, 128 U. 8. 195; Merchants & Miners Trans- 
portation Co. v. Borland, 31 Atl. Rep. [N. J.] 278; Central 
Nat. Bank v. Hume, 9 Sup. Ct. Rep. 41.) 

The creditors are the proper parties to bring suit, and 
in so doing they become the representatives of the de- 
ceased person. (Harrey v. MeDonell, 21 N. E. Rep. (N. Y.] 
695; Grier v. Cagle, 87 N. Car. 377; Martin v. Smith, 25 
W. Va. 579; New York Mutual Life Ins. Co. v. Armstrong, 
117 U. S. 597; Reddick v. Keesling, 129 Ind. 128; Davis 
v. Davis, 26 Cal. 37; Hollister v. Young, 41 Vt. 160; Wamsley 
v. Crook, 3 Neb. 344; Ransom v. Schmela, 13 Neb. 78; 
Clark v. Clough, 23 Atl. Rep. [N. H.] 526; New York Life 
Ins. Co. v. Fluck, 3 Md. 352; Housel v. Cremer, 13 Neb. 
300.) 

Decisions on insolvency applicable to the case: Hinde 
v. Longworth, 11 Wheat. [U. S.] 199; Miller v. Thompson, 
3 Port. [Ala.] 196; Schaible v. Ardner, 56 N. W. Rep. 
(Mich.] 1105; Winchester v. Charter, 97 Mass. 140; Pot- 
ter v. McDowell, 31 Mo. 62; Farrow v. Hayes, 51 Md. 498; 
Allen v. McTavish, 8 Ont. App. [Can.] 440; Phelps ov. 
Curts, 80 TH. 112; Gardiner Bank v. Wheaton, 8 Me. 381; 
Roberts v. Radcliff, 35 Kan. 502; Babcock v, Eekler, 24 
N. Y. 632; Morrill v. Kilner, 118 Tl. 318; Bohannon v. 
Combs, 79 Mo. 305; Reeves v. Sherwood, 45 Ark. 520; Bul- 
lett v. Worthington, 3 Md. Ch. 99; Williams v. Banks, 11 
Md. 198; Kipp v. Hanna, 2 Bland Ch. [Md.] 33. 

Where a judgment debtor has fraudulently conveyed 
‘his property to hinder and delay creditors, the party who 
first invokes the aid of the court to set aside such con- 
veyance acquires a prior lien for his judgment. (Pullis 
». Robison, 73 Mo. 202; George v, Williumson, 26 Mo. 190; 
-Bank of U. S. v. Burke, 4 Blackf. [Ind.] 141; Hills v. 
Sherwood, 48 Cal. 393; Henriques v. Hone, 2 Edw. Ch. 
[N. ¥.] 128; Richardson v. Ralphsnyder, 20 8. E. Rep. 
[W. Va.] 854; Citizens Bank v. Farwell, 11 0. 0. A. [U.8.] 
108; Miner v. Lanc, 87 Wis. 348; Brown v. Carroll, 41 8. 
Car. 50.) 
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Connell & Ives, for Maria Hellman, appellant: 


Assuming the evidence of the agreement to convey 
is inadmissible, the transfer of the home as well as that 
of the insurance policy, and the payment of the pre- 
miums should be. sustained as voluntary conveyances on 
the ground of Mr. Hellman’s solvency when they were 
made. (Wolf v. McGugin, 16 S. E. Rep. [W. Va.] 798; 
Reade v. Livingston, 3 Johns. Ch. [N. Y.] 481; Lockhard v. 
Beckley, 10 W. Va. 87; Atkins v. Atkins, 18 Neb. 477; Steele 
v. Coon, 27 Neb. 597; Seward v. Jackson, 8 Cow. [N. Y.] 
406; Pratt v. Curtis, 2 Low. [U. S.] 90; Kent v. Riley, 14 
L. R. Eq. Cas. [Eng.] 190; Aultman v. Obermeyer, 6 Neb. 
260; Stevens v. Carson, 30 Neb. 545; Johnson v. Johnson, 
36 Neb. 700; Ware v. Purdy, 60 N. W. Rep. [Ia.] 526; 
Brackett v. Waite, 4 Vt. 389; Rose v. Colter, 76 Ind. 590; 
Van Wyck v. Seward, 6 Paige Ch. [N. Y.] 67; Updegraff 
v. Theaker, 57 Mo. App. 50; Emerson v. Opp, 38 N. E. Rep. 
[Ind.] 330; Holden v. Burnham, 63 N. Y. 74; Salmon ». 
Bennett, 1 Conn. 525; Spence v. Dunlap, 6 Lea [Tenn.] 
457; Stevens v. Robinson, 72 Me. 381; Hinde v. Longworth, 
11 Wheat. [U. S.] 199; Pike v. Miles, 23 Wis. 164; Wind- 
haus v. Bootz, 25 Pac. Rep. [Cal.] 404; Morgan v. Hecker, 
16 Pac. Rep. [Cal.] 817; Herring v. Richards, 3 Fed. Rep. 
443; Providence Savings Bank v. Huntington, 10 Fed. Rep. 
871; Bank of U. 8. v. Housman, 6 Paige Ch. [N. Y.] 526; 
Jackson v. Post, 15 Wend. [N. Y.] 588; Dunlap v. Hawkins, 
59 N. Y. 347; Carr v. Breese, 81 N. Y. 584.) 

Assuming that the evidence of the agreement is ad- 
missible, then Mrs. Hellman is a bona fide purchaser for 
a valuable consideration, and is not estopped to assert 
her title. (Haas v. Sternbach, 41 N. E. Rep. [Ill.] 51; 
Singree v. Weleh, 32 O. St. 320; Weaver v. Gregg, 6 O. St. 
550; Quarles v. Laey, 4 Munf. [Va.] 251; Buzzard v. Briggs, 
7 Pick. [Mass.] 583; Nims v. Bigelow, 45 N. H. 348; Har- 
vey v. Alewander, 1 Rand. [Va.] 219; Taylor v. Moore, 2 
Rand, [Va.] 573; Garlick v. Strong, 3 Paige Ch. [N. Y.] 
440; Marston v. Dresen, 55 N. W. Rep. [Wis.] 896; Hop- 
kins v. Joyce, 78 Wis. 443.) 
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The evidence showing the agreement between Mrs. 
Hellman and her husband is admissible. (Wamsley v. 
Crook, 3 Neb. 344; Magemau v. Bell, 13 Neb. 249; Mutual 
Life Ins. Co. v. Armstrong, 6 Sup. Ct. Rep. 877; Skinner v. 
Skinner, 38 Neb. 760; McNuilty’s Appeal, 19 Atl. Rep. 
[Pa.] 936; Hurlburt v. Hurlburt, 28 N. E. Rep. [N. Y.] 651; 
Lynn v, Lyerle, 113 Tl. 129; Griffin v. Griffin, 17 N. E. Rep. 
[Tll.] 784; Cady v. Walker, 28 N. W. Rep. [Mich.] 805; 
Invingston v. Wagner, 42 Pac. Rep. [Nev.] 290; Wyland 
v. Griffith, 64 N. W. Rep. [Ia.] 673; Colt v. McConnell, 19 
N. E. Rep. [{Ind.] 106; Carey v. Carey, 12 S. E. Rep. [N. 
Car.] 1038; In re Bauer, 21 Pac. Rep. [Cal.] 759; Appeal 
of Goodwin Gas-Stove & Meter Co., 12 Atl. Rep. [Pa.] 736.) 

Creditors cannot recover premiums paid by an insol- 
vent upon insurance for a reasonable amount where the 
policies are written payable to the wife. (Central Nat. 
Bank v. Hume, 9 Sup. Ct. Rep. 41. : , 


Simeon Bloom, also for appellants. 


Montgomery & Hall, for David Adler & Sons Clothing 
. Company, appellee: 


There is no competent evidence establishing or tending 
to establish the alleged contract. (Buckingham v. Roar, 
' 45 Neb. 248; Scroggin v. Johnston, 45 Neb. 122; Bradford 
v. Vinton, 26 N. W. Rep. [Mich.] 407; Brock v. Brock, 9 
Atl. Rep. [Pa.] 486; Wamsley v. Crook, 3 Neb. 351; Ran- 
som v. Schmela, 138 Neb. 74; Housel v. Cremer, 13 Neb. 298; 
Wylie v. Charlton, 48 Neb. 840; Grier v. Cagle, 87 N. Car. 
377; Johnston v. Johnston, 27 N. E. Rep. [T1l.] 930; New York 
Mutual Life Ins. Co. v. Armstrong, 117 U. 8. 597; Davis 
v. Davis, 26 Cal. 23-38; Martin v. Smith, 25 W. Va. 587; 
Clark v. Clough, 23 Atl. Rep. [N. H.] 526; Basye v. State, 
45 Neb. 281; Nelson v. Becker, 32 Neb. 99; Root v. Wright, 
84 N. Y. 72; Westover v. Aitna Iafe Ins. Co., 99 N. Y. 56; 
United States v. Trans-Missouri Freight Ass’n, 166 U. 8. 
327; Lynn v. Lyerle, 118 Tl. 134.) 

The alleged contract of July, 1891, as against plaintiff, 
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followed by the transfer in March, 1892, considering Mrs. 
Hellman’s false idea of the extent of her interest in the 
mortgaged real estate, and, having in view the inade- 
quacy of the consideration as now claimed, but neither 
alleged nor testified to, and all the facts and circum- 
stances, constitutes a transaction fraudulent in fact. 
(Kircham v. Kratky, 51 Neb*191; Bartlett v. Cheesbrough, 
23 Neb. 767; Carson v. Stevens, 40 Neb. 112; Brownell v. 
Stoddard, 42 Neb. 177; Trumble v. Trumble, 37 Neb. 340.) 

The alleged contract, if proved, and if otherwise valid, 
did not justify or make legal the conveyance of the real 
estate in controversy in March, 1892, to Mrs. Hellman, 
‘because, under the circumstances of this case, such con- 
tract, as against the plaintiff, is without force. (Roy v. 
McPherson, 11 Neb. 197; Thompson v. Loenig, 13 Neb. 386; 
Hoagland v. Wilson, 15 Neb. 320; Steele v. Coon, 27 Neb. 
586; Stevens v. Carson, 30 Neb. 544; Harly v. Walson, 3 
Neb. 458; Swartz v. McClelland, 31 Neb. 646; Brownell v. 
Stoddard, 42 Neb. 177; Porter v. Goble, 55 N. W. Rep. [Ta.] 
530.) ; 

As against plaintiff, ignoring the alleged contract of 
July, 1891, the transfer of the real estate in controversy 
should not be sustained as a voluntary conveyance on the 
ground of the alleged solvency of Mr. Hellman on March 
14, 1892. (Murray v. Stanton, 99 Mass. 345; Meicell v. 
Kirkpatrick, 6 Pac. Rep. [Kan.] 241; Esch v. Chicago, M. 
é& St. P. R. Co., 39 N. W. Rep. [Wis.] 129; Little Rock J. R. 
Co. v. Woodruff, 5 S. W. Rep. [Ark.] 792; Bullett v. Worth- 
ington, 3 Md. Ch. 99; Kipp v. Hanna, 2 Bland. Ch. [Md.] 
26; Parish v. Murphree, 54 U. 8. 94; Williams v. Banks, 11 
Md. 198; Schaible v. Ardner, 56 N. W. Rep. [Mich.] 1105; 
Potter v. McDowell, 31 Mo. 62; Gardiner Bank +. Wheaton, 
8 Me. 381; Morrill v. Kilner, 113 Ill. 318; Bohannon v. 
_ Combs, 79 Mo. 305; Reeves v. Sherwood, 45 Ark. 520; John- 
son v. Johnson, 36 Neb. 700.) 

As against the plaintiff, regardless of any technical 
definition of insolvency, the transfer of March 14, 1892, 
was invalid, because, under the particular circumstances 
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of this case, the real estate transferred was equitably 
charged with the payment of the plaintiff’s claim and 
could not, to the prejudice of the plaintiff, be conveyed 
by Mr. Hellman to Mrs. Hellman without consideration. 
(Smith v. Sunds, 17 Neb. 501; Thompson v. Loenig, 13 Neb. 
386; Steele v. Coon, 27 Neb. 598; Stevens v. Carson, 30 Neb. 
544; Carson v. Stevens, 40 Neb. 115; Brownell v. Stoddard, 
42 Neb. 184.) 


HARRISON, ©. J. 

It appears herein that during a period of twenty-five 
or more years prior to 1892 and inclusive of a few of the 
earlier months of said year Meyer Hellman was engaged © 
in business in the city of Omaha as a dealer in clothing, 
the greater portion of the time both at wholesale and re- 
tail, but during the last five years exclusively the latter. 
On March 14, 1892, he and his wife, Maria Hellman, exe- 
cuted a deed by which they conveyed to Charles Wise, a 
relative, a piece of real property, their home in Omaha, 
worth about $35,000, which was by the grantee and his 
wife on the same day conveyed to Maria Hellman. On 
the same date Hellman executed a will in which his 
‘wife, Maria Hellman, was designated sole legatee and 
executrix of his estate. After his death, which occurred 
March 29, 1892, the will was duly probated and Mrs. 
Hellman qualified and assumed and performed the duties 
of executrix. During the month of December, 1891, he 
had assigned to his wife a policy of insurance on his 
life in the sum of $5,000. There was of insurance on 
the life of Meyer Hellman in the aggregate $59,500, in 
all contracts for the payment of which Mrs. Hellman 
was designated as beneficiary except one for $5,000, in 
which the children of the parties were beneficiaries. 
This action was instituted for David Adler & Sons Cloth- 
ing Company in the district court of Douglas county to 
obtain a decree by which the transfer of the real estate 
to Maria Hellman, to which we have referred, might be 
adjudged fraudulent and yoid and canceled, and the real 

22 
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estate subjected to the payment of the claim of the plain- 
tiffs, now appellees, against the estate of Meyer Hellman. 
During the course of the litigation the Iirst National 
Bank of Omaha, the Nebraska National Bank of the same 
city, Lowman’s Sons, and Simeon Bloom became of par- 
ties to the suit by intervention. Each sought to have the 
deed of the real estate to Maria Hellman set aside as 
fraudulent and void as to creditors of Meyer Hellman, 
and the property made of the assets of his estate; also 
the assignment of the one policy of life insurance; and 
further, that all premiums or assessments paid by Meyer 
Hellman on contracts of life insurance during a period 
of time it was asserted by the pleading he had been in- 
solvent, should be decreed of the estate and subjected to 
the payments of the claims against it. At the close of 
a trial in the district court the interveners were denied 
any relief and their petitions dismissed and the prayer 
of the petition of David Adler & Sons Clothing Company 
was granted. The two banks and Lowman’s Sons have 
appealed from the decree against them, and Maria Hell- 
man has appealed from the decree in favor of David 
Adler & Sons Clothing Company. 

In the bill of exceptions there appears the ghia of 
the trial court, and therein a clear statement, in sub- 
stance, of the main facts as shown by the evidence, and 
since it also shows the impressions and ideas which the 
court had gathered from the evidence, we deem it proper 
to here reproduce it, as follows: 

“The defendant Maria Hellman is the widow of Meyer 
Hellman, who departed this life in March, 1892. Tor 
twenty-five years or more prior to his death Meyer Hell- 
man had been engaged in the wholesale and retail cloth- 

‘ing business in this city, and he acquired a reputation 
for integrity and fair. business methods, which I under- 
stand is not questioned by any one interested in this 
litigation. The amount of capital with which he engaged 
in business has not been shown, nor does it seem to be 
material to the issues involved, but at the date of his 
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death, in March, 1892, he was possessed of property of 
great value, but which, with the exception of that in 
controversy in this action and perhaps a few other small 
pieces, was heavily incumbered. For a few years prior to 
his death he had engaged to a considerable extent in real 
estate transactions, and had incurred an indebtedness 
aggregating over $300,000. While the fact does not 
clearly appear, it may be fairly assumed that his trans- 
actions in real estate. had absorbed his ready means to 
such an extent that he had become a large debtor of the 
banks, and in the summer of 1891 he had become in- 
debted to the Nebraska National Bank to the amount 
of about $28,000, and to the First National Bank to the 
amount of about $80,000. He was also at that time in- 
debted to various wholesale houses on merchandise ac- 
counts to quite an amount, and all of these creditors were 
demanding payment of or security for their debis, and 
two or three of his mercantile creditors had taken judg- 
ments for the amount of their claims. He was married 
to the defendant in 1871, and while it does not clearly 
appear, I assume that he was the owner of lots 1 and 2, 
in Johnson’s Addition, at the time of his marriage. 
These two lots were inclosed together, and shortly after 
his marriage he erected a three-story brick dwelling- 
house on lot 1, together with a barn and other improve- 
ments, and he occupied the premises with his family from 
that time up to the date of his death. His widow, the 
defendant in this action, now occupies it as her home, 
and she holds the legal title thereto under a deed of 
conveyance made to her by him shortly prior to his death 
in March, 1892. Some time in the summer of 1891, and 
about the time that one or more of his mercantile cred- 
itors had put their claims against him into judgment, 
negotiations were commenced between Hellman and the 
officers of the two banks looking to the securing of his 
debts to these two institutions by mortgage on his real 
estate. Prior to and during these negotiations he had 
listed his property and placed an estimated value on 
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each parcel of the same, which list was used during the 
negotiations. It is conceded that he had planned the mak- 
ing of mortgages upon different parcels of his real estate 
to his different creditors, apportioning the same among 
them in a manner which he at the time insisted would 
afford ample security for all of them. In this plan he had 
reserved the property in controversy in this suit, which 
we may call the home property, and had insisted that this 
property should not be incumbered but should be re- 
served for his family. During these negotiations Mr. 
Connell acted with him and as his attorney, and Mr. 
Congdon was the attorney of the First National Bank, 
his power, however, extending no further than to pass 
upon the title of the property offered as security and to 
advise relative to the legal questions which might arise. 
After negotiations, which extended over some months, 
the two banks finally accepted second mortgages upon 
some portions of the property that had been mortgaged 
prior to this date to the Northwestern Mutual Life In- 
surance Company, and first mortgages upon various 
other tracts, and others of his creditors were secured by 
taking mortgages upon other and different tracts. In 
order to make these mortgages a first lien, and in order 
to pay certain mercantile bills which were then pressing, 
and interest due the banks, the First National Bank made 
him at this date a further loan of $9,500, and the Ne 
braska National Bank a loan of $3,000. By agreement 
between the parties the money advanced on these new 
loans was left in the hands of Mr. Kountze of the First 
National Bank tobe by him used for the purposes above 
indicated, and the money was so used. The mortgages 
executed at this time aggregated something over $200,- 
000, and evidence has been introduced which, if compe- 
tent, shows that when Mrs. Hellman was asked ‘to join 
in these mortgages she refused to do so except upon the 
condition that her husband would convey to her the home 
property. This he agreed to do, and subsequently, and 
a few days prior to his death, the conveyanée was made. 
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I gather from the evidence that this security taken by 
the banks was taken as collateral to the amount then 
due and owing them by Hellman, but with the oral un- 
derstanding or agreement that if the interest was 
promptly paid foreclosure proceedings would not be in 
stituted immediately, but Mr. Hellman given ample time 
in which to discharge these debts. It is shown beyond 
dispute that at the date of the execution of these mort- 
gages Hellman was unable to pay the interest due and 
owing upon his loans from the banks, and it is also shown 
that an execution was issued upon one of the judgments 
obtained against him prior to the execution of these 
mortgages and placed in the hands of the sheriff, who 
went to his store for the purpose of levying the same, 
but that no levy of the execution was actually made upon 
any of his stock. We insert here it is of testimony that 
this levy, or whatever action was taken, was to cause the 
mortgages to be executed in which there was what was 
thought to be somewhat of slowness or delay on the part 
of Hellman. 

Subsequently, Mr. Hellman not being able to pay the 
jnterest on his indebtedness to the banks, foreclosure 
proceedings were instituted upon the mortgages, the 
mortgaged property sold, and in some instances large 
deficiencies exist. It is not controverted that the es- 
tate of Mr. Hellman is entirely insolvent, and the banks 
and others who intervened in this action are now seek- 
ing to reach the home property conveyed to Mrs. Hell- 
man and have it applied to the payment of their claims. 
During his lifetime Mr. Hellman had taken out life in- 
surance policies, all but one of them being made payable 
to his wife, and this one was assigned to her in the month 
of December previous to his death. The interveners also 
claim the right to have applied to the payment of their 
claims the premiums paid upon these life insurance poli- 
cies since 1891, and the full amount of the policy which 
was assigned to Mrs. Hellman in December, 1891. These 
are the main features of the case so far as the inter- 
veners’ rights are concerned. 
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“The claim of the plaintiff in the action rests upon a. 
somewhat different state of facts. About the first of 
June, 1891, one Myers, a traveling salesman for the 
plaintiff David Adler & Sons Clothing Company, took 
an order from Mr. Hellman for a bill of goods and sent 
it to his house in Milwaukee. The credit-man, upon in- 
vestigation, refused to fill the order, and had some cor- 
respondence with Mr. Hellman relating thereto. In Sep- 
tember of the same year Mr. Myers again visited this 
city and took another order for substantially the same 
amount of goods. At this time Mr. Hellman referred 
Myers to Dun’s Mercantile Agency for a statement of his 
credit, and also showed him a list of his assets which 
included unincumbered real estate amounting to seventy 
or eighty thousand dollars. On the 28th of September 
Myers telegraphed his house that he had arranged with 
the Dun agency for full particulars about Hellman’s af- 
fairs and the Omaha agency forwarded to the Milwaukee 
agency the statement which Hellman had furnished the 
agency here. This statement was furnished by the Mil- 
waukee agency to the plaintiff, and contained, among 
other matters, Hellman’s statement of his unincumbered 
real estate, which included the home property which 
Hellman had agreed in the summer previous to convey to 
his wife, and which he did convey to her in March, 1892. 
Mr. Oberndorfer, the credit-man of David Adler & Sons 
Clothing Company, testified that upon the strength of this 
statement and certain correspondence had with Mr. Hell- 
mau which has been introduced in evidence, he filled the 
order, amounting to $5,000 or more, and the plaintiff now 
claims that the home property which was included in the 
list of Alr. Hellman’s assets in the statement which he 
made to procure credit should be subjected to the pay- 
ment of its bill. 

“No party to this iitipation questions the good faith 
of Mr. Hellman in making the conveyance to his wife. 
No actual fraud or intent to defraud creditors ig charged 
against him or the defendant; but it is said that Hell- 


VOL. 55] JANUARY TERM, 1898. 279 


Adler & Sons Clothing Co. v. Hellman. 


man at the date of the deed to his wife was insolvent and 
that the withdrawal of this valuable property from the 
reach of his creditors was a legal fraud or fraud in law, 
which voids the conveyance when creditors ask that the 
property conveyed shall be applied to the payment of 
their claims. This necessitates an examination of the 
meaning of insolvency under circumstances such as sur- 
- round this case. A great volume of testimony has been 
introduced to show the value of the real estate possessed 
by Hellman at the date of his death. Without reviewing 
this evidence I think it fair to all the parties to the liti- 
gation to base my findings upon the evidence of Mr. 
Lewis S. Reed, who all the parties agree is a fair witness, 
and whose judgment of real estate values is conceded 
to be equal to that of any one in the city; and while an 
interested party to the extent of being an officer of the 
Nebraska Nationa] Bank, even the attorneys for the de- 
fendant pay him the high compliment of being a man 
whose testimony would not be varied on that account. 
Two statements furnished by Mr. Hellman to the banks 
during the negotiations for the making of these mort- 
gages have been introduced in evidence. These state- 
ments contain a list of the property owned by Hellman, 
and attached to each parcel is an estimate of its value. 
Mr. Reed states that he thinks the estimated value fixed 
upon the property by Mr. Hellman was excessive to the 
extent of from twenty to thirty per cent. A deduction 
of twenty-five per cent from that value ought to be a 
fair guide for the court in this investigation. The value 
attached by Mr. Hellman to his real estate in these state- 
ments foots up $660,000. Deducting therefrom twenty- 
five per cent would leave $495,000. I do not know that 
J can arrive with absolute certainty at the exact indebt- 
edness with which Hellman should stand charged at the 
date of his death. Taking the figures of Mr. St. Clair, 
he states that the claims allowed by the probate court 
were $204,953,and claims not allowed in that court, being 
mortgages upon real estate not filed, $159,581, make a 
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total indebtedness of $364,534. During the argument it 
was shown and admitted that Mr. St. Clair’s statement 
included the expenses of the last illness and funeral of 
Mr. Hellman; a claim against Hellman arising from 
liability as an indorser for Mr. Oberfelder, amounting to 
$10,250, which the evidence clearly shows has since been 
discharged as to Hellman; ground rent accrued since 
the date of his death; a contingent claim allowed to the 
Cambridge bank; the claim ofthe Snowden estate; in- 
terest on the gross amount of his debts from the date of 
his death; the mortgage of one Forbes, which is now 
outlawed, and which it was never sought to enforce; and 
one-half of what is known as the Proctor mortgage; 
making a total amount of over $30,000, which were not 
properly chargeable against him at the date of his death. 
What is known as the Marblestone mortgage is included 
in Mr. St. Clair’s statement, both under the head of 
claims allowed and claims not allowed, which would in- 
crease his statement $8,500 above what it should be. It 
will thus be seen, taking the figures of the interveners 
and. deducting therefrom say $35,000, which I am clearly 
of the opinion are wrongfully included, that Hellman’s 
indebtedness at the date of his death did not exceed 
$325,000 or $330,000. In addition to the real estate 
owned by him, and which as we have seen, estimated at 
the value put upon it by Mr. Lewis S. Reed, amounted to 
$495,000, the stock of merchandise was appraised at, 
and I think fairly worth, the sum of $30,000; the store 
fixtures, $3,000; there was actually collected from ac- 
counts, $5,573; and averaging the testimony relative to 
the value of the flats and houses standing upon leased 
ground, they were of the value of $12,000; other personal 
property possessed by him may be placed at $1,000. This 
would give him total assets to the value of $546,573. 
Placing his debts at the highest figure, $330,000, he would 
be possessed of assets in excess of his liabilities to the 
amount of $216,573. The value of the real estate con- 
veyed to the wife may be put at $35,000 and the question 
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is whether, supposing the conveyance of that property 
to her was entirely voluntary, no consideration passing 
at all, it could be said he did not retain enough under 
ordinary circumstances and conditions to fully meet all 
obligations against him.” 

In the decree appeared the following statements: 

“The defendant Maria Hellman is the widow of Meyer 
Hellman, who departed this life in March, 1892, leaving 
surviving him his widow and six children as the issue of 
his marriage with said Maria Hellman, as follows: 
Blanche, a daughter, aged nineteen years; Mabel, aged 
seventeen years; Selma, aged fourteen years; Lillian, - 
aged twelve years; Clarence, aged six years; Grace, aged 
four years. 

“The court further finds that for twenty-five years and 
more prior to his death the said Meyer Hellman had been 
engaged in business in the city of Omaha in the whole- 
sale and retail clothing business, the last five years or 
more being in the retail trade exclusively, and acquired 
a reputation for integrity and fair business methods, and 
that in all the transactions, representations, and dealings 
involved in this controversy and in making the deed of 
conveyance and assigning the policy of insurance to his 
wife, of which complaint is made, he acted in good faith 
and without intent to hinder, delay, or defraud his cred- 
itors, and that the said defendant Maria Hellman, in re- 
ceiving said conveyance and assignment, also acted in 
good faith and without intention to hinder, delay, or de- 
fraud creditors. 

“The court further finds that by the strict rule applied 
to merchants and traders, Hellman was insolvent in 
March, 1892, but for the purposes of this case, in deter- 
mining whether the conveyance to his wife was fraudu- 
lent in law, he was perfectly solvent, having assets in 
excess of his liabilities at the time of the value of more 
than $200,000, estimated at their fair market value; that 
he was the owner of and possessed of property to the 
value as follows, to-wit: 
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Real estate of the value of. ...........2 eee eee $495,000 
Stock of merchandise of the value of.......... 30,000 
Store fixtures of the value of............000008 3,000 
Accounts and bills payable of the value of...... 5,073 

Flats and buildings on leased ground of the 
VALUE OF 5 iicate oaereoe BRIE CAR ests Bee a Wee 12,000 
Other personal property of the value of......... 1,000 
$546,573 


“The court further finds that during the year 1891 and 
down to the time of the death of said Meyer Hellman, in 
March, 1892, his entire indebtedness did not exceed $325,- 
000 or $330,000, and that placing his said indebtedness at: 
the highest figure, $330,000, he was possessed of assets in 
excess of his liabilities to the amount of $216,573. 

- “The court further finds that the real property involved 
herein, and hereinafter more particularly described, was 
improved by said Meyer Hellman about 1881, by the con- 
struction of a brick dwelling-house, barn, and other im- 
provements, and that he occupied the premises so im- 
proved as a home with his family from that time up 
to the date of his death in March, 1892, and that since 
said last mentioned date his widow, the said Maria Hell- 
man, has occupied said house as her home, and holds the 
legal title thereto under a deed of conveyance made to 
her shortly prior to said date. 

“The court further finds the value of said home prop- 
erty in the month of March, 1892 to have been $35,000, 
and that the same was conveyed to said defendant by 
said Meyer Hellman in good faith and without intent 
to hinder, delay, or defraud his creditors, and was go 
received by said defendant, at a time when the said 
Meyer Hellman was solvent, for the purposes of such 
conveyance, being possessed of a surplus of property 
amounting to $216,000 in excess of his entire indebted- 
ness, which at that date amounted to about $30,000. 

“The court further finds that the said deed conveying 
to the defendant Maria Hellman the said home property 
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was for a valuable and sufficient consideration, and was 
made pursuant to an agreement between the said Meyer 
Hellman and Maria Hellman in July, 1891, by reason 
whereof the said Maria Hellman was induced to relin- 
quish her dower interest in a large amount of real estate; 
that mortgage liens thereon, free from such incumbrance, 
might be made, as was thereafter made, to creditors of 
the said Meyer Hellman, including the interveners, the 
First National Bank of Omaha and the Nebraska Na- 
tional Bank of Omaha, and Simeon Bloom, which each 
had the benefit of said home property so conveyed to said 
defendant by receiving in consideration thereof the re- 
linquishment of her dower interest in the real estate 
mortgaged to said banks and said Bloom, and which said 
banks and said Bloom, respectively, took as security for 
the indebtedness of said Meyer Hellman to them. 

“And the court further finds that nearly all of the said 
Hellman’s real estate had been mortgaged to secure his 
creditors at the time of his deed to his wife; and that at 
the time of his death he owed the First National Bank 
about $80,000 and the Nebraska National Bank about 
$28,000, and that in February, 1892, the said Hellman was 
sued for $80,000 or more, the suit being to foreclose the 
debt to the First National Bank, the Nebraska National 
being made a party, and on June 18, 1892, filed its cross- 
bill for $7,000 and interest, and the Northwestern Insur- 
ance Company being a defendant, and on March 26, 1892, 
the cross-petition was filed to foreclose mortgages to the 
Northwestern Mutual Life Insurance Company aggre- 
gating $60,000. 

_ “And the court further finds that the deed of Hellman 
and wife to Wise and Wise’s deed to Mrs. Hellman and 
Hellman’s will, leaving all his property to his wife, were 
executed at the same time, and about two weeks prior 
to his death, but were not recorded until after his death. 

“And the court further finds that the statements of 
his property furnished by Hellman, and used in nego- 
tiations with the banks, contained this item: ‘280x240, 
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24 and St. Mary’s, which item included the property in 
controversy, the latter being a piece of ground 143x159 
feet; and that the $495,000 of real estate owned by Hell- 
man in 1892 as above found included the homestead. 

“And the court further finds that no contract, express 
or implied, was made between the banks and Hellman 
that the home property should be left free for Hellman’s 
family, but Hellman at all times refused absolutely to 
include in the mortgages the property afterwards con- 
veyed to his wife, refused to pledge it for debts at the 
bank, and insisted on keeping it free from any liens 
whatever; that Mr. Connell acted as attorney for Hell- 
man in the negotiations relating to the mortgages exe- 
cuted to the banks, and Mr. Congdon as attorney for the 
banks, but Mr. Congdon was empowered only to pass 
upon the title of the property and to advise as to the 
legal questions which might arise; that Mr. Congdon 
fully understood Hellman’s intention to retain the home 
property for himself and family free from any liens. 

“The court further finds that just prior to July, 1891, 
two judgments were obtained against Hellman, and an 
execution on one of them was in the hands of the sheriff, 
and he was in the store for the purpose of levying the 
execution about the time when the interveners, the banks, 
advanced to him $12,500 on August 6 or 7, 1891, and that 
such advancements were made to discharge those judg- 
ments and make their mortgages taken at that time a 
first lien, and for the purpose of paying delinquent in- 
terest and merchandise accounts then due, and that this 
advancement of $12,500 was a part and parcel of the 
same transaction in which the mortgages to the banks 
were given. 

“And the court further finds that at the time of the 
conveyances to Mrs. Hellman there were outstanding 
mortgages amounting to over $260,000; that the inter- 
vening banks took their mortgages in the summer of 1891 
as collateral securities to the notes of Hellman, which 
matured in thé fall and summer previous, and which 
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Hellman was then unable to pay; and that the Hellman 
estate is now insolvent; and there remain unpaid claims 
against the estate, including interest, of more than $100,- 
000. 

“And the court further finds that the following items 
were not properly chargeable against him at the date of 
his death, namely: The expenses of the last illness and 
funeral; the note of Oberfelder, amounting to $10,250; 
the amount of ground rent accrued since the date of Hell- 
man’s death; the claim of the Cambridge City Bank; 
the claim of the Snowden estate; the interest on the 
amount of Hellman’s debts accruing since the date of 
his death; the Forbes mortgage, which is outlawed; one- 
half of what is known as the Proctor mortgage; and the 
Marblestone mortgage; making a total of over $30,000, 
which was excluded in fixing the amount of Hellman’s 
indebtedness, in the foregoing finding, at $330,000. 

“And especially with reference to the plaintiffs’ claim 
herein the court further finds that in June, 1891, the 
plaintiffs received through their traveling salesman an 
order from Hellman for goods, which order they did not 
fill for want of a satisfactory statement of his financial 
condition, respecting which correspondence was had until 
late in September of the same year, when the same sales- 
man came to Omaha and took from Hellman another 
order for substantially the same amount of goods, being 
those upon which the action in controversy is based. At 
that time Hellman referred the salesman to Dun’s Mer- 
cantile Agency for a statement of his credit and also 
showed him a list of assets, which included unincum- 
bered real estate amounting to about $70,000. The state- 
ment which had been furnished the Dun agency was for- 
warded by the latter to the plaintiff; said statement, and 
also the one shown to the salesman, included the home 
property, and was used as a basis for obtaining credit, 
the plaintiff selling Hellman the goods upon the faith 
of it, in connection with the correspondence in evidence. 

“And the court further finds that Mrs. Hellman took 
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no steps to enforce her claim to the property, or to give 
notice to the world of her claims of ownership or of the 
contract, under which it was subsequently conveyed to 
her; and that the defendant Maria Hellman is estopped 
from setting up her claim to the property as against the 
equities of the plaintiff.” 

The first question which is presented is the right of 
the creditors to institute and prosecute this action. As 
the transfers which it was sought to avoid as fraudulent 
were to the executrix and so shown by the pleadings, 
causes were asserted for which relief might be afforded 
in an action. The jurisdiction of the county court in the 
settlement of estates of decedents does not afford ample 
remedy. (Becker v. Anderson, 6 Neb. 499; Harvey v. Me- 
Donnell, 21 N. E. Rep. [N. Y.] 695.) 

It was of the contention for Maria Hellman in the 
trial court and of the issues that at the time her husband 
was about to execute mortgages on various real proper- 
ties in favor of creditors inclusive of the banks, appel- 
lants herein (this was when the banks as a part of the 
transactions loaned to Meyer Hellman $12,500), she re- 
fused to sign the mortgages unless her husband would 
agree to convey to her the home property, to which he 
finally acceded, and pursuant to such agreement she 
signed the mortgages, thus rendering her dower right 
in the properties subject to the liens of the mortgages 
and liable to be sold for their satisfaction and so ex- 
tinguished. The testimony adduced to show the agree- 
ment in which this claim had its origin was of Mrs. Hell- 
man and Mr. Connell of her counsel. It was objected 
at the time of its introduction and is now urged that all 
the testimony relative to this agreement was and is in- 
competent; hence the agreement was not shown and 
should not have been by the trial court and cannot by 
this be considered. The objection was based, as is the 
argument, on the restrictions and limitations of our Code 
in regard to evidence. (See Code of Civil Procedure, secs. 
329, 332, 333.) The trial court decided that the testimony 
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of Maria Hellman was incompetent, and in this we think 
it was right. By section 211 of chapter 23, Compiled 
Statutes, it is made the duty of an executor or adminis- 
trator, when there is a deficiency of assets of the estate 
of a decedent and the deceased during life shall have 
conveyed any property with intent to defraud his cred- 
itors, to institute and prosecute an action for.the avoid. 
ance of the transfer and the recovery of the property 
to be of the estate and for the benefit of the creditors 
thereof. In the matter at bar the executrix was also 
the alleged fraudulent grantee of property alleged to 
have been conveyed in fraud of creditors by the deceased 
during his lifetime, and she could not or would not com- 
mence and maintain the necessary action and the cred- 
itors must and could do so, and in the action by them 
they occupied the position relative to the estate and its 
interests which would have been occupied by the execu- 
trix had she been without adverse interest, and had been, 
as contemplated by statute, plaintiff in the suit. The 
testimony of the alleged fraudulent grantee of the trans- 
action or agreement, out of which came the conveyance 
attacked, would have been as to her incompetent and not 
receivable under the provisions of section 329 of the Code 
of Civil Procedure, and was as much so as against the 
creditors who instituted and were urging the suit. (Grier 
v. Cagle, 87 N. Car. 377.) From which it follows that the 
testimony of Mrs. Hellman was incompetent for the pur- 
pose offered in this action. 

The testimony of Mr. Connell, it is insisted, was and is 
open to the objection that it was a privileged communi- 
cation to him in his professional capacity and could not 
be disclosed. Our Code contains a provision which de- 
bars an attorney from detailing in testimony privileged 
communications (see Code of Civil Procedure, sec. 333), 
and if the matters which the witness herein stated were 
within the meaning of the words “confidential commu- 
nications” and made for the purposes contemplated by 
the section of the statute, they were incompetent. At the 
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time the statements were made which constituted the 
asserted agreement, Mrs. Hellman, immediately after the 
noon lunch, had gone to the office of Mr. Connell to con- 
sult him in regard to her rights in the real estate owned 
by her husband, and also in what manner and to what 
extent her rights, if any, would be affected by her sign- 
ing the mortgages which she had been asked to execute. 
The firm of which Mr. Connell was a member was then, 
and had been for some considerable time prior thereto, 
acting for Meyer Hellman in many matters in which the 
services and advice of an attorney were desired or nec- 
essary. At that time there was in the statutes an enact- 
ment of the legislature by which, probably, subject to the 
payment of debts, the wife on the death of her husband 
became entitled of right absolute to a designated portion 
or share of the real estate of which he died seized. It 
has since been adjudged unconstitutional. (See Trumble 
v. Trumble, 37 Neb. 340.) Mr. Connell’s advice to Mrs. 
Hellman seems to have been given with the idea in mind 
that the statutory provision to which we have just re- 
ferred was valid and in force. However this may have 
been, it is true that when she signed the mortgages she 
placed her dower right in the real estate in jeopardy. 

Mr. Hellman came to the office during the interview 
between her and Mr. Connell and asked to know why she 
was down town at that hour, and was informed of her 
business there, and the conversation then ensued in 
which, it is asserted, the agreement was made to convey 
to her the home property, and by virtue of which it was 
afterwards so conveyed. In none of the interviews or 
conversations which were then and there had was there 
anything which was confided by Mr. Hellman to Mr. 
Connell in his professional capacity; the parties to the 
purported agreement were both there, and what was 
said was open and without reserve, and it was competent 
for Connell to give it in evidence. (19 Am. & Eng. Ency. 
Law 139; Lynn v. Lyerle, 113 Ill. 129; Griffin »v. Griffin, 
17 N. E. Rep. [Ill.] 784; Cady v. Walker, 28 N. W. Rep. 
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[Mich.] 805; Harlburt v. Hurlburt, 28 N. E. Rep. [N. Y.] 
651; Carey v. Carey, 12 8. Ii. Rep. 1038, 108 N. Car. 267; 
Deuser v. Watkup, 43 Mo. App. 625; Livingston v. Wagner, 
42 Pac. Rep. [Nev.] 290; Wyland v. Griffith, 64 N. W. Rep. 
{Ia.] 673.) : 

It is further argued in this connection that if it be con- 
ceded that the contract was made between the husband 
and wife it was of none effect, since the wife was—in fact 
both were—possessed of a false idea at the time, which 
constituted a basis or consideration for the compact on 
the part of the husband; 7. ¢., that, as they had been in- 
formed, the wife, by signatures attached to the mort- 
gages, would relinquish an absolute right to one-third of 
the real estate of the husband. This was true to a certain 
degree, but it was also true—it was thoroughly under- 
stood by both parties—that the wife, if she executed the 
projected mortgages, would render liable to the opera- 
tion of their conditions all the rights she had, either 
present or prospective, in the real estate described in the 
instruments. Of what the rights consisted they probably 
did not at the time have an exact or definite realization, 
but there was not such an inexactuess or confusion as to 
make ineffective or nugatory their contract. 

’ It is also urged in this same line of argument that 
the dower right of the wife in the real property included 
in the several mortgages, considered as a whole, did not 
furnish any adequate consideration in its worth or value 
for the conveyance of ber home property. There was 
evidence introduced of a manner of computation of the 
value of a dower right of a wife in her husband’s property. 
Of the accuracy, worth, or conclusiveness of the compu- 
tation by the prescribed method it is not within our 
province at the present time to inquire. It probably fur- 
nished as nearly a correct abstract valuation of a dower 
right, somewhat intangible as the latter may be said to 
be, as can or could be essayed. It has been stated by 
this court in its opinion, wherein was determined the 
strength or nature of a wife’s right of dower in real estate 
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owned by the husband, that the inchoate right of dower, 
when it once attaches, remains and continues an incum- 
brance or charge upon the real estate unless or until 
released by the voluntary act of the wife or extinguished 
by the operation of law. While not an estate in posses- 
sion, it is a present right or interest of a legal character. 
(Compiled Statutes, ch. 23, sec. 1; Butler v. Fitzgerald, 43 
Neb. 192; Wylie v. Charlton, 43 Neb. 840.) If it is such. 
an interest and may be the subject of a release or relin- 
quishment by her, she may make the release, or that she 
subject it to the lien of a mortgage by her signature, the 
consideration for substantive matters of conveyance to 
her. (Singreev. Welch, 32 O. St. 320; 2 Scribner, Dower 7.) 

In this case the testimony of this agreement was com-. 
petent and material on the question of the intent with 
which the home property was conveyed to the wife,. 
whether fraudulent or not, if for no other purpose, and 
if not sufficient to establish an ample consideration for 
such transfer to stamp it as a conveyance for value and 
not of the character of a gift. It may be added here, 
as urged by counsel for Maria Hellman, that the appel- 
lants herein, from the portion of the decree in her favor 
and against them, desired that the mortgages be exe- 
cuted, that thereby directly and indirectly the payment 
of the indebtedness of Meyer Hellman to them respect- 
ively might be secured, or some further and better assur- 
ance of it afforded, and by reason of this, their purpose 
being given full scope and effect by the signature of the 
wife to the mortgages, they derived the benefits of such. 
acts on her part. It may be truthfully said that they had 
no knowledge, at the time, of the contract between the 
husband and wife or of the promise or concession neces- 
sary to be made to her before they could. realize their- 
business wishes or plans in regard to the husband’s prop- 
erty, but they became nevertheless the recipients of the: 
effects of her acts pursuant to the terms of the agree- 
ment. The transaction relative to the dower right of the 
wife was sufficient alone to sustain the conveyance of the. 
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home to her as to all creditors who attacked it, except 
the plaintiff, at least to the extent of the full value of 
such interest. 

We will now turn our attention to another point or 
element of the main question herein involved—the finan- 
cial condition of Meyer Hellman at the times particularly 
drawn into view in this litigation. We may as well here 
say that in the consideration of all the matters herein 
it must be borne in mind tlat in this state, by statutory 
law, the question of fraudulent intent in a conveyance 
attacked as is the one in question herein shall be deemed 
a question of fact and not of law (Compiled Statutes, ch. 
32, sec. 20); to which must be added, in an attack on a 
conveyance between relatives or husband and wife the 
burden of proof is on the grantee to establish the bona 
fides of the transfer. (Carson v. Stevens, 40 Neb. 112.) 

To go back now to the matter of the financial circum- 
stances of Meyer Hellman at the times of the occurrences 
from which this litigation originated, and whether he 
was, in the light of the evidence herein introduced, sol- 
vent or insolvent, it may be said that in the examination 
and decision of similar controversies many courts have 
stated, generally, that insolvency means that the party 
whose business affairs are in question is unable to pay 
his debts as they become due in the ordinary course of 
his daily transactions (Buchanan v. Smith, 16 Wall. [U.S.] 
308); also, “Insolvency is the inadequacy of a man’s 
funds to the payment of his debts.” (Herrick v. Borst, 
4 Hill [N. Y.] 652.) Within a strict or literal application 
of the first rule, Hellman might have been, as a mer: 
chant, adjudged insolvent at the time the banks received 
the mortgages on his real estate, and made him loans in 
the aggregate the sum of $12,500, but subsequent to 
this, and up to the time of his decease, it was of the 
testimony that he had paid his mercantile accounts as 
they became due, although he did not promptly pay 
taxes or the interest on some of his loan indebtedness. 
In cases like this, in which the main, if not sole, factor 
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on which the creditors rely to establish the fraudulent 
character of a transfer is the insolvency of the grantor, 
—for herein it cannot be asserted with any degree of suc- 
cess that there was other evidence of such intent on the 
part of either the grantor or grantee,—many courts, in- 
clusive of this, have announced a different and more lib- 
eral doctrine relative to what is or shows insolvency. 
In the opinion in the case of Johnson v. Johnson, 36 Neb. 
700, in which case the litigation was instituted to subject 
some real estate to the claim of the plaintiff on the 
ground that the debtor had put his money in the prop- 
erty, which, nominally at least, belonged to his mother, 
and such action had caused his insolvency, it was stated: 
“The proof fails to show that Chris Johnson was insol- 
vent when he made the improvements in question for his 
mother, or that he made the improvements in contempla- 
tion of insolvency. A person who is apparently able to 
pay his debts and believes himself to be so, and has no 
design to defraud his creditors, may make a valid gift 
to a relative. The gift, however, must not be dispropor- 
tionate to his means, nor such as will produce insolvency. 
The proof fails to show that this gift, if such it was, pro- 
duced the insolvency of Chris Johnson.” (See also Hmer- 
son v. Opp, 88 N. E. Rep. [Ind.] 330; Ware v. Purdy, 60 
N. W. Rep. [Ia.] 526; Windhaus v. Bootz, 25 Pac. Rep. 
[Cal.] 404.) Some courts hold that the valuation of the 
property retained is to be of the time of the transfer 
which is the subject of attack. Within this doctrine 
there was ample evidence herein to sustain the finding 
of the trial court that Meyer Hellman had, at the time 
he transferred the home property to his wife, also when 
he assigned to her the one policy of life insurance, suffi- 
cient property to satisfy his indebtedness, and the judg- 
ment as to these matters as between appellants and 
Maria Hellman was right. We will add here that there 
was not such proof that the appellants were so influ- 
enced in the allowance of credit to Meyer Hellman by 
any ownership thereof as to raise an estoppel in their 
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favor against the claim of title thereto by Mrs. Hell- 
man. (Goldsmith v. Fuller, 30 Neb. 563.) 

In relation to the premiums and assessments which 
had been paid for the life insurance during the stated 
term we are cited by counsel for Maria Hellman to 4 
decision of the supreme court of the United States. (See 
Central Nat. Bank vr. Huine, 9 Sup. Ct. Rep. 41, wherein 
creditors were denied the right to recover life insurance 
premiums under facts very similar to the circumstances 
developed on the same subject-matter herein.) On the 
other hand, for the appellants, our attention is directed 
to a strong opinion of the court of New Jersey. (See 
Merchants & Miners Transportation Co. v. Borland, 31 Ati. 
Rep. [N. J.] 272, wherein a contrary doctrine is ad- 
vanced; also to an able article in the 25 Am. Law Re- 
view, page 185, by Mr. Williston, in which the opinion in 
Central Nat. Bank cv. Hume is criticised.) After an exam- 
ination and consideration of the arguments and reasons 
of the opinions and the article to which we have referred, 
and the subject in general, we are satisfied with the opin- 
ion of Ohief Justice Fuller and will follow it. As therein 
stated, cases may arise in which there may be disclosed 
payments of large premiums, out of all reasonable pro- 
portion to the financial condition of the party. and under 
circumstances which stamp them as fraudulent as to 
creditors or justify the inference of fraud on creditors 
in the withdrawal of such sums from the resources of the 
debtor, and call for the court, in the exercise of its power, 
to cause them to be repaid from the amount realized 
from the policies of the premiuins of which they were 
payments; but no such state of facts was shown in this 
action, and we must approve the judgment of the district 
court on this branch of the case. 

We have now reached that portion of the judgment of 
which Maria Hellman, as appellant, complains, by which 
the David Adler & Sons Clothing Company was given a 
lien for the amount of its claim on the home property 
which was conveyed to her by her husband, on the ground 
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that the facts in regard to the indebtedness embodied in 
such claim showed that the credit was given to Meyer 
Hellman under and by virtue of such representations 
relative to his property and that which at the time was 
of record in his name inclusive of the home property, 
afterward conveyed to the wife, as estopped her from 
the assertion of her claim of title as against the rights 
of the clothing company. There was sufficient proof to 
sustain the findings of the trial court that the clothing 
company relied on Meyer Hellman’s asserted ownership 
of this particular piece of property and was by this be- 
lief quite largely influenced in the extension of the credit 
out of which arose the claim in suit. This being true, 
the trial court was right in the judgment. (Roy v. Me- 
Pherson, 11 Neb. 197; MeGovern v. Knox, 21 O. St. 547; 
Early v. Wilson, 31 Neb. 458.) 

It follows from the conclusions reached that the judg- 
ment will be 


AFFIRMED. 


JosmPpH S. BARTLEY v. STATE OF NEBRASKA. 
FILED JUNE 9, 1898. No, 9347. 


1. Indictment and Information: Drscriprion or MonEy: EVIDENCE. 
The provisions of section 420 of the Criminal Code, to the extent 
they relate to matter of proof, held not governable of the ques- 
tion of proof in this case. 


2. Embezzlement of Public Moneys. The conclusions announced in 
the former opinion (Bartley v. State, 53 Neb. 310) approved and 
adopted, and, having been then and therein fully stated, are 
referred to and need not be restated here. 


3. : CONVICTION: ARGUMENTS. The judgment and sentence reaf- 


firmed. 


REHEARING of case reported in 53 Neb. 310. Former 
decision sustained, 


Charles O. Whedon and T. J. Mahoney, for plaintiff in 
error. 
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: Bartley vy. State, 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state. 


HARRISON, C. J. 


Proceedings in error were brought to this‘court on 
behalf of Joseph S. Bartley from the judgment and sen- 
tence of the district court of Douglas county in an action 
in which he was charged and, on trial, convicted of the 
embezzlement of a sum of money, the property of the 
state. A hearing in this court resulted in an affirmance 
of the judgment and sentence. The opinion in which 
were embodied the arguments and conclusions on the 
different subjects of the litigation as then presented was 
filed January 3 of the current year, and reported in 53 
Neb. 310-364. Subsequently a motion for a rehearing 
was filed and granted, and the cause has been again 
argued and submitted for decision. 

We will not make any further statement of the case, 
or the facts and circumstances thereof, but refer the 
reader to the former opinion for such statement. It was 
a subject of complaint in the brief filed on rehearing that 
sufficient time had not been devoted to the examination 
of the record and the preparation of an opinion. It is 
true, as stated in the brief, that the record is quite large 
—contains 1,200 pages—and that extended and elaborate 
briefs were filed; but it must here be borne in mind 
that the argument in such briefs and orally—considera- 
ble more than the usual time was allowed for the latter 
—were of great and material assistance in the considera- 
tion and decision of the points of complaint which were 
discussed. Moreover, and finally, it is not a question of 
the number of hours, days, or weeks consumed or to be 
taken in the examination and adjudication of a cause, 
but of such a due consideration of the litigated matters, 
without reference to the time employed, as will result 
in a proper and just disposition of them and render true 
right to the litigants. 

It is stated in the brief: “Expressions are used in the 
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opinion, perhaps inadvertently, which find no support 
in the record, and to which the assent of silence ought 
not to be accorded. It is said, in the opinion, that there 
is no controversy as to the facts; that the defendant on 
the 10th day of April, 1895, made out in his own name, 
and presented to the auditor of public accounts, a 
voucher for the sum appropriated to replenish the state 
sinking fund, and caused the auditor to issue on that 
date a warrant, which was delivered to defendant on 
the day it bears date, and he at once registered it in the 
proper book in his office, but omitted to enter upon the 
book in the proper column the name of the person pre- 
senting the warrant for payment; that almost immedi- 
ately thereafter defendant indorsed his name upon the 
back of the warrant and placed the same in the hands 
of the Omaha National Bank, or its president, for nego- 
tiation, and the latter, as agent for the defendant, sold 
the warrant to the Chemical National Bank for the face 
value.” It is asserted in this connection that, of many of 
these acts and things, while it appeared from the evi- 
dence that they were done or existed as facts, it was not 
shown that they were personal acts of the plaintiff in 
error or made under or by his personal supervision or 
direction; or of some, of which the time might inci- 
dentally or directly be of the controversies, that it was 
not of the testimony that they occurred of times assumed 
in the statement in the opinion to which the brief re- 
ferred. In regard to the matters done in the state treas- 
urer’s office, it may be said that some were by deputies 
or clerks in the performance of their duties in the busi- 
ness of the office and sanctioned by the treasurer, some 
by his signature, and some of which there were such 
attendant facts and circumstances as to raise a pre- 
sumption of the treasurer’s knowledge. It may be truth- 
fully observed of the several matters that the evidence of 
them was of a nature to warrant the broad and compre- 
hensive assertion relative to them employed in the opin- 
ion. 
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It is again urged with much strength and force of ar- 
gument that there was no evidence to warrant or uphold 
the verdict of conviction, particularly in that it was 
not shown that any money, in the strict sense of the term, 
or cash—actual dollars and cents in specie—was tan- 
gibly employed or involved in the transaction which it 
was and is charged constituted the crime—the embez- 
zlement of the funds of the state. That ninety per cent 
of the business affairs of the country which involve the 
payment or transfers of money are conducted success- 
fully and satisfactorily without the exchange of dollars 
and cents in specie, and yet every one concerned receives 
and employs his money, is asserted in articles on finan- 
cial questions and heard in discussions and conversations 
of business men, and it is no doubt approximately true. 
The law, conservative as it is, and rightly so, still must 
and does, where and when administered or interpreted 
and applied in the true spirit, and there is no direct statu- 
tory provision which must be legislated from its posi- 
tion as an obstruction, keeps, it is true, a somewhat tardy 
pace with the progress in business or other matters, and 
meets and becomes accordant, or adapts itself in its rules 
and doctrines to the multifarious changes and conditions 
which are evolved from the affairs of men. This it does, 
and yet is stable, settled, firm, and certain. That all 
men in the ordinary business transactions of life might, 
may, and do, through the usual media and channels, 
transfer money, have it, use it, and enjoy it (which can- 
not be gainsaid), and that a treasurer, when he makes 
use of the same means, did not receive the money, that 
it was not transferred, when, at the same time, it ap- 
pears, without controversy, that his purposes were 
served, that he had the money and used it to as full an 
extent as if he had passed it in kind through his fingers, 
is an anomalous position and one not within good reason 
and modern usages, conditions, or beliefs. The several 
acts and matters elemental, directly or indirectly, of the 
purposed conversion of the state’s money were but means. 
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to the end, and had reached their final accomplishment 
when, pursuant to the order of the check, the moneys of 
the state were paid out or transferred, not for its use or 
uses, but to perfect, to close and render entirely ef- 
fectual the misappropriation of the money to the use or 
uses of the plaintiff in error. We are entirely satisfied 
with the arguments and conclusions on this subject ex- 
pressed in the former opinion, and that the reasons given, 
and the citations therein, support the conclusions ‘an- 
nounced. It is true that there was no physical transfer 
of cash—money in specie—but the mental processes were 
all fully existent and active, and were, through regular 
recognized methods of business procedure, carried out, 
and the money taken for the individual benefit; and not 
for the state. 

It may be said here that aside from, and additional to, 
what has been formerly said on the point of the payment 
of the money drawn by the check, it has been further ad- 
vanced in the brief for the state, and was of matters dis- 
cussed in consultation, that the warrant in question bore 
the indorsement of the plaintiff in error, by which he be- 
came liable, and the money was applied to, and effected 
the extinguishment of, this, as it may be styled, contin- 
gent liability. 

It is further urged in this connection that we ignored 
in the former opinion the provisions of section 420 of the 
Criminal Code in which it is stated: “In every indictment 
in which it shall be necessary to make any averment as 
to any money, or bank bill, or notes, United States treas- 
ury notes, postal and fractional currency, or other bills, 
bonds, or notes, issued by lawful authority and intended 
to pass and circulate as money, it shall be sufficient to 
describe such money or bills, notes, currency, or bonds 
simply as money, without specifying any particular coin, 
note, bill, or bond; and such allegation shall be sustained 
by proof of any amount of coin or of any such note, bill, 
currency, or bond, although the particular species of coin 
.of which such amount was composed, or the particular 
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nature of such note, bill, currency, or bond shall not be 
proved.” This section but excuses in the indictment to 
which it refers the particularity in pleading as to de- 
scription, and correspondingly relieves from specific 
proof in the same respect, and cannot, with a fair con- 
struction or application, be said to require that in an 
embezzlement, such as was charged in the present case, 
there must of necessity be proof that a coin or coins— 
the pieces of money—were physically handled and passed 
or carried around. The section is clearly not of the force 
asserted for it in the argument for plaintiff in error in 
the present action. 

In the matter of the complaint that the judge of 
the district court who presided during the trial of this 
case took too active a part therein, in that he interro- 
gated the witnesses, etc., we have carefully examined this 
matter again and discover that in a number of instances 
he asked questions for what plainly appears to have been 
the purpose of a more clear understanding of the admis- 
sibility or non-admissibility of testimony to which an ob- 
jection had been interposed, that the ruling on the objec- 
tion might be correct. Such actions were entirely proper. 
In a number of other instances the trial judge ques- 
tioned witnesses and elicited testimony which bore more 
or less directly on the mainissues. It is undoubtedly nec- 
essary that the judge who presides should acquire as 
full knowledge of the facts and circumstances of the case 
on trial as possible, in order that he may instruct the 
jury, and correctly, to the extent his duty demands, shape 
the determination of the litigated matters, that justice 
may not miscarry, but may prevail; and doubtless it is 
allowable at times, and under some circumstances, for 
the presiding judge to interrogate a witness. The exact 
extent or when the exigencies may warrant an exercise 
of this right are matters which are not capable of very 
precise statement, but it may be said that the right here 
in question is one which should be very sparingly exer- 
cised, and generally counsel for the parties should be 
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relied on and allowed to manage and bring out their own 
case, The actions of the judge in this respect should 
never be such as to warrant any assertion that they 
were with a view to assistance of the one or the other 
party to the cause. We do not discover in the present 
case any undue or prejudicial actions or remarks of the 
judge who presided. 

Under the proposition that the district court of Doug- 
las county had no jurisdiction of the action, the consti- 
tutionality of the “Depository Law” is argued at this 
presentation of the case, and it is in this connection also 
urged that the court will not apply the doctrine of es- 
toppel in a criminal case to any portion of the issues. 
We must again, for the reasons stated in the former 
Opinion, and which we deem entirely sufficient, decline 
to enter upon a discussion of this point. 

It was of the complaints strenuously urged in argu- 
ment that the trial judge made in his charge, on the sub- 
ject of reasonable doubt, the following statement: “You 
are not at liberty to disbelieve as jurors, if from all the 
evidence you believe as men. Your oath imposes on you 
no obligation to doubt where no doubt would exist if 
no oath had been administered.” It was and is insisted 
that this was vicious, for that its effect was to remove 
from the jurors the obligation of the oath which they had 
taken or that it freed them from such obligation. We 
will say here that in the charge in this case in one or two 
of the paragraphs the attention of the jurors was spe- 
cifically challenged to the oath, its solemnity and its ap- 
plication to their acts and duties during the course of the 
trial, and their deliberations; but to return to the terms 
employed in the charge which we have quoted, a fair 
construction does not give them the import and signifi- 
eance which is imputed to them by counsel in the brief. 
They do not tell jurors to disregard the oath, but inter- 
preted fairly and reasonably they do say that the parties 
to whom they were addressed shall act in all things, 
during their performance of their duties as jurors, as true 
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men; not to sink or lose, respectively, individuality, per- 
sonality, identity, but, under and in view of the oath, to 
at all times and in all things act, consider, and determine 
as sensible, reasoning beings, bringing to bear their 
powers, abilities, and faculties as men; and surely that 
they should so do is not foreign to the purpose for which 
they were impaneled, but directly in consonance with it. 
We are not to consider whether the terms employed were ~ 
necessary or added very much to the charge, but we are 
to determine whether they were, as it is asserted, vi- 
cious, and we conclude that they were not. The expres- 
sion quoted has been approved by this court in several 
cases. (See citations in former opinion; also Barney v. 
State, 49 Neb. 515; Carrall vy. State, 53 Neb. 481; Fanton 
v. State, 50 Neb. 351.) 

There was at the trial an instruction requested for 
plaintiff in error, and refused, in which was embodied 
the statement of the presumption of innocence of the 
accused, which is always present, and must have place 
in every trial of a criminal action, coupled with the fur- 
ther announcement that the presumption was a matter 
of evidence in favor of defendant and to be so considered 
by the jurors. In the former opinion it was stated of the 
error which it was argued had occurred in this particu- 
lar that the principle embraced in the request had been 
embodied and given in the sixth paragraph of the charge 
on the court’s own motion; also that the twenty-first 
paragraph of the charge, the one relative to a reasonable 
doubt, in its substance, as given, was sufficient to warrant 
the court in the refusal to read the request. It was at 
the second hearing in this court argued that the court 
was wrong in the position taken in the former opinion, 
and in this connection there was quoted in the brief 
a considerable portion of an opinion of the supreme court 
of the United States in the case of Coffin v. United States, 
156 U.S. 482, 15 Sup. Ct. Rep. 394, in which there appears 
‘an exhaustive and able discussion on the subject of the 
presumption of innocence of a defendant in a criminal 
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action, its weight, and that it be considered as evidence, 

and in which the main question determined was whether 

an instruction on reasonable doubt filled the place of 

an instruction that the presumption of innocence was 

a matter of evidence in favor of an accused person. 

The conclusion reached was announced as follows: “In 

a criminal case it is error to refuse to charge as to the 

“presumption of innocence, though the court fully and 

accurately charges as to the doctrine of reasonable 

doubt.” This may be the true doctrine; we need not 

and do not now decide, but be it as it may, if-we 

leave the twenty-first instruction—the one on reason- 

able doubt in this case—entirely out of the considera- 

tion, except to the extent it must be read and construed 

with and of the charge as a whole, the sixth instruction , 
given, although it did not employ the same phraseology 

as the request—and it possibly might have been better 

had it done so, particularly in the use of the word “evi- 

dence” and its application to the presumption as favor- 

able to the defendant—did embody a statement in effect - 
of the principle, and was sufficient; for, with the pre- 
sumption of force, as it was stated it must be, as a bar 
to any conviction until guilt was established beyond 
any reasonable doubt, the same idea was elemental and 
prevalent in the deliberations of the jurors as would have 
been had the request been given. It follows that we 
must again overrule this branch of the argument. 

There were many other questions raised and urged in 
argument, and we have again carefully examined and 
considered all, inclusive of such as referred to alleged 
errors in the admission and exclusion of matters of evi- 
dence, and, after full investigation and consideration of 
each and all, must reach the conclusion before an- 
nounced, that the record discloses no errors which call 
for a reversal of the judgment; hence the judgment and 
sentence must be 

REAFFIRMED, 
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First NATIONAL-BANK OF OMAHA vV. First NATIONAL 
BANK OF MOLINE. 


FriLep JUNE 9,1898. No. 8162. 


Banks and Banking: Notre: Coxiiecrion: Insorvency. A bank at 
Moline forwarded to a bank in Omaha, Nebraska, for collection, 
and so indorsed, a note payable at the Holt County Bank, O’Neill, 
Nebraska. It was sent to the latter by the intermediary bank 
indorsed for collection, but inclosed with a letter, by which the 
bank of collection was instructed to credit the amount of the 
note, when paid, to the Omaha bank, between which and the 
bank of collection there had been continuous dealings and ac- 
counts during four or five years prior to and inclusive of the 
time of this transaction. The collection was paid and a credit 
given for the amount to the intermediary bank, and on the same 
day the bank of collection failed. Its account with the Omaha 
bank was at the time overdrawn. Held, That the Omaha bank 
was liable to the Moline bank for the amount of the note. 


Error from the district court of Douglas county. 
Tried below before Bian, J. Affirmed. 


The opinion contains a statement of the case. 


Joseph R. Clarkson, for plaintiff in error: 


If the collection was legitimate the Moline bank is 
entitled to the proceeds as a trust fund. (Griffin v. Chasc, 
36 Neb. 328; Evansville Bank v. German-American Bank, 
155 U. S. 556; First Nat. Bank v. Bank of Monroe, 33 Fed. 
Rep. 408; Cragie v. Hadley, 99 N. Y. 181; Manufacturers 
Nat. Bank v. Continental Bank, 20 N. E. Rep. [Mass.] 193.) 

The Omaha bank was the agent of the Moline bank, 
and not responsible for the default of the Holt County 
Bank. (First Nat. Bank of Pawnee City v. Sprague, 34 Neb. 
318; Waterloo Milling Co. v. Kuenster, 41 N. E. Rep. [Tll.] 
906.) 

The Omaha bank was not the owner of the paper, and 
a credit could not make it the owner if, at the time of 
credit, Holt County Bank was indebted to it. (Commercial 
Bank of Pennsylvania v. Armstrong, 148 U. 8. 50; Bank of 
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Clarke County v. Gillman, 30 N. Y. Supp. 1111; White v. 
National Bank, 102 U. 8. 658; National Butchers & Drovers 
Bank v. Hubbell, 22 N. E. Rep. [N. Y.] 1031; Tyson v. 
Western Nat. Bank, 26 Atl. Rep. [Md.] 520.) 

Until the Omaha bank had actually received the pro- 
ceeds of the Dorr collection the relation of debtor and 
creditor would not exist between it and the Moline bank. 
(First Nat. Bank v. Bank of Monroe, 33 Fed. Rep. 408; Boy- 
kin v. Bank of Fayetteville, 24 S. BE. Rep. [N. Car.] 357.) 


Isaac E. Congdon and Hall € McCulloch, also for plaintiff 
in error. 


James H. McIntosh, contra: 


The Holt County Bank was the Omaha bank’s agent. 
(Kent v. Dawson Bank, 13 Blatch. [U. 8. C. C.] 287; Strong 
v. Stewart, 56 Tenn. 137; Campbell v. Reeves, 40 Tenn. 227.) 

The Omaha bank’s agent collected this note, credited 
the defendant as instructed, and therefore the defendant 
is bound for this money to the Moline bank. (Smith v. 
Gardner, 36 Neb. 741; Pasewalk v. Bollman, 29 Neb. 519, 
528; Mayer v. Heidelbach, 123 N. Y. 332; Howard v. Walker, 
92 Tenn. 452; Bailey v. Partridge, 134 Ill. 188; Pratt »v. 
Foote, 9 N. Y. 468; Bolton v. Richard, 6 Term R. [Eng.] 
139; Marine Bank v. Fulton Bank, 2 Wall. [U. S.] 252; 
People v. City Bank of Rochester, 938 N. Y. 582; National 
Butchers & Drovers Bank v. Hubbell, 117 N. Y. 384; Born 
v. First Nat. Bank, 123 Ind. 78; Stephens v. Badcock, 3 B. 
& A. [Eng.] 353; Commercial Bank v. Jones, 18 Tex. 811; 
Myers v. Tyson, 13 Blatch. [U. 8S. C. C.] 242.) 


HaRRIson, C. J. 


On April 20, 1898, the defendant in error, hereinafter 
* styled the Moline bank, was the owner of a promissory 
note in the sum of $1,102.43, executed by David L. Darr, 
of date November 7, 1892, and due May 7, 1893, payable 
at Holt County Bank, O’Neill, Nebraska, and on April 
20, 1893, sent it to plaintiff in error, hereinafter called 
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the Omaha bank, for collection. The letter by which it 
was transmitted was as follows: 
“MOLINE, ILuinois, April 20, 1893. 
“F. H, Davis, Cashier, Omaha, Nebraska—Dvar Sir: 
Herewith find for collection and returns: 
“Number. Amount, 
“36811 David L. Darr, May 10........ $1,147.25 and Ex. 
“Please acknowledge and report by number. Do not 
hold collections. If dishonored, return at once. 
“Yours respectfully, J. 8S. GILMORE, Cashier.” 


The Omaha bank acknowledged receipt of the note 
and on April 26 sent it to the Holt County Bank. The 
letter with which it was inclosed was in terms: 

“OMAHA, NEBRASKA, April 26, 1893. 

“Holt County Bank of O’Neill—DEaR Sir: I inclose for 
collection and credit the following items. Correspond- 
ents are not authorized to hold collections for conven- 
ience of customers. Please return promptly all unpaid 
paper. Do not credit until paid. Please report by our 
number. Protest, unless otherwise instructed. 


“Yours respectfully, F. H. Davis, Cashier. 
“355136 Darr. No. Pr. Int.........0.-.0e: $1,102.43.” 


The words in the letter, “Do not credit. until paid,” 
were in red ink. The note was indorsed as follows: 


“Pay F. H. Davis, Cr., or order, for account of Iirst 


National Bank, Moline, Ils. 
“J, S. GILMORE, Cashier, Omaha.” 


“Pay G. B. Darr, cashier, or order, for collection and 


remittance to First National Bank, Omaha, Neb. 
“ih, H. Davis, Cashier.” 


The Moline bank wrote several times to the Omaha 
bank and inquired in regard to the note and its payment, 
and urged its return if not paid. The Omaha bank, by 
letters and telegrams to the Holt County Bank, made 
inquiries as to what had been done with the note and 
requested or demanded its return if unpaid. On July 


24 
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10 the Holt County Bank received of the payee of the 
note a check signed by one Barrett Scott in the sum of 
$1,000, and another check or the cash, it is not quite clear 
which, but probably the former, for the amount of the 
balance due, stamped the note “paid” and delivered it to 
the payee, also prepared a deposit slip or credit ticket by 
which the collection was described, its payment shown, 
and a credit for its amount indicated to the Omaha bank. 
This was placed on a spindle as a first entry or statement . 
of the transaction to be thereafter copied or posted in 
the books of the bank. The Holt County Bank returned 
to the Omaha bank the letter of the latter which had ac- 
companied the note when sent to the former with the 
following figures thereon: 


“93— T—10 1102.43 
92—11—- 7 8% 
8— 3 6:2 ) 88.19.44 
44.087 
2:3 
3:20 18.029 
900 
Holt County Bank 63.01 
Paid. 1102.48 
Jul.10 10 00 ———- 
O’Neill, Neb. $1165.44 We credit.” 


The Holt County Bank did not open its doors for busi- 
ness after July 10, and on July 12, at about 1 o’clock in 
the morning, passed into the hands of a bank examiner 
and was afterwards placed in care of a receiver. The 
Holt County Bank and the Omaha bank had each an ac- 
count with the other, and there had been such accounts 
and a course of continuous mutual business transactions 
between them during four or five years prior and to and 
inclusive of the time of the matter herein involved. The 
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Holt County Bank had overdrawn its account with or 
was indebted to the Omaha bank at the time of its fail- 
ure. The Omaha bank refused to account to or pay to 
the Moline bank the amount of the collection, and this 
action was commenced to recover of it such sum. Its 
answer to the pleading, in which the claim was asserted, 
contained some admissions and some denials of matters 
stated for the Moline bank, and also this further: “Iur- 
ther answering, defendant alleges that on the 10th day of 
July, 1893, said Holt County Bank failed and immedi- 
ately was taken under the charge of the state of Ne- 
braska, through its state examiner, James A. Kline; that 
prior to said failure, after the maturity of said note, de- 
fendant repeatedly requested said Holt County Bank to 
return said note, which was as often refused, and plain- 
tiff notified of the action on the part of said Holt County 
Bank; that in selecting said Holt County Bank as its 
correspondent for the collection of said note defendant 
had every confidence in its reliability and supposed, and 
had every reason to suppose, that it was in a solvent 
condition and would duly and properly attend to the 
collection of said note and ‘return it if it were not paid 
when it became due;’ that in accepting from plaintiff 
said note for collection defendant notified plaintiff that 
it, defendant, acted only as plaintiff’s agent and as-. 
sumed no responsibility beyond due diligence on its part, 
the same as on its own pager, and plaintiff consented to 
defendant’s undertaking said collection on said condi- 
tions, and knew at the time that defendant could not it- _ 
self attend to said collection, but would have to transmit 

said note to a correspondent at O’Neill for collection; 
that said note has never been paid; that at all times 
mentioned in petition there was in existence among 
banks and bankers of the United States, and known to 
plaintiff, a custom and general usage whereby a city 
bank haying to collect paper payable at town in interior 
of state would have to transmit for collection such paper 
to some correspondent bank at the place where the 
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debtor resided.” Of the issues joined there was a trial, 
during the course of which there was a demurrer to the 
evidence introduced in support of the defense of the 
Omaha bank, and a motion for the direction of a verdict 
in favor of the contention of the Moline bank. These 
were sustained, the verdict was directed and returned, 
and an accordant judgment rendered. 

In error proceeding to this court it is urged for the 
Omaha bank that when it forwarded the note to the 
Holt County Bank for collection it had performed all 
that could be exacted of it; that the bank of collection 
became the agent of the Moline bank, and the interme- 
diary bank was not further liable. Had the note been 
transmitted to the Holt County Bank merely for collec- 
tion and remittance of the amount received, then the 
doctrine indicated in the argument*might have been suc- 
cessfully invoked and have been governable in the de- 
termination of the litigation, for on this subject it has 
been announced by this court: “Where a bank receives 
for collection a note or bill payable at a distant point, 
with the understanding that such collection is an ac- 
commodation only, or that it shall receive no compensa- 
tion therefor beyond the customary exchange, and it 
transmits such paper to a reputable and suitable corre- 

‘ spondent at the place of payment, with proper instruc- 
tions for the collection and remittance of the proceeds 
thereof, it will not be liable for the defaults of such 
correspondent. In such case the holder will be held 
to have assented to the employment in his behalf of 
such agents as are.usually selected by banks in the course 
of business in making collections through correspond- 
ents, and the correspondent so selected will, in the ab- 
sence of negligence by the immediate agents and serv- 
ants of the transmitting bank, become the agent of the 
holder only.” (First Nat. Bank of Pawnee City v. Sprague, 
34 Neb. 318.) But the Omaha bank did not allow this 
note to take the regular course of collections and to fall 
within the established rules relative to such transac- 
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tions. It withdrew it therefrom by its instructions in the 
letter of transmittal by which it ordered that it be given 
a credit for the amount collected at the time of payment. 
This, conjointly with the further facts of the payment 
and the credit, established the relations of principal and 
agent between it and the bank of collection and made it 
liable to the Moline bank for the amount collected. 
There were no circumstances or facts of a nature to 
modify or alter the import and effect of the evidence 
adduced on the main issues, and there was a clear re- 
sultant liability of the Omaha bank to the Moline bank. 
(Story, Agency [9th ed.] sec. 231, p. 274; Taber v. Perrot, 
2 Gall. [U. S.] 565.) 

Tt is insisted that there was no payment of the collec- 
tion to the Holt County Bank shown; that there was 
such an inference of fraud and unfairdealing exhibited 
by the evidence on the subject of the payment of the 
note, or collusion between the bank of collection and the 
payee, directed against and calculated to affect the 
rights of the intermediate bank as to render such as- 
serted payment of none effect, to show it a sham and in 
fact no payment. Whether the defense here sought to 
be interposed could be made of avail under the issues 
presented by the pleadings we need not decide. Suffice 
it to say that the only reasonable conclusions which 
could be drawn from the evidence were that payment 
of the note was made, and credit for the amount collected 
given the Omaha bank in accordance with its instruc- 
tions. 

The charge of the trial court to the jury to return a 
verdict for the Moline bank was warranted by the facts 
and the law applicable thereto, was proper, and the judg- 


ment must be 
AFFIRMED. 
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IN RE GUS LANGSTON. 
FILED JUNE 9, 1898. No. 9949. 


1. Municipal Corporations: ORDINANCES: BILLIARD TABLES: LICENSE. 
The legislature, by section 68*, article 2, chapter 13a, Compiled 
Statutes, has conferred power upon cities governed by the pro- 
visions of such chapter to enact an ordinance to license and pro- 
hibit the keeping of billiard and poo] tables for hire or gain, 
and to provide for the imposing of a fine upon a conviction of 
a breach of such ordinance, and also imprisonment in the city 
jail in default of the payment of said fine. 


2. City Ordinances: INVALID Portions. When a city ordinance con- 
tains valid and void provisions, the valid portion will be upheld 
if it is a complete Jaw in itself, capable of enforcement, and is 
not dependent upon.that which is invalid. 


3. Habeas Corpus: REview. The writ of habeas corpus is not a cor- 
rective remedy, and is never allowed as a substitute for appeal 
or proceeding in error. . 


ERROR from the district court of Gage county. Tried 
below before Lerron, J. Affirmed. 


Hardy & Wasson, for petitioner. 
C.J. Smyth and F. N. Prout, for the state. 


NORVAL, J. 


A complaint under oath was filed with the police judge 
in the city of Beatrice charging one Gus Langston with 
unlawfully and willfully keeping for hire on his premises 
in said city on February 16, 1898, certain billiard and 
pool tables, and permitting divers persons to play 
thereon for gain and reward, he, the said Gus Langston, 
not having a license to keep such billiard and pool tables, 
contrary to the ordinances of said city. Langston was 
arrested and tried upon said complaint, found guilty, 
and sentenced to pay a fine of $10 and the costs of prose- 
cution, and that he stand committed to the city jail until 
the fine and costs were paid. In default of the payment 
of such fine and the costs Langston was committed to 
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jail, whereupon he applied to the district court for a writ 
of habeas corpus. A general demurrer was sustained by 
said court to the application, and the writ denied. The 
‘record has been removed into this court for review. 

It is strenuously insisted that the complaint upon 
which the petitioner was arrested and convicted did not 
charge an offense, for the alleged reason it is not a crime, 
either under the statutes or the ordinance of the city of 
Beatrice, to keep for hire, within said city, billiard or 
pool tables. The legislature has made it a crime for the 
owner or keeper of any billiard table to allow the same 
to be used for the purposes of gambling or to permit a 
minor under the age of eighteen years to play thereon; 
but there is no statute in this state imposing a penalty 
for keeping a billiard table for the purpose of hire. 

The question is presented whether the legislature has 
delegated the power to the authorities of cities of the 
class to which the city of Beatrice belongs to pass ordi- 
nances making it an offense to keep billiard tables for 
gain or hire. Section 68*, article 2, chapter 13a, Com- 
piled Statutes, declares: 

“In addition to the powers herein granted, cities 
governed under the provision of this act shall have power 
by ordinance: * * * 

“9, To raise revenue by levying and collecting a license 
tax on any occupation or business within the limits of the 
city, and regulate the same by ordinance. * * * 

“40. To regulate the police of the city, establish and 
support a night watch, and to impose fines, forfeitures, 
and penalties for the breach of any ordinance, and also 
for the recovery and collection of the same, and in de- 
fault of payment, to provide for confinement in the city 
prison, or to hard labor in the city, upon streets or else- 
where, for the benefit of the city. 

“41. To restrain, prohibit, and suppress unlicensed tip- 
pling shops, billiard tables, bowling alleys, houses of 
prostitution, opium joints, dens, and other disorderly 
houses and practices, games, and gambling houses, dese- 
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cration of the Sabbath day, commonly called Sunday,” 
ete. 

It is true the provisions quoted do not make it a penal 
offense to keep a billiard or pool table for hire, but there 
is no room for doubt that they confer power and au- 
thority upon the cities governed by said provisions to 
enact ordinances licensing billiard tables, and making 
it a criminal offense to keep such tables for hire without 
a license so to do. Manifestly such is the import of the 
section of the statute under consideration. The lan- 
guage is too plain to permit any other interpretation to 
be placed thereon. 

The mayor and council of the city of Beatrice, January 
28, 1898, passed an ordinance, which provided, inter alia, 
for the licensing and regulating of the keeping for hire, 
gain, or reward, billiard, pool, or other game tables, 
and fixed a penalty for a violation thereof. Section 1 
of said ordinance provides that “it shall be unlawful for 
any person or persons to keep or permit to be kept on 
his, her, or their premises, or premises occupied by such 
person of persons, within the limits of the city of Bea- 
trice, for hire, gain, or reward, any ball alley, alleys, 
bowling alley, or any billiard, pool or other ball table or 
tables, without first having procured a license so to do 
as hereinafter provided.” Sections 2 and 3 provide the 
manner of procuring the license and the amount that 
shall be paid for the same, also fix the sum that shall 
be paid by the licensee as an occupation tax. By section 
4 it is provided that “any person or persons violating any 
of the provisions of this ordinance shall, on conviction 
thereof, be fined in any sum not less than $10 nor more 
than $100 for each offense, and the costs of prosecution, 
and shall stand committed to the jail of said city until 
such fine and costs are paid.” The foregoing ordinance 
was duly approved and published, and ever since has 
been in full force and effect. The petitioner was con- 
victed and sentenced for violating the provisions thereof. 
The ordinance, as we have seen, was enacted in pursu- 
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ance of power conferred by statute upon the authorities 
of the city of Beatrice, and it requires no argument to 
demonstrate that the ordinance prohibits the keeping 
for hire or gain, without a license, any billiard or pool 
table, and prescribes the penalty for violating any of its 
provisions. 

It is urged that the portion of said ordinance is invalid 
which makes it a crime for one to conduct or carry on a 
business upon which there is imposed an occupation tax 
without first paying such tax and procuring a license. 
Whether the provision relating to the occupation tax is 
valid or void is not now important, inasmuch as the pe- 
titioner was not prosecuted for having failed to pay his 
occupation tax. Eliminate from the ordinance the clause 
or provision relating to such tax, and the remainder is a 
complete ordinance in itself, capable of being enforced, 
and is valid. (Wagneau v. City of Fremont, 30 Neb. 843; 
Bailey v. State, 30 Neb. 855.) If, as contended by counsel 
for petitioner, said ordinance is void, then the ordinance 
of the city upon the same subject which was in force at 
the time of the adoption of the one we have had under 
consideration governs and contro!s. And by this prior 
ordinance it was made a crime for any person to keep for 
hire any billiard, pool, or other gaming table without a 
license so to do, and prescribed a fine for the vivlation of 
the provision of such ordinance. So that, in any view of 
the case, the complaint upon which Langston was con- 
vieted charges a criminal offense under an ordinance of 
the city of Beatrice. It appears from the averments of 
the petition for the writ that licenses were issued to peti- 
tioner by the authorities of said city under the provisions 
of said old or earlier ordinance, authorizing him to keep 
and operate four billiard tables and one pool table in said 
city until May 1, 1898, and that on January 20, 1898, these 
licenses were revoked by the mayor and city council. 
It is argued that the revocation was illega} and such an 
action did not make the subsequent carrying on of the 
business by petitioner a crime. Whether the mayor and 
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council acted within the scope of their authority, or ex- 
ceeded their powers, cannot be determined in this pro- 
ceeding. Langston had a license to keep and operate 
the billiard and pool tables, and whether the same had 
been lawfully revoked were questions to be decided by 
the police magistrate, and can be re-exainined alone 
in an appropriate appellate proceeding. The complaint 
charged a crime; and in a proceeding for a writ of 
habeas corpus the court will not weigh the evidence to 
ascertain whether it was sufficient to sustain the convic- 
tion. (Ha parte Fisher, 6 Neb. 809; Buchanan v. Mallalieu, 
25 Neb. 201; In re Balcom, 12 Neb. 316; Jn re Betts, 36 
Neb. 282; Ju re Havlik, 45 Neb. 747; State v. Lewdigh, 47 
Neb. 126; State v. Crinklaw, 40 Neb. 759.) The judgment 
of the district court is 
AFFIRMED. 


Warrnmn A. FLOWER Vv. NICHOLS BROS. ET AL 
FILED JUNE 9, 1898. No. 8103. 
1. Review of Instructions: ASSIGNMENTS OF Error. To entitle in- 


structions to be reviewed they should be separately assigned in 
the motion for a new trial, as well as in the petition in error. 


2. : HarMiess Error. A judgment will not be reversed for the 
giving of an instruction which could not have prejudiced the 
complaining party. 

3. Review of Rulings on Evidence: AssIGNMENTS OF Error. The 


rulings on the admission of testimony cannot be reviewed unless 
the same were either by general or specific assignments called 
to the attention of the trial court by the motion for a new trial. 


4, Justice of the Peace: OrrER TO CoNFESS JUDGMENT: Costs, In an 
action before a justice of the peace, where the defendant before 
trial offers in writing to allow judgment to be taken against 
hiin for a specified sum, and the plaintiff declines to accept the 
same, and fails to recover a sum equal to the offer, he is not 
entitled, under section 1004 of the Code of Civil Procedure, to 
recover costs subsequently made, but the same should be ad- 
judged against him. 


: APPEAL. An offer to confess judgment duly 
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made in a cause pending before a justice of the peace need not 
be renewed in the appellate court to make the provisions of said 
section 1004 of the Code available to the defendant on final 
judgment. 


ERROR from the district court of Scott’s Bluff county. 
Tried below before NEVILLE, J. Affirmed. 


7. M. Morrow and W. J. Richardson, for plaintiff in 
error. 


O. W. Gardner and M. J. Huffman, contra. 


Norval, J. 

Warren A. Flower, plaintiff in error, was plaintiff in 
the court below. In 1893 the defendants constructed an 
irrigating ditch or canal over and across his lands. 
Plaintiff insists that defendants entered upon his land 
without authority or permission from him so to do, while 
the defendants maintain that they had the right to con- 
struct said ditch, by reason of a contract entered into 
by them with plaintiff, through his duly authorized 
agent. This suit was instituted before a justice of the 
peace to recover damages for the alleged trespass, where 
defendants offered in writing to permit judgment to go 
against them in the sum of $27, which offer was rejected 
by plaintiff, and from the judgment there rendered 
against him an appeal was ‘prosecuted by plaintiff. A 
trial to a jury resulted in a verdict and judgment in his 
favor for $10, but all costs which accrued subsequent 
to the offer of compromise were taxed against him. 

The sixth and seventh paragraphs of the court’s charge 
to the jury are assigned for error in this court. But they 
cannot be reviewed, because not separately assigned 
in the motion for a new trial. Six of the eleven in- 
structions given by the court below on its own motion 
were grouped in a single paragraph in the motion for 
a new trial. Such an assignment is insufficient, under 
the repeated decisions of this court, if one of the instruc- 
tions included in such group was properly given. Errors 
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in instructions must be separately assigned in the motion 
for a new trial, as well as in the petition in error. (Kauf- 
man v. Cooper, 46 Neb. 644; McCormal v. Redden, 46 Neb. 
777; Graham v. Frazier, 49 Neb. 90; Johnston v. Milwaukee 
& Wyonving Investment Co., 49 Neb. 68; Union P. R. Co. v. 
Montgomery, 49 Neb. 429.) The third instruction was one 
of the number embraced in the same assignment, which 
stated “plaintiff denies that any consent was given or 
that any agreement was made by which defendants were 
authorized to construct said ditch across said lands.” 
This portion of the charge was favorable to plaintiff, and 
manifestly the giving thereof is not reversible error. It 
follows that the sixth and seventh instructions cannot be 
reviewed. 

The jury were instructed, at the request of defendants, 
that plaintiff had the right to the use of the water in the 
ditch or canal by paying to the owner thereof a just and 
reasonable compensation for such use. Plaintiff could 
not have been prejudiced by this instruction, as it could 
not have had any influence with the jury, unfavorable 
to the plaintiff, in determining the amount of his dam- 
ages. 

Complaint is made of the admission of the testimony of 
certain designated witnesses for the defendants. ‘These 
rulings were not assigned for error in the motion for a 
new trial. Said motion does not even contain the usual 
assignment of “errors of law occurring at the trial.” The 
only specification made in the motion for a new trial to 
the admission of the evidence relates solely to the allow- 
ing of the defendants to testify on certain subjects. No 
complaint was made in the trial court, either generally or 
specifically, of the rulings on the admission of the testi- 
mony of any witness for the defense other than the de- 
fendants themselves. 

The damages allowed by the jury are within the eyi- 
dence, and the verdict cannot be disturbed for want of 
an assessment of adequate damages. 

It is finally argued that it was reversible error to assess 
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against plaintiff the costs accruing subsequent to the 
filing of the offer of comprumise made by the defendant. 
Section 1004 of the Code of Civil Procedure is applicable 
to causes before justices of the peace, and is as follows: 
“Tf the defendant, at any time before the trial, offer, in 
writing, to allow judgment to be taken against him for 
a specified sum, the plaintiff may immediately have judg- 
ment therefor, with the costs then accruéd. But if he do 
not accept such offer before the trial, and fail to recover 
in the action a sum equal to the offer, he cannot recover 
costs accrued after the offer; but costs must be adjudged 
against him.” The record distinctly shows that prior to 
the trial before the justice the defendants offered in writ- 
ing to permit plaintiff to take judgment against them for 
$27, which offer plaintiff declined to accept, and he only 
recovered in the district court the sum of $10 damages. 
Plaintiff having failed to recover a swm equal to the 
amount of defendants’ offer, he was not eutitled to re- 
cover costs made subsequent to such offer, but the same 
were properly adjudged against him. (H/sanger v. Grovi- 
john, 29 Neb. 139.) It is true it is not disclosed that the 
offer to allow judgment was renewed in the district court, 
but this was not necessary to make the provisions of said 
section 1004 available to the defendants. (Kleffel v. Bull- 
ock, 8 Neb. 336; Underhill v. Shea, 21 Neb. 154.) No re- 
versible error appearing on the face of the record, the 
judgment of the district court is accordingly 


AFFIRMED. 


STATE OF NEBRASKA, BX REL. ELI VALE, Vv. SCHOOL DIs- 
TRICT OF Crry OF SUPERIOR ET AL. 


FILED JUNE 9, 1898. No. 8127. 
4. Schools and School Districts: Non-RESIDENT PuPILs: TUITION. 


Non-resident pupils are not entitled, either under the provisions 
of section 4, subdivision 5, chapter 79, Compiled Statutes, or sec- 
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tion 3, subdivision 6, of the same chapter, to attend the public 
school without payment of tuition therefor. 


2. Residence. One’s residence is where he has his established home, 
and to which, when absent, he intends to return. To effect a 
change of domicile there must not only be a change of residence, 
but an intention to permanently abandon the former home. 
Berry v. Wilcoz, 44 Neb. 82, and Wood v. Roeder, 45 Neb. 311, 
followed. : 


Where one, who owns a farm which has been his domicile 
for many years, moves his family and a portion of his furniture 
to a neighboring city during the fall, temporarily, for the pur- 
pose of educating his children, and not with the intention of 
gaining a new home, and returns to the farm at the end of each 
school year with his family and furniture, his legal residence re- 
mains at the farm. 

4. Evidence: CENsus: ENUMERATION. Whether a person has been 
enumerated in the census taken by a school board, should be 
established by the production of the proper record disclosing the 
facts. 

5. Review of Instructions: Exceptions. Instructions will not be re- 
viewed where no exceptions were taken to them by the party 
complaining at the time the charge was given to the jury. 

: REPETITIONS. It is not error to refuse a proper instruction 

requested by a party to a case, the principles of which have been 

covered by the charge of the court. 


3. 


6. 


Error from the district court of Nuckolls county. 
Tried below before Hasrines, J. Affirmed. 


Cole & Brown and R. D. Sutherland, for plaintiff in error. 
Buck & McConnell and Stubbs & Mauck, contra. 


NorRVAL, J. 


Eli Vale made application to the district court of 
Nuckolls county for a peremptory writ of mandamus to 
compel the school board of the school district of the city 
of Superior to permit the children of relator to attend the 
public schools of said city without payment of tuition 
therefor. Issues of fact were joined, upon which a trial 
‘to the jury were determined adversely to the relator, and 
the action dismissed. 

Section 4, subdivision 5, chapter 79, Compiled Statutes, 
relating to the admission by school boards of non-resi- 
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dent pupils to the public schools, declares that “said 
board may also admit to the district school non-resident 
pupils, and may determine the rates of tuition of such 
pupils and collect the same in advance;” and section 8, 
subdivision 6, of the same chapter confers upon the dis- 
trict board of any high school district the power “to de- 
termine the rates of tuition to be paid by non-resident 
pupils attending any school in said district.” If, there- 
fore, as contended by respondent, relator’s children were 
non-residents of said school district, they were not en- 
titled by law to attend the public schools without pay- 
ment of tuition, and the writ was properly denied. 

It is argued that the verdict is against the evidence. 
The controversy on the trial in the court below was 
whether or not plaintiff’s children were residents of the 
respondent school district, and the evidence relating 
thereto was conflicting. That introduced by the respond- 
ents was to the effect that relator owned a farm in Kan. 
sas and had resided thereon with his family as a home 
for many years; that each fall, for two years prior to 
the bringing of this suit, he moved his family, and a 
portion of his household goods, to the city of Superior 
to permit his children to attend the public schools of that 
city, and at the close of the school year they moved back 
to their farm in Kansas, where they remained until the 
beginning of another school year; that while Mrs. Vale 
and the children were in Superior, relator spent the 
greater portion of his time on the Kansas farm; that 
he voted in that state after the removal of his family to 
Superior, and that the removal to said city was tem- 
porary merely, and not for the purpose of making the 
same the home of relator and his family. The evidence 
adduced by the relator tended to show that the removal to 
Superior was for the purpose of making that his perma- 
nent home, and that he exercised the rights of franchise 
by voting at the city election held in Superior in the 
spring of 1893. This court, in Berry v. Wilcox, 44 Neb. 82, 
defined residence to be the place where one has his es- 
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tablished home, “the place where he is habitually present 
and to which when he departs he intends to return. The 
fact that he may at a future time intend to remove will 
not necessarily defeat his residence before he actually 
does remove. It is not necessary that he should have 
the intention of always remaining, but there must co- 
exist the fact and the intention of making it his present 
abiding place, and there must be no intention of pres- 
ently removing.” In Wood v. Roeder, 45 Neb. 311, it was 
decided that the word “residence” is synonymous with 
the term “domicile,” and the domicile of a person is the 
place where he has a fixed and permanent home, and to 
which, when absent, he has the intention of returning, 
and “to effect a change of domicile there must not only 
be a change of residence, but an intention to permanently 
abandon the former home. The mere residing at a differ- 
ent place, although evidence of a change, is, however 
long continued, per se insufficient.” With the foregoing 
definitions we are content; and applying them to the 
case at bar, there is no room to doubt that the evidence 
before the jury was of such a character as to justify a 
finding that Mr. Vale was a bona fide resident of Kansas, 
although there is in the record other evidence from which 
the inference could have been drawn that his permanent 
residence was in the city of Superior. We are satisfied 
with and approve the finding of the jury on the question 
of residence of relator’s children. The case, as made by 
the respondents, is almost identical with that of Gardener 
v. Board of Education of the City of Fargo, 5 Dak. 259. 
Relator attempted to show on the trial, by his own 
testimony, that some one in the employ of the school dis- 
trict, in the spring of 1894, enumerated his children as 
residents of said district, and the offered testimony, on 
objection, was excluded. The enumeration of persons 
of school age residing within the district is to be made 
annually, and reported to the county superintendent 
of public instruction. The evidence of relator, therefore, 
wes incompetent to show the enumeration of his chil- 
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dren for school purposes, since the record was the best 
evidence to establish the fact so sought to be elicited 
by the questions propounded to relator. 

Complaint is made of the giving of the following por- 
tion of the court’s charge: “The jury is instructed, under 
the law of the state, that the place shall be considered 
and held to be the residence of a person in which his 
habitation is fixed, without any present intention of re- 
moving therefrom, and to which, whenever he is absent, 
he has an intention of returning. A person shall not be 
considered and held to have acquired a legal residence 
in any county in this state into which he shall have come 
for temporary purposes merely, without the intention of 
making it his residence.” This instruction is in accord 
with the decisions of this court already mentioned. 
Moreover, the record fails to disclose that any exception 
was taken to this portion of the charge at the time the 
same was read to the jury, so if there was any error in 
its giving, it is not available. (Roach v. Hawkinson, 34 
Neb. 658; Levi v. Fred, 38 Neb. 564; Glaze v. Parcel, 40 
Neb. 732; Bloedel v. Zimmerman, 41 Neb. 695; City of 
Omaha v. McGavock, 47 Neb. 18; Gravely v. State, 45 Neb. 
878.) 

Exception was properly taken to the following instruc- 
tion, and it is now assigned as being erroneous: “5. By 
preponderance of proof is meant such proof as satisfies 
you that the claim of plaintiff as to the residence of his 
family is true rather than the reverse, and if you should 
find that in your opinion, from the evidence given, the 
probabilities for and against the truth of plaintiff's claim 
are equally balanced, then you should find for defend- 
ant.” Under the issues presented by the pleadings in this 
case the burden was upon the plaintiff, or relator, to 
prove by a preponderance of the evidence that he was at 
the time the action was instituted a bona fide resident of 
the school district of Superior. If he failed to so estab- 
lish his residence, or the evidence upon that question 
did not preponderate in favor of either party, relator 

ot) 
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was not entitled to recover. The instruction quoted was 
a proper exposition of the law on the subject of the bur- 
den of proof, and the criticism on the instruction must 
be overruled. 

The court in the seventh instruction charged the jury 
as follows: “If, however, you find that plaintiff and his 
family’s residence in Superior was only with the object 
of obtaining temporarily the advantages of schools, and 
with the intention of returning or going to some other 
definite place as soon as such purpose should be accom- 
plished, then such purpose of returning or going to some 
other definite place would, so long as it remained, pre- 
vent the acquiring of a residence in Superior.” This 
instruction is criticised. It stated to the jury the proper 
rule for their guidance. To obtain a legal residence or 
domicile in Superior at least two things were required 
of relator, namely, an actual residence there and the 
intention to make it his place of abode, and the abandon- 
ment of his former home in Kansas. This view was sub- 
mitted to the jury in the foregoing instruction and the 
other paragraphs of the court’s charge, and was applica- 
ble to certain phases of the evidence. 

As to the instructions tendered by relator which were 
refused, all that need be said is that so far as they 
stated correct principles of law they were completely 
covered by the instructions given by the court on its 
own motion. It is well settled that it is not reversible 
error to refuse a proper instruction where the principle 
sought to be effected by its giving has been clearly and 
fully covered by the charge of the court. (Korth v. State, 
46 Neb. 631.) No substantial error appearing from the 
record, the judgment is 

AFFIRMED. 
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PHILADELPHIA MORTGAGE & TRUST COMPANY, APPEL- 
LEE, V. JOHN H. MOCKETT EY AL., APPELLANTS, 


FILED JUNE 9,1898. No. 8159. 


Judicial Sales: OBJECTIONS TO CONFIRMATION: REVIEW. Objections to 
the confirmation of a sale of real estate not urged in the lower 
court will be unavailing in this court. 


APPEAL from the district court of Lancaster county. 
Heard below before HALL, J. Affirmed. 


Clark & Allen, for appellants. 
Wharton & Baird, contra. 


NorvaAt, J. 

This appeal was taken from an order confirming the 
sale of real estate under a mortgage foreclosure. A sin- 
gle ground urged for a reversal is that a copy of the ap- 
praisement was not filed with the clerk of the district 
court until the day preceding the sale. The copy of 
the appraisement should have been deposited in the office 
of the clerk of the court wherein the decree was rendered 
before the sale was advertised. (Burkett v. Clark, 46 Neb. 
466; Creighton University v. Mulvihill, 49 Neb. 578.) The 
omission indicated was such a defect in the proceedings 
as to have wrought a reversal, had the same been sea- 
sonably urged; but the objection is for the first time pre- 
sented in this court in the brief of counsel for appellants, 
as no motion to vacate the appraisement or to set aside 
the sale was filed in the court below. 

It was argued by the same counsel that it was not 
necessary to file objections to the report of the sale to 
make available the point now urged against the proceed- 
ings of the sheriff; that section 498 of the Code of Civil 
Procedure makes it the duty of the court to examine 
the proceedings and return of the officer under an order 
of sale, whether objections are filed or not, and confirm 
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the sale, if found to be regular and made in conformity 
with law, and refuse confirmation and vacate the sale. 
if the proceedings are defective; and that objections to 
a judicial sale are only required to be filed when it is 
sought to raise issues not disclosed by the face of the 
record. Doubtless, the court may, without objection be-, 
ing filed, vacate a sale where the return of the officer 
discloses the statutory steps have not been taken by him; 
but that is an entirely different matter from the question 
of practice which confronts us. Irregularities and errors 
“in proceedings of courts may be waived by parties fail- 
ing to take advantage thereof at the proper time, and 
this is no less true with respect to defects occurring in 
judicial sales. Whatever may be the rule elsewhere, it 
is firmly established in the jurisprudence of this state 
that objections to a confirmation of sale not urged in 
the trial court are not available on review. (Johnson tv. 
Bemis, 7 Neb. 224; Runge v. Brown, 29 Neb. 116; Ecklund 
v. Willis, 42 Neb. 737; Hooper v. Castetter, 45 Neb. 67; 
Burkett v. Clark, 46 Neb. 466; Creighton University v. Mul- 
vthill, 49 Neb. 577.) The order appealed from is accord- 
ingly 
AFFIRMED. 


GEORGE KING Vv. ALVAH WATERMAN. 
FILED JUNE 9, 1898, No. 8147. 


1. Breach of Executory Contract: TimE AcTIon AccRUES. An action 
for a breach of executory contract cannot be maintained upon 
a mere declaration by the other party, before performance is 
due, that he does not intend to comply with the terms of his 
agreement. 


2. 


: Evipence. Where an executory written contract for the 
conveyance of real estate requires the payment of a specified 
amount of the consideration in cash at the date of such contract, 
and by virtue of an independent agreement between the parties 
a demand promissory note of the vendee is accepted as for and 
in lieu of the cash payment, the refusal of the vendor and the 
payee to accept the sum due on said note will not constitute a 
breach of the terms of said executory contract. 
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Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Affirmed. 


Brome, Burnett & Jones and Martin Langdon, for plain- 
tiff in error. 


C. J. Smyth and T. J. Mahoney, contra. 


NorvaAt, J. 


On June 13, 1893, Alvah Waterman entered into a 
written agreement with George King for the sale to the 
latter of 240 acres of land situate in Douglas county. 
The following is a copy of said contract: 

“Articles of agreement, made and entered into this 
13th day of June, 1893, by and between Alvah Water- 
man, of Elkhorn precinct, of Douglas county, Nebraska, 
of the first part, and George King, of Wisner, Nebraska, 
of the second part, witness: 

“Alvah Waterman, of the first part, does hereby con- 
tract and agree with George King, of the second part, 
to sell to him the land described as follows: 

“he southeast quarter (SE. 4) of section No. twelve 
(12), in township No. sixteen (16), range No. ten (10) east. 
Also the west one-half (4) of the northwest quarter 
(NW. }) of section No. thirteen (13), township No. sixteen 
(16), range No. ten (10) east, being in all two hundred 
and forty (240) acres of land, at the price of fifty-five 
($55) dollars per acre, making the total price thirteen 
thousand two hundred (13,200) dollars, to be paid as fol- 
lows: 

“One thousand (1,000) dollars on this 13th day of 
June, 1893, the receipt whereof is hereby acknowledged, 
and eight thousand ($8,000) dollars on or before Feb’y 
1st, 1894, and the remaining forty-two hundred dollars 
($4200) to be secured by mortgage on said land. 

“Alvah Waterman does hereby agree and bind himself 
and his heirs and assigns to make and execute unto 
George King a warranty deed, as soon as the said pay- 
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ment of Feb’y Ist, 1894, of eight thousand ($8,000) dollars 
is made, to said land, taking a mortgage for balance un- 
paid, the ownership and title to remain in Alvah Water- 
man until the above described payments are made and 
mortgage given. 

“George King, party of the second part, does hereby 
agree to the above writings: he agrees to pay Alvah 
Waterman, his heirs or assigns, the price of fifty-five ($55) 
dollars per acre for the land heretofore described of two 
hundred and forty acres, making a total price of thirteen 
thousand two hundred ($13,200) dollars, and agrees to 
pay one thousand ($1,000) cash, eight thousand ($8,000) 
dollars on or before the first day of February, 1894, and 
further agrees to give to Alvah Waterman a mortgage 
upon all said land for the remaining unpaid principal, 
when deed shall be delivered to him. The remaining 
unpaid principal to be paid as follows: Two thousand 
($2,000) dollars payable in three years from date given, 
and bearing interest at the rate of seven (7) per cent, 
payable annually, and secured by mortgage on said land; 
twenty-two hundred (2200) dollars payable in five years 
from date given, and bearing interest at the rate of seven 
(7) per cent, payable annually, and secured by mortgage 
on said land hereto before described. 

“To all of the above writing we, and each one of us, 
hereby and hereto agree, and set our hands, this 13th 
day of June, 1893. 

“Witness: ALVAH WATERMAN. 

“J. M. BRUNER. GEORGE KING.” 


On December 12, 1893, King instituted this action to 
recover from Waterman damages for the alleged breach 
by the latter of the conditions of said contract. The 
making of this agreement is admitted by the answer, 
but the defendant in his pleading denied that the stipu- 
lations of said contract had been broken by him. The 
jury, under an imperative instruction by the trial judge, 
returned a verdict for the defendant, and the unsuccess- 
ful party has prosecuted error from the judgment entered 
thereon. 
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The question presented is whether there had been.any 
breach of contract by Waterman.at the time the suit.was 
brought in the court below. It will be observed that 
by the stipulations of the parties, set out in the agree- 
ment under consideration, the defendant was not re 
quired to convey before plaintiff had made to Waterman 
a certain payment of $8,000, and given him a mortgage 
on the land sold for $4,200, the balance of the unpaid 
purchase-money, which payment was required to be made 
and mortgage executed on or before February 1, 1894. 
This suit was commenced in December, 1893, nearly two 
months before the final limit of time designated by the 
parties for the performance of the contract, without 
plaintiff having paid or tendered to the defendant the 
said sum of $8,000, or executed the mortgage aforesaid, 
so that the suit was prematurely instituted, unless a right 
of action had then accrued by reason of the matters here- 
after to be stated. 

The contract provided that the first payment to be 
made thereon by King should be $1,000 in cash. It is 
undisputed that of this amount only $300 was paid in 
money at the time the agreement was signed, and that 
Waterman accepted, in lieu of the balance of said $1,000, 
the demand note of plaintiff for $700, which defendant 
left with Mr. Bruner, a banker at Elkhorn, for collec- 
tion. While a portion of the lands agreed to be con- 
veyed was occupied by Waterman and his wife as their 
homestead, yet the agreement was signed by the hus- 
band alone. Mrs. Waterman informed King on July 
15, two days after the date of the contract, that she 
would not execute a deed to the premises, and subse- 
quently on the same day the defendant stated to plain- 
tiff that the neighbors had been talking to his wife and 
induced her to refuse to sign the deed, and by reason 
of the premises he, Waterman, expressed his inability 
to carry out the contract. King informed the latter that 
if he broke the contract he would insist upon the pay- 
ment of the damages sustained by reason of such failure 
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of defendant to perform. Later, during the same day, 
King tendered to Mr. Bruner.the amount of the $700 
note, which the latter held for collection. Bruner, under 
instructions from defendant, declined to receive the 
money, and shortly thereafter Waterman offered to re- 
turn said note and $300 in money to King, which he 
refused to accept. Several subsequent conversations 
were had between plaintiff and defendant relative to 
the sale of the land, during which Waterman informed 
King, in effect, that he was willing to comply with his 
stipulations in the contract, but as Mrs. Waterman had 
refused to join him in the conveyance, a good title 
could not be given. On October 3, 1893, the defendant 
notified the plaintiff that his note for $700 was at the 
bank in Elkhorn awaiting payment, and that Waterman 
was ready to carry out the provisions of the contract of 
June 13. King refused to pay the note or comply with his 
stipulations in said agreement. On February 1, 1894, 
the defendant tendered to plaintiff a deed of general 
warranty to the premises, executed by Waterman and his 
wife, which was deposited with the clerk of the district 
court, to be by him delivered to plaintiff upon his com- 
plying with the terms and conditions of the contract by 
him to be kept and performed. 

We are fully persuaded that the facts in the case at bar 
bring it within the principle announced in Carstens v. 
McDonald, 38 Neb. 858, where it was stated: “A mere dec- 
laration by a party to a contract that he does not intend 
to carry out the terms thereof before performance is due 
will not constitute a breach, so as to authorize the other 
to at once maintain an action; for the party, at any time 
before the period fixed for performance, has the right to 
recant and comply with his agreement; but if he fails 
to withdraw his declaration before the time comes for 
performance, it will excuse the default of the other 
party.” (See Terry v. Beatrice Starch Co. 43 Neb. 866.) 
The doctrine stated is sustained by the decisions from 
other courts, and the correctness of the rule, as an ab- 
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stract proposition of law, is conceded by counsel for plain- 
tiff; but he argues that it is not applicable to the case in 
hand, since the proofs disclose that there was an unquali- 
fied refusal by the defendant to comply with the contract. 
As we read and construe the evidence contained in the 
bill of exceptions, there was no absolute and unqualified 
declaration on the part of Waterman that he would not 
perform the contract according to its terms and at the 
stipulated time for performance. All that can be claimed 
from the proofs is that the defendant merely expressed 
a doubt of his ability to carry out his agreement on 
account of the refusal of his wife to execute the deed; 
that subsequently, and before the time for performance 
had arrived, plaintiff was advised by Waterman that he 
and his wife would make the conveyance of the lands 
as agreed. ‘The deed was duly executed and tendered at 
the period fixed by the parties for performance. There 
had been no breach of the contract by Waterman at the 
time this action was commenced. 

It is urged that the failure to receive the payment of 
the $700 note constituted a breach of the contract. We 
do not so consider it. This note was no part of the 
agreement for the sale of the land, but was accepted 
merely in lieu of that amount of cash, and having been 
so received the stipulation for the first payment of $1,000 
was fully satisfied. Suppose plaintiff had failed to pay 
the note, but had complied with every provision in his 
contract to be performed by him, would the failure to 
pay the note have prevented him from enforcing specif- 
ically the contract against the defendant? To state the 
proposition is to evoke a negative answer. This shows 
that the declination at one time to accept the money on 
the note did not constitute a breach of the contract of 
sale. The judgment is 

AFFIRMED. 
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OMAHA LIFE ASSOCIATION Vv, FRANK W. KETTENBACH, 
ADMINISTRATOR. 


FILED JUNE 9, 1898. No. 9966. 


1. Law of the Case: REVIEW. “The determinations of questions pre- 
sented to this court in its review of the proceedings of an inferior 
tribunal become the Jaw of the case, and, ordinarily, will not be 
re-examined in a subsequent review of the proceedings of the 
inferior tribunal on a second trial, or hearing of the cause.” (Co- 
burn v. Watson, 48 Neb. 257.) 


2. Special Findings: GENERAL VERDICT: JUDGMENT. To entitle a party 
to a judgment on the special findings of a jury, where the gen- 
eral verdict is against him, such findings must establish all the 
ultimate facts from which his right to a judgment results as a 
necessary legal conclusion. 


Error from the district court of Douglas county. 
Tried below before DICKINSON, J. Affirmed. 


Byron G@. Burbank, for plaintiff in error, 
Macfarland & Altschuler, contra. 


SULLIVAN, J. 


This case was here before. An opinion reversing the 
judgment of the district court and remanding the cause 
for another trial will be found reported in 49 Neb. 842. 
There was, also, a supplemental opinion denying a re- 
hearing, which appears in 50 Neb. 846. The application 
for insurance contained a large number of categorical 
answers to questions propounded by the insurer to the 
insured for the purpose of determining the advisability 
of issuing the policy in suit. In relation to these answers 
the application provides: “And I do hereby declare and 
agree that each and every statement and answer con- 
tained in this application is material to the risk, and I 
do hereby warrant all the answers and statements, and 
each and every one of them contained herein, whether 
written by my own hand or not, to be full, complete, and 
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true, and it is agreed that this warranty shall form the 
basis and shall be a part of the contract between me and 
said association, and that it is the consideration of the 
contract hereby applied for. I do further agree that if 
any of the answers or statements made and contained 
herein are not full, true, and complete, or that if the 
same, or any of them, whether made in good faith or 
otherwise, are in any respect untrue, then said policy and 
this contract shall be null and void.” ‘The policy itself 
contains this clause: “If any statement made in the ap- 
plication for this policy of insurance is in any respect 
untrue, then, and in each and every such case, the con- 
sideration of this contract shall be deemed to have failed, 
and this policy of insurance shall be null and void.” On 
the second trial the jury returned a general verdict in 
favor of the plaintiff, together with the following special 
findings of fact: 

“1, Were the statements and answers as written in 
the application for the policy in this suit made by the 
deceased, William I*. Kettenbach? Answer: Yes. 

“2. Were the statements and answers in said applica- 
tion for said policy made intentionally by the said Will- 
iam F. Kettenbach. Answer: Yes. 

“3. Did the said William I’. Kettenbach, within ten 
years prior to the date of said application, January 15, 
1891, consult and obtain medical treatment of Dr. O. 8. 
Runnels, or of any medical man other than Dr. Morris? 
Answer: Yes. 

“4, Did Dr. Runnels treat professionally the said Will- 
iam I’. Kettenbach, deceased, in the years 1887, 1888, 
and 1889? Answer: Yes. 

“5, Did the said William F. Kettenbach have the dis- 
ease of exophthalmic goitre in 1887, or in 1888, or 1889? 
Answer: No. 

“§. Did the deceased, William F. Kettenbach, at the 
date of said application have the disease of exophthalmic 
goitre? Answer: No. 

“7 Did the Pythian Life Association, which is the 
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predecessor of the defendant, the Omaha Life Associa- 
tion, rely and act upon the statements and answers in 
said application for said policy by issuing the polJicy in 
suit to the said William IF’. Kettenbach, deceased? An- 
swer: Yes, 

“8. Did the said William: I’. Kettenbach, deceased, die 
of the disease of exophthalmic goitre? Answer: Yes. 

“9. Did the said William F. Kettenbach, within three 
years prior to 1891, have a disease of the genito-urinary 
organs? Answer: Yes. 

“10. Did Dr. Runnels treat professionally the said 
William F. Kettenbach in 1887, 1888, or 1889, for im- 
potency? Answer: Yes, 

“J. W. CoBURN, Foreman.” 


Upon these findings the defendant moved for judg- 
ment. The court denied the motion and gave judgment 
for the plaintiff on the general verdict. 

The question presented for decision is whether the 
facts established by the special verdict are conclusive 
of defendant’s right to a judgment in its favor. We think 
they are not. Speaking of the essential elements of a 
good defense to the action it was said in the former 
opinion: “That in order for such representations to con- 
stitute a defense to this action it is incumbent upon the 
insurance company to plead and prove that the state- 
ments and answers were made as written in the appli- 
cation; that they were false; that they were false in some 
particular material to the insurance risk; that they were 
made intentionally by the insured; and that the insur. 
ance company relied and acted upon such statements; 
and these were questions of fact and not of law.” 

In the opinion on the motion for a rehearing this lan- 
guage is used: “The defense of the insurance company 
to this action proceeded upon two theories: (1) That the 
statements made by the assured in his application were 
warranties; and (2) that if the statements made were 
representations they were false. In the opinion filed in 
the case we held that the statements of the assured in 
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the application were representations, and not warran- 
ties, and that in order for the falsity of the representa- 
tions made by the assured to constitute a defense to the 
action it was incumbent upon the insurance company to 
plead and prove that the statements and auswers alleged 
to have been made by the assured in his application were 
actually made by him as therein written; that these 
statements were false; that they were false in some par- 
ticular material to the insurance risk; and that the insur- 
ance company relied and acted upon such statements. 
After re-examination of the case we adhere to ail the 
propositions of law already announced.” On the first 
trial it was conclusively proven that the assured in 
his application falsely represented that he had never 
had a disease of the genito-urinary organs, and that he 
had not, within ten years prior to the date of the appli- 
cation, consulted or obtained the advice of any medical 
man other than Dr. Morris. Because these facts were 
so proven the trial court peremptorily instructed the 
jury to find for the company, and a judgment was ac- 
cordingly entered in its behalf. That* judgment this 
court reversed, holding, in the language above quoted, 
that the defendant could not succeed in the action 
without a finding of fact by the jury that the repre- 
sentations were false in some particular material to 
the risk. The decision thus rendered became the law 
of the case, and the trial court, acting in obedience to 
its authority, ignored the special findings, because they 
lacked one element which this court adjudged to be es- 
sential to a complete defense. This action of the court 
was entirely correct, and its judgment will be affirmed 
without re-examining the propositions settled by the 
former decision. In the case of Hale v. Ripp, 32 Neb. 259, 
a verdict was returned for the defendant pursuant to 
a peremptory direction of the trial court. A judgment 
rendered on this verdict was reversed on the ground that 
there was an issue of fact for submission to the jury. 
After a verdict for the plaintiff and a judgment thereon 
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the case came again to this court for review, the defend- 
ant insisting that the evidence on both trials was the 
same, that there was no disputed question of fact in the 
case, and that the court erred in taking the verdict of 
the jury and basing a judgment thereon. Answering 
this argument the present chief justice, in Kipp v. Hale, 
45 Neb. 567, said: “The district court in the second trial 
of the case obeyed the direction of this court as embodied 
in its opinion rendered at the former hearing, and its 
action in so doing was the only correct and proper one, 
and in so far as the former adjudication of the case in 
this court related to the facts developed during the trial, 
and their sufliciency to require a submission of the issues 
to the jury for their consideration and determination, it 
will not now be re-examined, but will be adhered to. The 
rule of law which was announced in the former decision 
as being applicable to the facts became the law of the 
case and must now be allowed to govern in its disposition, 
and, viewed in the light of such rule, the evidence was 
sufficient to sustain the verdict rendered.” In rendering 
judgment in this case it is quite evident that the learned 
judge who presided at the second trial was guided by, 
and acted in strict conformity with, the law of the case 
as declared in the former opinion. There is no error in 
the record and the judgment is 
AFFIRMED. 
IRVINE, C., dissenting. 


JACKSON BRADLEY V. AUGUSTUS B. SLATER. 
Firep Junge 9, 1898. No. 9977. 


- 1, Opening Judgments: Power or Court. In furtherance of justice 
the district court may vacate or modify its own judgments at 
any time during the term at which they were rendered. 


2. Assignments of Error: New TriaL. An assignment in a petition 
in error that “the court erred in overruling the motion for a new 
trial” cannot be considered when the motion is based on several 
distinct grounds. 
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°3. Vacating Judgment: REVIEW OF ORDER. A judgment of the dis- 
trict court was vacated during the term at which it was ren- 
dered in response to a motion assigning as grounds therefor, 
(1) accident and surprise, (2) irregularity in the proceeding, 
(3) misconduct of the prevailing party, and (4) insufficiency of 
the evidence. The moving party failed to establish the exist- 
ence of any of the first three grounds assigned in his motion. 
The evidence taken on the trial was not preserved in a bill of 
exceptions. Held, That the reason for the court’s action not 
. appearing, it will be presumed the evidence was insufficient to 
support the judgment and that the motion was sustained for 
that reason, 


Error from the district court of Douglas county. 
Tried below before DicKINSON, J. Affirmed. 


Warren Switzler, for plaintiff in error. 
Duffie é Van Dusen, contra. 


SULLIVAN, J. 


This is a proceeding in error brought to review the 
action of the district court of Douglas county in setting 
aside a judgment rendered in favor of the plaintiff and 
in refusing to set aside a verdict subsequently returned 
in favor of the defendant. This is the second appearance 
of the case in this court. When it was here before a judg- 
ment in favor of the defendant was reversed for want 
of sufficient evidence to support it, and the cause re- 
manded for further proceedings. (Bradley v. Slater, 50 
Neb. 682.) The mandate was filed in the office of the clerk 
of the district court on April 6, 1897, and the same day, 
on the motion of the plaintiff, and by direction of the 
court, it was spread upon the journal and the cause en- 
tered on the bar and trial dockets for the next term, 
which commenced May 3, 1897. It was also listed on the 
judge’s bulletin of cases and published in the Law and 
Mercantile Reporter, to which defendant’s attorneys 
were subscribers. On the first day of the May term the 
case was regularly reached for trial and tried in the ab- 
sence of defendant and his counsel. The plaintiff had 
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judgment. On June 4, 1897, but before the adjournment ~ 
of the May term, the defendant filed a motion for a new 

trial, which was sustained by the court. The grounds 

of the motion were: “(1.) Said judgment was obtained 

by accident and surprise which ordinary prudence could 

not guard against. (2.) Irregularity in the proceedings 

of the court by which the defendant was prevented from 

having a fair trial. (8.) Misconduct of the prevailing 

party. (4.) The judgment is not supported by sufficient 

evidence and is contrary to law.” 

The evidence introduced on the hearing of the motion 
relates entirely to the first, second, and third assign- 
ments, and is, we think, clearly insufficient to sustain any 
of them. The ground upon which the court sustained 
the order, however, is not disclosed, and we are war- 
ranted in presuming that it was for the reason alleged 
in the fourth assignment. The evidence upon which the 
judgment was based is not before us and we are, con- 
sequently, in no position to judge of its adequacy. If 
the trial court underestimated its probative value, that 
fact is not established by the record. We are, therefore, 
without affirmative proof that error was committed in 
awarding a new trial. 

That the motion was not filed within the time limited 
by the statute is a matter of no importance. Courts of 
general jurisdiction are endowed by law with ample 
discretionary power to vacate or modify their own judg- 
ments at any time during the term at. which they were 
rendered upon being satisfied that such action will be 
in furtherance of justice. (Smith v. Pinney, 2 Neb. 139; 
Volland v. Wilcox, 17 Neb. 46; Harris v. State, 24 Neb. 803; 
Symns v. Noxon, 29 Neb. 404; Bigler v. Baker, 40 Neb. 325.) - 

It is argued that the verdict returned in favor of the 
defendant is not sustained by sufficient evidence, and 
that the court erred in refusing to set it aside and grant 
a new trial of the cause. The record does not properly 
present this question for decision, and we do not decide 
it. There are twenty-nine assignments of error in the 
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motion for a new trial, while the only assignment in 
the petition in error, in addition to the one already con- 
sidered, is the following: “The court erred in overruling 
the motion for a new trial filed by the plaintiff on the 
4th day of October, 1897, and erred in refusing to set 
aside the verdict rendered on October 2, 1897.” It is 
indisputably settled by the decisions of this court that 
such an assignment does not indicate with practical 
definiteness which of the numerous reasons assigned in 
the motion for a new trial is now relied on as a ground 
for reversal. (Glaze v. Parcel, 40 Neb. 732; City of Chadron 
v. Glover, 48 Neb. 732; Stein v. Vannice, 44 Neb. 132; Sig- 
ler v. McConnell, 45 Neb. 598; McCord v. Hamel, 52 Neb. 
286; Phania Ins. Co. of Hartford v. King, 52 Neb. 562; 
Weber v. Kirkendall, 44 Neb. 766.) The judgment of the 
district court is 
AFFIRMED. 


ay 


Crry oF OMAHA V. STANDARD OIL COMPANY. 
FILED JUNE 9, 1898. No. 8105. 


Municipal Corporations: ASsIGNABILITY OF ConTRACT FoR LIGHTING 
STREETS. A contract with a municipal corporation for lighting 
its streets, containing a stipulation that the contractor shall 
not assign such contract without first obtaining the consent of 
the city indorsed thereon in writing, is not assignable, either in 
whole or in part; and moneys due or to become due thereunder, 
whether payable as an entirety or in installments, cannot be 
assigned without first obtaining such written consent. 


Error from the district court of Douglas county. 
Tried below before AMBROSE, J. Reversed. 


E. J. Cornish, for plaintiff in error. 
Hall, McCulloch & Clarkson, contra. 


SULLIVAN, J. 
On January 29, 1892, the Metropolitan Street-Lighting 
Company, hereafter called the lighting company, entered 
26 
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into a written contract with the city of Omaha to light 
certain of its streets with gasoline lamps for the period 
of two years. The consideration was to be paid in 
monthly installments. The Standard Oil Company, the 
plaintiff herein, furnished the necessary oil, and, at one 
time, loaned a considerable sum of money to the light- 
ing company to enable it to carry out its contract with 
the city; and to secure an indebtedness thus incurred 
the lighting company, on the 14th day of October, 1892, 
assigned to the plaintiff the money due under the con- 
tract for that month. Subsequently the lighting com- 
pany made another assignment of a portion of the same 
fund to some of its laborers in payment of wages; and 
the city authorities, claiming to have no notice of the 
first assignment, paid the amounts called for by the sec- 
ond. The plaintiff then commenced this action, which 
resulted in a finding and judgment against the city for 
the whole amount due the lighting. company under the 
contract for the month of October. The city prosecutes 
error to this court and urges a reversal of the judgment 
on various grounds, only one of which we find it neces- 
sary to consider. 

It may be conceded that, while a contract right to 
render personal services cannot be assigned without the 
consent of the person to whom the services are due, the 
right to receive pay for such services when rendered 
stands upon a different ground and is assignable in the 
absence of a statute or stipulation in the contract for- 
bidding it. The authorities, we believe, are in entire ac- 
cord upon this proposition. (Clark, Contracts 531; 3 
Pomeroy, Equity Jurisprudence [1st ed.] sec. 1280; 2 
Am. & Eng. Ency. Law [2d ed.] 1027; Ryan v. Douglas 
County, 47 Neb. 9; Perkins v. Butler County, 44 Neb. 110.) 
And the validity of such an assignment, it seems, does 
not at all depend upon the money being presently due 
and payable. If the fund has a potential existence—that 
is, if it will become due in the future under the terms 
of a contract already made—the assignment vests an 
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equitable title thereto in the assignee subject to all prior 
charges. (Brill v. Tuttle, 81 N. Y. 454; Leahy v. Dugdale, 
27 Mo. 437; Brown v. Dunn, 50 N. J. Law 111; Haley v. 
Bristol, 39 Conn. 26; Devlin v. Mayor, 63 N. Y¥. 8; Cutts v. 
‘Perkins, 12 Mass. 206.) So the assignment of the October 
installment was valid and the plaintiff acquired an equi- 
table property therein, unless the right to assign was pro- 
hibited by the contract itself, which contained the fol- 
lowing provision: “It is further agreed between the 
parties hereto that the party of the second part shall 
not assign this contract without first obtaining the con- 
sent of the first party indorsed hereon in writing.’ Coun- 
sel for the plaintiff insist that this stipulation was di- 
rected against the assignment of the obligation resting 
on the lighting company to perform the work required 
by the contract, and was not intended to prevent an as- 
signment of the money to be earned thereunder. That 
view was accepted by the trial court, but we think it is 
not warranted by a just interpretation of the language 
employed. The inhibition, it will be noticed, is not alone 
upon the assignment of the obligation to light the streets, 
but upon the assignment of the contract. What was the 
contract between the parties? Certainly one of its im- 
portant elements was the duty laid upon the city to make 
monthly paynients to the lighting company for the sery- 
ices rendered, and another was the correlative right 
of the company to receive such payments. The assign- 
ment of the October installment, if valid, not only trans- 
ferred to the plaintiff a right secured to the lighting 
company by the contract, but affected, as well, an impor- 
tant obligation on the part of the city. It compelled the 
city to deal with strangers and to determine at its peril 
which of the contesting claimants was entitled to the 
fund. This may have been one of the very contingencies 
contemplated by the city and against which it sought to 
provide by making the contract non-assignable. Another 
object in view might have been to prevent the company 
from losing interest in the performance of the contract 
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by divesting itself of all beneficial interests therein. But 
it is needless for us to speculate on the motives for the 
city’s action. It is enough for us to know—whatever its 
reasons may have been—that it has, in plain language, - 
stipulated against an assignment of the contract. That 
stipulation is valid and must be enforced. To hold that 
it covers some, but not all, of the rights and obligations 
arising out of the contract would be, it seems to us, an 
inexcusable perversion of its terms. In the case of Burch 
v. Taylor, 152 U. 8. 634, where a contract with the state, 
for the erection of a public building, was made non-as- 
signable by express stipulation, it was held that an at- 
tempted transfer of an interest in such contract, without 
the state’s consent, was ineffectual, except, perhaps, to 
give the assignee a right of action against the contractor 
for a share of the profits. In the course of the opinion 
delivered by Brewer, J., it is said: “It is unnecessary to 
hold that the contractor might not be personally bound 
upon his promise made before the performance of the 
contract to transfer a portion of his profits to any third 
party. Whatever liabilities he might assume by such a 
promise, it would be an independent promise on his part, 
and would not let the promisee into an interest in the 
contract. It would give him no right to take part in the 
work, no right to receive anything from the state, and 
all that it would give him would be an independent right 
of action against the contractor for the failure to pay 
that which he had promised to pay; the contract re- 
maining all the time the property of the contractor, sub- 
ject to disposal by and with the consent of the state. To 
him alone the state would remain under obligations, and 
with him alone would the state be required to deal. In 
no way, by garnishment, injunction, or otherwise, could 
the promisee prevent the state from carrying out the 
entire contract ‘with the contractor, paying to him the 
whole consideration, and receiving from him a full re- 
lease.” Counsel have referred us to no case, and we have 
found none, in which it has been held that an express 
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stipulation against the assignment of a contract, like 
the one here in question, should be construed as forbid- 
ding a transfer of the burdens imposed but not of the 
accruing benefits. In ‘Bank of Harlem v. City of Bayonne, 
48 N. J. Eq. 246, 21 Atl. Rep. 478, it was decided that an 
assignment of money coming due under a sewer contract 
with a city was valid, although the parties had made the 
following stipulation: “And the party of the second part 
further agrees that he will give his personal attention 
constantly to the faithful performance of said work, and 
that he will not assign nor sublet the same, but will keep 
the same under his control.” That case, we think, is not 
an authority for plaintiff’s contention because the lan- 
guage used clearly limits the prohibition to an assign- 
ment of the work and does not touch the contract as an 
entirety. 

Our conclusion is that the attempted assignment to the 
plaintiff vested in it no right of action against the city. 
The judgment is, therefore, 

REVERSED. 


LifFh INSURANCE CLEARING COMPANY V. MARGUERITE 
ALTSCHULER. 


FILED JUNE 9, 1898. No, 7727. 


1. Payment: APPLICATION. One who receives and appropriates to his 
own use money sent him for a particular purpose will be held 
to have received and retained it in accordance with the purpose 
for which it was sent. 


: BartMenT. Money sent to a person as a payment cannot, 
without the consent of the sender, be received and held as a, bail- 
ment, 


3. Life Insurance: ASSURED’S HEALTH: EVIDENCE. Evidence examined, 
and held sufficient to warrant the jury in finding that the assured 
was in good health when the policy in suit was delivered and the 
first premium paid. 


: ACCEPTANCE OF PREMIUM: FrauD: PLEADING. A defendant, 
in an action on a policy of life insurance, which claims that it 
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was induced to accept payment of a past-due premium by the 
fraud of the beneficiary named in the contract, must, to avail 
itself of that defense, plead and prove the fact. 


5. Continuance: ABSENT WITNESSES. There was no prejudicial error 
in denying an application for a continuance in order to secure 
the testimony of witnesses who afterwards appeared and testified 
at the trial. 


6. An application for a continuance grounded on the 
absence of a material witness is properly denied where the party 
making the application has not been diligent in attempting to 
procure the testimony or compulsory attendance of such wit- 
ness. 

7. : Harmb“ess Error. Where it appears that the evi- 


dence of an absent witness, if given on the trial, could not pos- 
sibly change the result, an order refusing a continuance to obtain 
his testimony, if erroneous, would not be prejudicially so. 


REHEARING of case reported in 53 Neb. 481. Former 
decision sustained. 


Tibbets Bros., Morey & Ferris, for plaintiff in error. 
M. A. Hartigan, contra. 


SULLIVAN, J. 


An opinion heretofore filed in this case will be found 
reported in 53 Neb. 481. On the application of the de- 
fendant a rehearing was allowed and the cause again 
submitted on printed briefs and oral arguments. 

The’ principal reason urged for a reversal of the judg- 
ment is that the contract of insurance was never in force. 
Printed in red ink on the face of the policy appears the 
following condition precedent: 

“This policy shall not take effect until the first pre- 
mium. shall have been paid to the company or to some 
person authorized by the company to receive it while the 
said insured is in good health and in accordance with — 
the health certificate and premium receipt accompanying 
the same. RUSSELL R. Dorr, President.” 


The plaintiff admitted that no health certificate was 
furnished at any time, but insists that the requirement 
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in regard thereto was waived. In the former opinion it 
was said that the question of waiver was submitted to 
the jury on conflicting evidence and that their finding 
in favor of the plaintiff’ would not be disturbed. The 
statement is not entirely accurate. A closer inspection 
of the record has convinced us that the evidence upon 
this point is not in conflict. It is all one way in relation 
to certain facts, which we think conclusively establish 
a waiver. By the terms of the policy the second premium, 
amounting to $53.95, became due and payable on July 5, 
1893. It was not paid at that time, but on the 4th of 
the following month Mrs. Altschuler procured a draft 
for the amount and sent it to the home office of the com- 
pany at St. Paul. The draft was received on August 6, 
and immediately cashed, and, by the direction of the 
president of the company, a receipt in due form, signed 
by him, and bearing date of July 5, was sent to Mrs. 
Altschuler. The company had previously directed its 
agent at Grand Island to collect this premium. On 
August 14 Altschuler died and on the 18th of the same 
month the defendant purchased a draft and sent it to 
the plaintiff, informing her that the policy on her hus- 
band’s life had never been in force, and that the premium 
paid by her had been kept on deposit while awaiting the 
delivery of the health certificate mentioned in the con- 
tract. But this money was not sent to be held on de- 
posit. The letter accompanying the remittance stated 
in plain language that it was sent as payment of the 
second installment of the premium; and the defendant 
did not receive it on deposit. It received it as payment, 
for it so states in its receipt. The recital of that docu- 
ment is that the money was received for “the quarterly 
premium due July 5, 1893, * * * on policy No, 2148, 
insuring the life of Sigmund Altschuler,” Indeed, ac- 
cording to a familiar principle of law the defendant 
eould not have retained the money except on the terms 
and for the purpose it was tendered. By the mere act 
ef converting plaintiff's draft into money and retaining 
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the same the defendant accepted it as payment of the 
premium then due. The idea of holding it as a deposit 
was manifestly an afterthought suggested by informa- 
tion of Altschuler’s death. It is then indisputably es- 
tablished that, with full knowledge of the fact that the 
health certificate had not been furnished, the company 
collected and retained, until after the death of the as 
sured, the premium which became due on July 5, 1893. 
Having done so—having treated the contract as valid 
for the purpose of collecting premiums—it cannot now, 
when sued by the beneficiary, insist that it was void from 
the beginning. The company, with full knowledge of all 
the facts, dealt with the assured, during his lifetime, on 
the assumption that his contract of insurance was in 
force, and it cannot, now that he is dead, be heard to 
assert that he was deluded by its agents into purchasing 
and paying for a still-born policy. To hold that the com- 
pany could escape liability under such circumstances 
would shock the crudest sense of justice. 

But the defendant contends that a waiver of the health 
certificate did not include a waiver of the condition in 
regard to the state of Altschuler’s health at the time the 
first premium was paid. Conceding that to be true, it 
does not follow that the verdict is without sufficient 
support in the evidence. It is claimed that Altschuler 
died of scirrhosis of the liver. At the instance of the 
company’s agent he submitted to a medical examination 
on March 25, 1898. At that time the examiner found his 
liver free from any suspicion of disease and that he was 
generally in a fair condition of health. The same phy- 
sician testified at the trial that. he considered the assured 
a fair risk when the examination was made. About 
April 7, 1893, the policy was personally delivered by the 
’ company’s representative who at the same time collected 

the first premium. Altschuler went about his business 
in the usual way until the latter part of the following 
July, when be became sick with the malady of which he 
‘afterwards died. From these facts the jury might well 
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infer that he was in good health at the time the policy 
was delivered and the first premium paid. 

It is claimed that the company was induced to accept 
the second premium by false representations of Mrs. 
Altschuler and that such acceptance was, therefore, in- 
effective as a waiver of the health certificate. It is said 
in the former opinion that “neither fraud nor misrepre- 
sentation was pleaded with reference to the acceptance 
of this payment.” The accuracy of this statement, al- 
though vigorously assailed in defendant’s brief, is fully 
sustained by the record. It is distinctly alleged in the 
petition that the second premium was paid during the 
lifetime of Sigmund Altschuler. The company denied 
this averment and characterized the alleged payment as 
a mere deposit. It took the ground that the transaction 
with Mrs. Altschuler was, in legal effect, a bailment. 
Had it desired to present an issue of fraud for trial it 
should have pleaded by way of confession and avoidance 
—it should have admitted the fact and avoided its legal 
consequence by showing that the plaintiff had by artifice 
misled it. 

Another ground upon which defendant demands a re- 
versal of the judgment is the failure of the trial court 
to grant a continuance to enable it to procure the at- 
tendance of three absent witnesses. There was no error 
in denying the application. Two of these witnesses were 
actually present and testified at the trial. The testi- 
mony which it is claimed the other would give related to 
the alleged waiver of the health certificate by delivering 
the policy and collecting the first premium. In view of 
the fact that a waiver was conclusively established by 
the payment of the second premium this evidence could 
not have strengthened the company’s defense. Besides 
no sufficient effort had been made in advance of the trial 
to secure the testimony or compulsory attendance of any 
of these witnesses. Defendant relied entirely on a prom- 
ise that they would be in court when needed, and, con- 
sequently, assumed the risk of that promise being 
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broken. The action of the court was well within the 
limits of sound judicial discretion. 

We do not see any sufficient reason for receding from 
the conclusion heretofore announced, and the judgment 
will, therefore, stand 

AFFIRMED. 


ay 


Home Fire INSURANCE COMPANY OF OMAHA Y.° HENRY 
T. DECKER. 


FILep JUNE 9, 1898. No. 8173. 


-_ 


. Trial: OPENING AND CLOSING: CHANGE oF TnEORY: NEw Trian. A 
party who has induced the court to permit him to open and 
close the trial by representing that there was only one issue of 
fact for decision cannot, after an adverse verdict, recede from 
his position and obtain a new trial on the ground that there were 
other questions of fact which should have been submitted to the 
jury. 

2. Pleading: Derenses. A defendant may plead as many grounds of 


defense as he may have, provided they are not so repugnant that 
if one be true another must be false. 


oe 


Insurance: INCONSISTENT DEFENSES. An answer in an action on a 
contract of insurance which alleges a failure to furnish proofs of 
loss and that the plaintiff caused the premises to be burned does 
not present inconsistent defenses. 


~ 


Evidence: Instructions. An instruction admonishing the jury to 
consider the evidence of an accomplice “with great care and cau- 
tion,” without giving them a definition of that phrase, is not 
erroneous. 


an 


. Instruction: OFFER. ‘he giving of an instruction which states a 
correct aud pertinent proposition of law is not error, and a party 
who complains that such instruction lacks explicitness should 
himself formulate and tender a better one. 


for) 


. Failure to Mark Instruction “Given’’: HARMLESS Drror. The fail- 
ure io write the word “given” on an instruction read to the jury 
is not sufficient grounds for reversing a judgment when such fail- 
ure was not prejudicial to the losing party. 


7, Conflicting Evidence: REvirew. Where the verdict is the result of 
substantially conflicting testimony, a judgment based thereon 
will not be reversed on the ground that the evidence is insuffi- 
cient, 
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ERROR from the district court of Saline county. Tried 
below before Hastings, J. Affirmed. 


B.G. Burbank and Jacob Fawcett, for plaintiff in error. 
E. EF. McGintie and Hastings & Sands, contra. 


SULLIVAN, J. 


On April 19, 1892, the Home Fire Insurance Company 
of Omaha issued a policy of fire insurance to Henry T. 
Decker covering an opera house situated in the village 
of Dorchester, in Saline county. In August of the same 
year the building was completely destroyed by fire. The 
company declined to adjust the loss, and this action was 
thereupon commenced to recover the amount for which 
the: policy was issued. The petition admitted that the 
proofs of loss had not been furnished as required by the 
contract, but alleged that the condition in relation 
thereto had been waived. The company filed its answer, 
in the first paragraph of which it denied generally the 
allegations of the petition. In the second paragraph it 
alleged that the plaintiff had not complied with the con- 
ditions of the policy of insurance respecting notice and 
proofs of loss, and in the third paragraph alleged that 
proofs of loss were not furnished within sixty days of 
the date of loss as required by the conditions.of the pol- 
icy; also, that certain papers designated “proofs of loss” 
were furnished the company January 31, 1893, but less 
than sixty days previous to the commencement of the 
action on the policy. Upon these issues a trial was had 
which resulted in a verdict and judgment for the plain- 
tiff. Afterwards a new trial was granted on the ground 
of newly-discovered evidence. The company then filed 
an amended and substituted answer, setting up, in ad- 
dition to the allegations in its former answer, a fourth 
paragraph in which it alleged that the plaintiff, in vio- 
lation of the conditions and agreements contained in the 
policy, caused the building to be burned by one S. M, 
Venard for the purpose of defrauding the defendant. 
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Before entering on the trial of the cause plaintiff filed 
a motion to require the defendant to elect upon which of 
the defenses contained in its answer it would proceed to 
trial, asserting that the defenses pleaded were inconsist- 
ent, and, also, that the new trial was granted only for. 
the purpose of obtaining a decision upon the matters 
alleged in the fourth paragraph of the answer. What 
order, if any, was made wpon this motion is not disclosed 
by the record, but it does appear that after the motion 
was filed the defendant, protesting and excepting, elected 
to abide by the defenses pleaded in the first and fourth 
paragraphs of the answer. The case was then tried to 
a jury and the trial resulted in a verdict and judgment 
for the plaintiff. The defendant brings the case here for 
review on error and insists that there are five good and 
sufficient reasons why the judgment of the district court 
should be reversed. We proceed to examine these rea- 
sons in the order of their presentation. 

It is first argued that the court erred in forcing the 
defendant to an election of defenses because the defenses 
pleaded were not inconsistent. We entirely agree with 
counsel that the several grounds of defense stated in the 
answer were not inconsistent. The proof of one would 
have no tendency whatever to disprove either of the 
others. A defendant may, under our system of pleading, 
allege as many grounds of defense as he may have, sub- 
ject only to the condition, implied from the requirement 
in regard to verification, that such defenses shall not be 
so repugnant that if one be true the other must be false. 
(Blodgett v. McMurtry, 39 Neb. 210; Citizens Bank v. Clos- 
son, 29 O. St. 78; Pavey v. Pavey, 30 O. St. 600; Nelson v. 
Brodhack, 44 Mo. 596; AfcAdow v. Ross, 53 Mo. 199.) But, 
as already stated, the record does not show that the court 
made the order of which defendant complains. Assum- 

_ing, however, that such an order was made, wherein was 
the defendant prejudiced by it? It abandoned, it is true, 
the defense grounded on the alleged failure to furnish 
proofs of loss, but that defense presented no issue for 
trial. The plaintiff in his petition admitted that he had 
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not furnished the proofs of loss and attempted to excuse 
his failure in that regard by pleading a waiver on the 
part of the company. The issue raised by the second and 
third paragraphs of the answer was, therefore, immate- 
rial and the defendant sacrificed nothing by abandoning 
them. Counsel for defendant, however, contend that 
there is no proof in the record to sustain the plea of 
waiver and cite German Ins. Co. v. Fairbank, 32 Neb. 750; 
and German Ins. Vo. v. Davis, 40 Neb. 700 in support of 
the proposition that such proof was necessary. It is 
true that no evidence was offered to establish a waiver, 
but it appears that after the jury had been sworn to try 
the cause counsel for defendant asked to be allowed to 
take the affirmative in the trial, stating “that under the 
ruling of the court requiring defendant to elect the issue 
to be submitted to the jury, and the only issue, is the 
fraudulent loss by procuring the property to be burned.” 
The court then granted the request of counsel and the 
defendant was permitted to open and close the case. It. 
cannot now change its theory. Having obtained an ad- 
vantage by representing to the court that the issue pre- 
sented by the fourth paragraph of the answer was the 
only one for trial, it cannot now be permitted to recede 
from its position and secure a reversal of the judgment 
by insisting that its representation was false. 

It is next contended that the court erred in giving the. 
following instruction: “One of the witnesses in this case 
is S. M. Venard, who says that he set fire which con- 
sumed the building in question herein; he being an ac- 
complice in this act from his own testimony. A jury 
should always act upon such testimony with great care 
and caution.” The criticism on this instruction is that 
it fails to inform the jury what would constitute “great 
care and caution.” It was not necessary that it should. 
The rule was stated with clearness and legal precision, 
and if counsel for the defendant were not satisfied with 
it they should have formulated a better instruction and 
requested that it be given. (Burlington & M. R. R. Co. v. 
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Schluntz, 14 Neb. 421; Woodruff v. White, 25 Neb. 745; 
Klosterman v. Olcott, 25 Neb. 382.) But it may well be 
doubted whether any attempted elaboration would not 
have tended to obscure rather than elucidate the matter. 

Another ground of alleged érror is that the trial court 
failed to number the first instruction, and did not write 
the word “given” upon the first and second instructions 
requested by the plaintiff. From this oversight on the 
part of the court no possible prejudice could have re- 
sulted to the defendant and it affords no sufficient reason 
for reversing the judgment. Speaking upon this subject 
in the case of Omaha & Florence Land & Trust Co. v. Hansen, 
32 Neb. 449, MAXWELL, J., said: ‘While it is the duty 
of the court to observe the law, yet, where it is apparent 
that no injury has resulted to the adverse party from a 
failure to comply with the statute, a case in which this 
was the only error would not be reversed for that cause 
alone. In other words, the omission must be prejudicial 
to the party complaining to justify the reversal of the 
‘judgment.” 

It is finally insisted that the verdict is not sustained 
by sufficient evidence. There is much evidence tending 
to prove that Decker had strong motives for desiring 
the destruction of the opera house by fire, and there is 
positive testimony from the witness Venard that he set 
the building on fire at Decker’s instigation. Another 
witness testified that he heard a conversation between 
Decker and Venard in which the latter agreed for a con- 
sideration to burn the building. The testimony of this 
witness as well as that of Venard was positively denied 
by Decker. We would be better satisfied with the ver- 
dict had it been for the defendant, but it is supported 
by competent evidence and we cannot set it aside. Of 
the questions of fact the jury were legally constituted 
arbiters, whose decision we are not authorized to annul 
because, on the same evidence, it is probable we would, 
as triers, have reached a different conclusion. The judg- 
ment is 

AFFIRMED. 
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Lrewis V. Crum v. ANDREW J. STANLEY. ° 
FILED JUNE 9,1898. No. 8149. 


1, Assignment of Judgment: AccEPTANCE: EsTOPPEL. A party who, 
upon a consideration acknowledged therein, had caused to be 
prepared and had subscribed a written instrument assigning all 
his interest in a judgment which he held and which had been 
appealed from, and had caused such assignment to be filed in the 
action wherein the appeal] had been taken, cannot be heard to 
urge in argument, to sustain his own right of recovery on the 
appeal bond in another action, that the assignment was incom- 
plete for the reason that, affirmatively, no acceptance by the 
assignee of the assignment had been proved. 


2. Actions: Parties, The assignee of a chose in action is the proper 
and only party who can maintain an action thereon. 


Error from the district court of Douglas county. 
Tried below before Buair, J. Reversed. 


Winfield S. Strawn, for plaintiff in error. 
Arthur C. Wakeley, contra. 


Ryan, C. 


This action was brought upon an appeal bond which 
had been given in an action of replevin, on which bond 
the makers had become liable by reason of a judgment 
against appellant. In this case there was judgment in 
favor of the obligee named in said bond. The errors 
complained of are presented in argument on special find- 
ings of fact. One of these findings was to the effect that 
while said appeal was pending, and before this suit was 
brought, Andrew J. Stanley, the obligee in the appeal 
bond, had had prepared by his attorney an instrument 
in writing, which he signed and which was duly filed, and 
is of record in the cause wherein it was given. This in- 
strument was as follows: 


“OMAHA, NEBRASKA, March 31, 1893. 
“For value received I hereby assign, transfer, and set 
over to 8. G. Johnson all my right, title, and interest in 
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and to a certain judgment recovered by me against Bates 
& Co.°on or about May 10, 1892, in the county court of 
Douglas county, said judgment being for the principal 
sum of seven hundred dollars ($700), and the said cause 
in which judgment was obtained being appealed by the 
said Bates & Co. to the district court of Douglas county, 
and the said case being now pending in the said district 
eourt. This assignment is made subject to an attorney’s 
lien of A. C. Wakeley in the sum of two hundred ($200) 
dollars for services rendered and to be rendered in said 
suit in said district court and in the supreme court, if 
the case is taken there. A. J. STANLEY.” 


Plaintiff in error contends that after having signed 
and caused to be filed in the case, with the appeal bond, 
the above subscribed instrument, the obligee had no fur- 
ther interest therein and consequently had no standing 
to sue for the amount for which judgment was subse- 
quently recovered in the appeal case. It is urged by the 
defendant in error that as there was no finding that the 
assignment was accepted, there was no delivery; hence 
the assignee was vested with no title. This might be a 
pertinent consideration if the suit was being prosecuted 
by the assignee. But it is not. The assignor caused 
the instrument to be prepared, signed it, and filed it in 
the case wherein the appeal bond had been given. It 
is he who now seeks to avail himself of the failure of 
the finding to show an acceptance of the assignment by 
the assignee. This assignor, by filing the assignment 
as he did, left it optional with the assignee to avail him- 
self of its benefits, if he so elected. The contract itself 
recited: that it was made for value received, and in the 
absence of any showing whatever we are not to believe 
that this was false. If there was a consideration for the 
assignment, then it was not optional with the assignor, 
at his election, to withdraw or ignore it. He was there- 
fore in the position of one who brings an action upon 
an instrument after having parted with all interest 
therein by an assignment thereof to a third party. In 
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Pilger v. Marder, 55 Neb. 113 it was held that in replevin, 
where there are two or more defendants and the prop- 
erty has been taken under the writ and delivered to 
plaintiff after the execution by sureties of the prescribed 
replevin undertaking, if, by the judgment, the entire 
property is awarded to one defendant, the rights thus 
accorded may be enforced in an action by such defendant 
alone, without a joinder of other parties named as 
obligees in the undertaking. This was on the principle 
that every action is required by our Code of Civil Pro- 
cedure to be prosecuted in the name of the real party 
in interest. Controlled by section 29 of the Code of Civil 
Procedure above referred to, it was held by this court 
in Mills v. Murry, 1 Neb. 327, that the assignee of a chose 
in action is the proper and only party who can maintain 
a suit thereon. As the assignment was pleaded as a 
defense and established by the evidence, the defendant 
in error had no interest in the right of action sued upon; 
hence the judgment in his favor is reversed. 


REVERSED AND REMANDED. 


WILL G. NY# v. J. FRED ROGERS. 
FILED JUNE 9, 1898. No. 8145. 


1. Judicial Sales: CERTIFICATE OF INCUMBRANCES: WAIVER. As the 
certificates of incumbrances of real property before judicial sale 
are for the benefit of plaintiff, he may waive any or all such 
certificates if he chooses so to do. 


: Objections to Confirmation: EvIpENcE. Where the showing 
by affidavit in resistance of confirmation of a judicial sale was 
that “the property was divided, assessed, and recognized as dis- 
tinct, separate, subdivisions, one having no relation to the other,” 
held, that, for the purpose of reversing the order of confirmation, 
this language would not be construed as stating that the lots 
were in fact distinct, separate, subdivisions. 

: PuBiicarion or NoricE: BuRDEN OF Proor. Where 


the return of a judicial sale by a sheriff recited that publication 
had been made in a newspaper printed and in general circulation 


27 
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in the proper county, naming it, it devolved upon the party at- 
tacking the validity of the sale to show why there was not suf- 
ficient compliance with the provisions of section 497, Code of Civil 
Procedure, if that is the defect relied upon. 


Error from the district court of Buffalo county. Tried 
below before SIncLaIR, J. Affirmed. 


Robert A. Moore, for plaintiff in error. 
Warren Pratt and E. C. Calkins, contra. 


RYAN, C. 


This proceeding in error is for the review of the order 
of the district court of Buffalo county overruling cer- 
tain objections to the confirmation of a sheriff’s sale upon 
the foreclosure of a mortgage. 

The first objection urged was that one of the apprais- 
ers was deputy sheriff of the aforesaid county and there- 
fore was disqualified. Whether the effect claimed would 
of necessity result from this alleged disqualification we 
need not determine, for there was evidence that neither 
appraiser was a deputy sheriff, and a ruling of the dis- 
trict court on a disputed fact made on conflicting evi- 
dence will not be disturbed in this court. 

It was next objected that there was no showing that 
the newspaper in which publication of the notice of sale 
was made had a bona fide circulation of 200 copies weekly 
and had been published for fifty-two successive weeks 
prior to such publication. The return of the sheriff 
showed that the newspaper was one printed and in gen- 
eral circulation in Buffalo county, and this is in striet 
compliance with section 497, Code of Civil Procedure. 
The sheriff was not required to state the facts upon 
which his return as to the status of the newspaper in 
question was founded. 

It was next objected that no application for a state- 
ment of liens was addressed to the city or town treasurer 
of the city of Kearney. It has been held by this court 
that the certificate of liens may be entirely waived by 


Vou. 55] JANUARY TERM, 1998. 353 


Zetterlund v. Texas Land & Cattle Co. 


the plaintiff, as this certificate is for his sole benefit. 
(Craig v. Stevenson, 15 Neb. 362; Smith v. Foxworthy, 39 
Neb. 214; American Investment Co. v. MeGregor, 48 Neb. 
779.) From this proposition it results that the certificate 
of any county officer as to what liens are disclosed by the 
records of his office may be waived by the plaintiff. In 
the affidavit of R. A. Moore it was stated: “The property 
described as lots 1, 2, and 3, in block 13, in the decree 
above, was divided, assessed, and recognized as distinct, 
separate, subdivisions, one having no relation to the 
other,” and it is insisted that as there was no contradic- 
tion of this statement it must be accepted as true, and 
therefore that the rule laid down in Runge v. Brown, 29 
Neb. 116, that separate tracts or parcels must be ap- 
praised separately, must prevail. But it was not stated 
that the lots were not contiguous; on the contrary, the 
reference was to the property as a whole, and the fair in- 
ference from the language used is that said property was 
merely subdivided into lots. In view of the fact that 
the district court seems to have so construed the affidavit, 
we do not feel justified in giving the language of Mr. 
Moore a strained or unnatural construction to justify a 
reversal. The above review covers all the points argued 
and the order of the district court is 
AFFIRMED. 


OLOF ZETTERLUND EY AL., APPELLEES, Vv. TEXas LAND 
& CatTrLeE COMPANY ET AL., APPELLANTS. 


Finep JUNE 9, 1898. No. 8172. 


Contract: VIOLATION OF PROVISION FoRBIDDING AN ASSIGNMENT: AC- 
COUNTING: ASSIGNEE. A written contract which, by its terms, 
requires certain services to be rendered personally by one of the 
parties thereto and forbids a transfer. by said party of his inter- 
est and liabilities to a third party cannot, in the face of such 
inhibitions, be transferred by assignment to a third party so as 
to vest in such assignee, solely as such, a right, in equity, to an 
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accounting for the value of services rendered by the said as- 
signee, though such services are of the same general character 
as those required by the terms of the contract assigned. 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Jteversed. 


Congdon & Parish, Estabrook & Davis, McCabe, Wood, 
Newman & Himer, and W. D. McHugh, for appellants. 


Bartlett, Baldrige & De Bord, Chrytraus & Deneen, George 
Swariz, and Kennedy, Gilbert & Anderson, contra. 


Ryan, C. 


On September 5, 1892, the Texas Land & Cattle Com- 
pany, 2 corporation, as party of the first part, entered 
into a written agreement with Victor Rylander and Au- 
gust Jernberg, as partners composing the firm of Jern- 
berg & Rylander, parties of the second part. By the 
terms of the contract the parties of second part under- 
took for the first party to sell a large amount of real 
property known as the K. O. Ranch, situate in the state 
of Texas, on certain fixed terms and for agreed rates of 
compensation. In this agreement there was the follow- 
ing provision: “It is also understood and agreed that this 
contract is not assignable or transferable by the parties 
of the second part, and any one accepting such assign- 
ment or transfer shall receive no rights or equities under 
the contract by reason of such transfer and assignment, 
and said party of the first part shall, at its option, be 
relieved of its obligations hereinder.” On February 20, 
1893, the above named August Jernberg and Victor Ry- 
lander, as a partnership firm and as party of the first part, 
entered into a written contract with Ernest Bihl, Olof 
Zetterlund, Jonas Adling, and Adolph Osterholin, repre- 
senting the Southern Land Company, a partnership firm, 
as parties of the second part, by the terms of which the 
second parties assumed all outstanding obligations to 
agents connected with the K. O. Ranch, and all expenses 
incurred or to be incurred in the handling of the K. O. 
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Ranch, and agreed to meet all requirements of the con- 
tract between the Texas Land & Oattle Company and 
Jernberg & Rylander, and, in consideration of the above 
assumption of said firm’s liabilities and of the receipt 
of one dollar, said firm gave to the parties of the sec- 
ond part the exclusive handling and charge of all the 
lands in said K. O. Ranch and all said firm’s right, 
title, and interest in and to the same. Under this ar- 
rangement the Southern Land Company transacted the 
business above undertaken by them until June 15, 1893, 
when the Texas Land & Cattle Company, as it claimed 
pursuant to its right reserved so to do, notified Jern- 
berg & Rylander and the individual members of the 
Southern Land Company that the contract originally 
entered into for the sale of the K. O. Ranch was can- 
celed. Until June 10, 1893, or thereabouts, it was not 
known to the Texas Land & Cattle Company that there 
had been an attempted assignment of the contract to 
which it was a party for the sale of the lands compos- 
ing the K. O. Ranch. On December 7, 1894, the individu- 
als composing the firm known as the Southern Land 
Company began their action in the district court of Doug- 
las county to obtain an accounting with the Texas Land 
& Cattle Company of the amounts due said plaintiffs by 
reason of their services rendered in the sale of lands com- 
posing part of the K. O. Ranch. Im this action there 
were joined as defendants with the Texas Land & Cattle 
Company certain judgment creditors of August Jernberg 
and Victor Rylander, in favor of whom there were in 
existence orders in garnishment requiring the Texas 
Land & Cattle Company to pay into court certain 
amounts due and to become due as commissions for 
the sale of lands of the K. O. Ranch under the terms of 
the contract entered into by the Texas Land & Cattle 
Company. One Carl E. Elving, by his petition of inter- 
vention, alleged similar facts and asked for like relief to 
that prayed by the members of the Southern Land Com- 
pany. No separate review of this branch of the case 
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need therefore be undertaken. The services for which 
compensation was sought to be obtained were partly 
rendered as agents of Jernberg & Rylander before the 
assignment by the firm of its interest in the contract with 
the Texas Land & Cattle Company, and partly after- 
ward. It is unnecessary to consider those rendered be- 
fore said assignment, further than to say that the claim- 
ants were employed as agents of Jernberg & Rylander 
and as such earned whatever compensation they were 
entitled to receive. By the contract for the sale of the 
lands constituting the K. O. Ranch, Jernberg & Rylander 
agreed to bear all the expenses necessary to make the 
required sales, and to that firm alone are these parties 
entitled to look, for the assignment did not purport to 
assign amounts already earned by Jernberg & Rylander, 
and there was no equitable principle by virtue of which 
these amounts might be reached. (Union P. R. Co. v. 
Douglas County Bank, 42 Neb. 479.) 

The district court found specially as follows: 

“15. That by the terms of said assignment it is sought 
to assign the contract; that in so far as such assignment 
attempts thus to assign the contract it is void. 

“16. That upon sufficient consideration said assign- 
ment transfers to the plaintiffs, as members of the South- 
ern Land Company, the moneys arising as commissions 
earned by Jernberg & Rylander under their contract 
with the Texas Land & Cattle Company, and that in so 
far as said assignment seeks to assign said moneys it 
should be upheld to the interest of the plaintiff therein.” 

On the theory that the prohibited assignment was a 
valid transfer of moneys already earned by Jernberg & 
Rylander the district court required the Texas Land & 
Cattle Company to account to the Southern Land Com- 
pany’s individual members for such amounts as had al- 
ready, or afterwards should, become due to Jernberg 
& Rylander as commissions on deferred payments upon 
sales of land already made by that firm, and required 
that the amounts of these commissions as they fell due 
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should be paid to the members of the said Southern Land 
Company. It will prevent misapprehension, though it 
may produce some confusion, to note at this point that 
not the whole of such amounts of commissions was re- 
quired to be paid to plaintiffs and the intervener, for 
thirty-two per cent of the interest of the Southern Land 
Company was found, on the trial, to be held by Ernest 
Bihl in secret trust for Jernberg & Rylander. By this 
decree of the district court the orders in garnishment 
entered in other independent cases in favor, respectively, 
of the Dime Savings Bank of Chicago and of Basil M. 
Webster were modified so as to permit of present pay- 
ments to said judgment creditors of but the above men- 
tioned thirty-two per cent of commissions as they should 
be paid in. The other sixty-eight per cent of commis- 
sions was appropriated to the payment of plaintiffs, the 
members of the Southern Land Company, and to Carl 
E. Elving, the intervener, before the judgment creditors 
were entitled to anything. This was, in effect, the crea- 
tion of an equitable subrogation of said plaintiffs and 
said intervener to the rights of Jernberg & Rylander 
by virtue of the assignment, by said firm of its interest 
in the contract, in which there was an inhibition of 
such an assignment, coupled with a provision that any 
one receiving such forbidden assignment thereby should 
obtain no rights or equities thereunder. We are of the 
opinion that the district court was right in its fifteenth 
finding, that the transfer of the contract was void, for 
it was an attempt to substitute for Jernberg & Rylander 

other parties in the performance of services which the 
parties had a right to stipulate, and in fact did stipulate, 
should be performed by said Jernberg & Rylander. 
While such an assignment might render Jernberg & 
Rylander liable to their assignees it would not affect the 
Texas Land & Cattle Company without its assent thereto. 
(Burck v. Taylor, 152 U. 8. 684; Delaware County Com- 
missioners v. Diebold Safe & Lock Co., 188 U. 8. 478; Ar- 
kansas Valley Smelting Co. v. Belden Mining Co., 127 U.S, 
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379; Grigg v. Landis, 19 N. J. Eq. 350; Sloan v. Williams, 
188 Ill. 48; Fartunato v. Patten, 25 N. Y. Supp. 333; City 
of Omaha v. Standard Oil Co., 55 Neb. 337.) 

It is, however, insisted by appellees that the services 
rendered by them were rendered with the knowledge of 
the Texas Land & Cattle Company, and notwithstanding 
its ignorance of the assignment that company equitably 
should be required to account as it was required by the 
district court. To this we quote as quite apposite the 
language of Coss, C. J., in Gould v. Kendall, 15 Neb. 549: 
“It may be claimed that the defendants having done busi- 
ness in the name of the plaintiffs, are estopped to deny 
the interest of the plaintiffs in that business. That 
would probably be so could the plaintiffs’ case ever reach 
the point at which the defendants are required to develop 
their defense, but the difficulty is in the inherent weak- 
ness of the plaintiffs’ case. They cannot reach the ene- 
mnies’ works except through the contract, which, by reason 
of its illegality, is ‘no thoroughfare’ for them.” 

The judgment of the district court is reversed and this 
action is dismissed. 


REVERSED AND DISMISSED. 


NoRFOLK BeEt-SucaR Company v. JOHN J. BURNETT. 
Finrzep June 9,1898. No. 8164. 

Verdict for Plaintiff in an Action by a Servant Who Was Injured 

Through the Master’s Negligence. The evidence in this case 


examined, and found sufficient to sustain the verdict returned 
and judgment rendered. 


Error from the district court of Madison county. 
Tried below before ROBINSON, J. Affirmed. 


Powers & Hays, for plaintiff in error. 


Beels & Schoregge, contra, 
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Ryan, C. 


There was a verdict and judgment in the district court 
of Madison county against the Norfolk Beet-Sugar Com-. 
pany because of injuries alleged to have been sustained 
by one of its employés, entirely attributable, as he al- 
leged in his petition, to the negligence of said company. 
The brief of plaintiff in error is entirely devoted to the 
argument that there was no evidence showing how the 
accident happened, and consequently there was no proof 
of negligence on the part of the company. The evidence 
is not as lucid as it might have been, but our understand- 
ing of it, briefly stated, is that the defendant in error 
was directed to remove some lime from under a mill; 
that when he began to make such removal the engine 
and machinery were not running, but while he was per- 
forming the work assigned him the engine was started, 
that a shaft which constituted a part of the machinery 
had been in bad condition for two days and was in pro- 
cess of repair when the engine was set in motion, and 
by reason of the fall of the shaft itself, or of some pulleys 
used in connection with the shaft, either in repairing it. 
or otherwise, the defendant in error was struck and in- - 
stantly rendered unconscious. No one saw what struck 
him, but immediately afterwards some of his co-employés 
came into the room where he was lying bleeding and 
unconscious and found the fallen shaft and pulleys in 
such proximity to defendant in error that probably the 
shaft or the pulleys had fallen upon him. As to the 
history or cauge of the accident the company offered no 
evidence whatever. There was nothing to indicate that 
the defendant in error was guilty of negligence in any 
respect or degree whatever, and from a careful examina- 
tion of all the evidence we have reached the conclusion 
that the verdict was thereby sustained. The judgment 
of the district court is therefore 

: AFFIRMED, 
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FAIRBANKS, MorsE & COMPANY ET AL., APPELLANTS, Y. 
J. L. WELSHANS & COMPANY ET AL., APPELLEES. 


FILED JUNE 9, 1898. No. 8119. 


1. Creditors’ Bill: PETITI0on. The petition set out in the opinion, and 
held to be an ordinary creditors’ bill and as such not to state a 
cause of action. 


: PARTIES: ASSETS OF INSOLVENT PARTNERSHIP: SuR- 
VIVING PARTNERS. A non-judgment creditor of an insolvent co- 
partnership dissolved by the death of one of the partners, the 
surviving member and the estate of the deceased partner being 
insolvent, cannot maintain an action, in the nature of a credit- 
ors’ bill, to set aside a fraudulent and void disposition made of 
the copartnership assets by the surviving partner, unless the 
facts averred in the petition show that the creditor has a lien on 
such assets, or that they are held in trust for partnership cred- 
itors, or that it is impossible to obtain judgment because the par- 
ties liable are out of the jurisdiction of the court, and it appears 
that there exists no property within the court’s jurisdiction 
which can be reached by attachment, garnishment, or other 
legal process. 


3. Debtor and Creditor: EQuITARLE ASSIGNMENT. An agreement of a 
debtor to pay his creditor’s claim out of the moneys of a partic- 
ular fund, but which gives the creditor no present right in or 
control over such fund or any part thereof, does not operate as 
an equitable assignment of any part of such fund to the creditor. 


4, Partnership: Lirn or Creprrors. The creditors of a copartnership, 
merely because they are such, are not given a lien by law upon 
its assets whether the firm be solvent or insolvent. 


5. : ASSETS: T'RUsTS. The assets of an insolvent copartnership, 
dissolved by the death of one of its members, are not held in 
trust by the surviving partner of the firm for the payment of 
copartnership debts. 

6. : Riauts oF SURVIVING PaRTNER. On the dissolution 


of a copartnership by the déath of one of its members the right 
to the possession and disposition of the copartnership assets vests 
in the surviving partner. 


APPEAL from the district court of Douglas county. 
Heard below before AMBROSE, J. Reversed. 


Virgil O. Strickler, Byron G. Burbank, Kennedy & Learned, 
B. N. Robertson, and Isaac W. Hascall, for appellants. 
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Congdon & Parish, O’Neill & Gilbert, James W. Carr, L. T. 
Abbott, Rich & Sears, and A. C. Wakeley, contra. 


RaGan, C. 


Fairbanks, Morse & Co.,an Illinois corporation, brought 
this suit in the district court of Douglas county against 
J. L. Welshans & Co., a Nebraska copartnership; J. L. 
Welshans, the surviving member of said copartnership; 
David C. Patterson, administrator of the estate of J. H. 
Dwelley, the deceased member of said copartnership; 
Anna Dwelley, widow of J. H. Dwelley, deceased; Daniel 
Keniston, Josiah Kent, and David C. Patterson, sureties 
on certain bonds executed by said copartnership; and 
the Crane Company, a creditor of said copartnership. 
The N. O. Nelson Manufacturing Company, also a cred- 
itor of said copartnership, intervened in the action and 
filed an answer in the nature of a cross-petition against 
the persons made defendants to Fairbanks, Morse & Co.’s 
action. Numerous other parties, being creditors of said 

‘ copartnership, were also brought into the action. Fair- 
banks, Morse & Co. will hereinafter be designated as 
Morse & Co.; the N. O. Nelson Manufacturing Company 
as the manufacturing company; Patterson, Keniston, 
and Kent will hereafter be denominated the sureties. 

When the case came on for trial in the district court 
the sureties and all the creditors of the copartnership 
of Welshans & Co., except the manufacturing company, 
objected to the introduction of any evidence on the part 
of Morse & Co. or the manufacturing company, on the 
grounds that neither the petition of the former nor the 
cross-petition of the latter stated facts sufficient to con- 
stitute a cause of action against the objectors. These 
objections were overruled. The court heard the case and 
rendered a decree therein, which is now before us on 
appeal. 

1. In view of the conclusion reached by us we have 
thought it best to set out all the material allegations of 
the petition of Morse & Co. They are as follows: 
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“(3.) That on the said 29th day of May, 1893, J. L. 
Welshans and J. H. Dwelley, doing business as J. L. 
Welshans & Co., as aforesaid, entered into a written con- 
tract with Major C. I. Humphrey, quartermaster of the 
United States army, to furnish all labor and material 
necessary to do and perform all of the plumbing, steam 
heating, and gas piping in all of the buildings then being 
erected by the United States at Fort Crook, Sarpy county, 
Nebraska. * * # 

“(4.) That to secure the faithful performance of all 
of the covenants, requirements, and conditions of said 
contract, plans, and specifications the said J. L. 
Welshans & Co., as principals, and defendants and 
Dayid C. Patterson and Daniel Keniston, as sureties, 
did, on the said 29th day of May, 1893, make, execute, 
and deliver their certain bond to the United States in the 
sum of $11,708. * * * 

“(5.) That on the 2d day of August, 1893, the said J. L. 
Welshans and J. H. Dwelley, doing business as J. L. 
Welshans & Co., entered into a contract for $6,355 with 
Major ©. F. Humphrey, quartermaster of the United 
States army, to furnish certain labor and material in and 
about the construction of certain other buildings at Fort 
Crook not included in the contract, marked ‘Exhibit A,’ 
and on said date the said J. L. Welshans and J. H. 
Dwelley, as J. H. Welshans & Co., made, executed, and 
delivered a bond to the United States to guaranty the 
faithful performance of said contract, which said bond 
was for the sum of $2,225, signed by defendants Daniel 
Keniston and Josiah Kent as sureties; that on Septem- 
ber 11, 1893, the said J. L. Welshans and J. H. Dwelley, 
as J. L. Welshans & Co., entered into a contract for 
$1,331 with the said C. F. Humphrey, quartermaster of 
the United States army, as aforesaid, to furnish certain 
labor and material in and about the construction of a 
storehouse at the quartermaster’s depot at Omaha, Ne- 
braska, and that to secure the faithful performance of 
said last named contract the said J. . Welshans * * * 
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made, executed, and delivered to the United States a 
certain bond for $446, which said bond was signed by 
defendants David C. Patterson and Josiah Kent as sure- 
ties. 

“(6.) That after the execution of said contract between 
the United States and Welshans and Dwelley, as J. L. 
Welshans & Co., as aforesaid, on the 29th day of May, 
1893, and hereto attached as Exhibit A, the said J. L. 
Welshaus & Co. entered into a contract with the plain- 
tiff whereby the plaintiff agreed to furnish to the said 
J. L. Welshans & Co., to and for the construction of the 
buildings at Fort Crook as aforesaid, mentioned in Ex- 
hibit A, four boilers and necessary trimmings, valves, 
water columns, gauges, cocks, grates, and all other ap- 
purtenances thereto, according to the specifications fur- 
nished, for the agreed price of $2,735; that the said 
specifications, which were made a part of the contract 
between J. L. Welshans & Co. and the government, pro- 
vided that the boilers should be paid for as soon as they 
were set in place and accepted, and that the said J. L. 
Welshans & Co. then and there agreed to and with the 
plaintiff that the said plaintiff should be paid for the 
said boilers and other materials so furnished, as afore- 
said, out of and have a lien upon the proceeds of said 
contract, and that as soon as said boilers had been set 
in place and accepted by the United States the plaintiff 
should receive the money accruing under said contract 
therefor; that the plaintiff furnished said boilers and 
other materials and delivered the same at Fort Crook, 
Nebraska, on or about the 1st of July, 1894, but that on 
or about the 10th day of September, 1894, the said boilers 
and other materials so furnished by plaintiff were re- 
jected by the United States, as plaintiff was notified, 
upon the ground that said boilers and appurtenances 
thereto did not come up to the requirements of said speci- 
fications. 

“(7.) That on the 15th day of September, 1894, the said 
J. L. Welshans & Co. became insolvent and notified 
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Major C. F. Humphrey, quartermaster as aforesaid, that 
they would be unable to complete their contracts with 
the United States; that on said 15th day of September 
the said J. L. Welshans & Co. attempted to assign, and 
did assign, in so far as they were able to do, to their said 
bondsmen, David ©. Patterson, Daniel Keniston, and 
Josiah Kent, defendants herein, all of their rights, titles, 
and interests ‘in and to all of their contracts with the 
United States, together with all moneys due or to become 
due upon said contracts, and gave to their said bonds- 
men full right and authority to carry on and complete 
said contracts in the place and stead of the said J. L. 
Welshans & Co. as fully and completely as the said J. IL. 
Welshans & Co. could or would have done; that by the 
terms of said attempted assignment the said David C. 
Patterson, Daniel Keniston, and Josiah Kent were au- 
thorized and empowered to collect and receive from the 
United States all moneys then due the said J. L. Wels- 
hans & Co., together with all sums that were to become 
due under their said contracts, and were empowered, 
authorized, and directed to proceed with the work under 
said contracts and to complete the same in the place 
and stead of said J. L. Welshans & Co.; that the said 
defendants David C. Patterson, Daniel Keniston, and 
Josiah Kent accepted, affirmed, and ratified said at- 
tempted assignment from said J. L. Welshans & Co. to 
themselves, together with all the conditions thereof, and 
immediately on the said 15th day of September, 1894, 
took charge of the work under said contracts for and in 
the place of the said J. L. Welshans & Co., and have ever 
since said time carried on the work under said contracts, 
and are now carrying on the work under said contracts, 
in the place and stead of the said J. L. Welshans & Co. 
“(8.) That at the time the said David C. Patterson, 
Daniel Keniston, and Josiah Kent succeeded to said con- 
tracts by the attempted assignment from J. L. Welshans 
& Co., as aforesaid, the boilers, together with the other 
materials furnished by the plaintiff as aforesaid, to. be 
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used in the construction of the steam heating plant in 
and about the contract, hereto attached as Exhibit A, 
were on the grounds at Fort Crook, but the same had 
been rejected by the United States and no part of the 
same had either been received or paid for, and were not 
at that time inwrought into the building for the reason, 
as plaintiff was informed, that they did not comply with 
the specifications; that afterward, and for the purpose 
of completing the contract, the said defendants David C. 
Patterson, Daniel Keniston, and Josiah Kent, bondsmen 
and assignees as aforesaid, required plaintiff to make 
certain changes in and about said boilers and other ma- 
terials, for the purpose of making the same conform to 
the specifications; that the boiler fronts furnished by 
plaintiff were adjudged not to be of the thickness re- 
quired by said specifications, and that the said David 
C. Patterson, Daniel Keniston, and Josiah Kent caused 
other and different boiler fronts to be provided, and those 
furnished by plaintiff were returned to plaintiff and the 
difference between the price of those furnished by plain- 
tiff and those required by the said bondsmen to be pro- 
vided amounting to nearly $200, which said sum was 
by the said David C. Patterson, Daniel Keniston, and 
Josiah Kent charged back to the plaintiff upon their 
contract with the said J. L. Welshans & Co.; that the 
said David C. Patterson, Daniel Keniston, and Josiah 
Kent rejected and returned to plaintiff certain water col- 
umns and other minor materials which the plaintiff had 
delivered at Fort Crook under and by virtue of its said 
contract with J. L. Welshans & Co., alleging that the 
same did not comply with the specification of said con- 
tract, and in each instance the said David C. Patterson, 
Daniel Keniston, and Josiah Kent charged back upon 
their books the price of each of said articles to plaintiff 
and deducted the same from the amount of plaintifi’s 
contract; that the total amount of said deduction so 
made by the said David C. Patterson, Daniel Keniston, 
and Josiah Kent, because of such defects as alleged, 
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including the difference between the cost of the boiler 
fronts, amounted to the sum of $220.78, which said sum 
has been by them upon their own books deducted from 
the amount of plaintiff’s original contract; that after 
the changes had been made in the boilers and appurte- 
nances thereto, as aforesaid, and the same had been made 
to comply with the requirements of the United States, 
the same were duly accepted by the United States, and 
the said David C. Patterson, Daniel Keniston, and Josiah 
Kent collected and received from the United States full 
payment therefor. ; 

“(9.) That at the time of the attempted assignment of 
said contracts by J. L. Welshans & Co. to David C. Pat- 
terson, Daniel Keniston, and Josiah Kent, as aforesaid, 
a large sum of money was due and owing from the gov- 
ernment to J. L. Welshans & Co. for work and material 
already furnished and performed under said contract, 
which money has since been collected and received by 
the said David C. Patterson, Daniel Keniston, and Jo- 
siah Kent, and by them used to pay and discharge their 
own personal obligations; that the United States refused 
to recognize the attempted assignment of said contracts 
by the said J. L. Welshans & Co. to the said David C. 
Patterson, Daniel Keniston, and Josiah Kent, bondsmen, 
as aforesaid, except in so far as the said assignees were 
permitted to complete the work under said contract in 
the place and stead of J. L. Welshans & Co.; that the 
United States refused to pay any moneys arising upon 
said contract directly to the said David C. Patterson, 
Daniel Keniston, and Josiah Kent, but after the at- 
tempted assignment of said contracts by J. L. Welshans 
& Co. to David C. Patterson, Daniel Keniston, and 
Josiah Kent the United States has requested that all — 
payments of moneys under said contract that have been 
so paid by the government should be paid in the presence 
of one or more of the bondsmen to J. L. Welshans, who 
immediately handed the same over to the bondsmen, so 
that since the 15th day of September, 1894, although the 
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United States has technically paid all moneys arising 
under said contracts to J. L. Welshans & Co., yet in 
fact and in reality the same has been paid to David C. 
Patterson, Daniel Keniston, and Josiah Kent, and the 
said David C. Patterson, Daniel Keniston, and Josiah 
Kent have received all moneys paid by the government 
upon said contracts since the 15th day of September, 
1894, which said payments amount in the aggregate to 
many thousand dollars (as plaintiff is informed and be- 
lieves to be more than $10,000), all of which has been used 
by the said David ©. Patterson, Daniel Keniston, and 
Josiah Kent in and about their own personal affairs and 
to pay their own personal obligations; that of the money 
so collected and received as aforesaid by the said David 
C. Patterson, Daniel Keniston, and Josiah Kent more 
than $3,000 was so paid to and received by them from 
the United States for and on account of steam heating 
connected with the contract of May 29, 18938, a copy of 
which is hereto attached, marked ‘Exhibit A.’ 

“(10.) That there is now due and owing from the 
United States under said contracts a large suin of money, 
amounting in the ageregate to, as plaintiff is informed 
and believes, about the sun of $17,000, representing the 
balance due upon said contracts; that all of said sum is 
due upon the contract of May 29, 1893, a copy of which 
is hereto attached, marked ‘Exhibit A,’ and that of said 
stm about $13,000 is due for and about the completion 
of the steam heating plant in which plaintiff’s boilers 
and other materials were used; that notwithstanding 
the fact that the United States has refused to recognize 
said attempted assignment to J. L. Welshans & Co. to 

. the said bondsmen, the said J. L. Welshans has, ever 
since the 15th day of September, 1894, paid over imme- - 
diately upon the receipt thereof to the said bondsmen 
all moneys so received by him as aforesaid from the gov- 
ernment, and that when he receives the balance, amount- 
ing in the aggregate as aforesaid to about $17,000, from 
the United States he will, unless he is restrained, pay 

28 
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the same over to the said David C. Patterson, Daniel 
Keniston, and Josiah Kent, and will not pay plaintiff for 
said materials, as under said contract he should have 
done, out of the moneys already received, as well as out of 
those he is about to receive, and that if the said moneys 
are so paid into the hands of the said David C. Patterson, 
Daniel Keniston, and Josiah Kent, they will use the same 
in and about their own personal obligations and will not 
pay plaintiff the amount due the plaintiff for the ma- 
terials so furnished as aforesaid. 

“(11.) That since the 15th day of September, 1894, the 
said David C. Patterson, Daniel Keniston, and Josiah 
Kent have wastefully and extravagantly expended a 
much greater sum of money in and about the completion 
of said contracts so attempted to be assigned to them by 
the said J. L. Welshans & Co. than was necessary to be 
expended, and have wrongfully diverted the money aris- 
ing under said contracts and so received by them as 
aforesaid, to the injury and damage of the plaintiff. 

“(12.) That because of the fact that the government is 
a party to the contract, and is the party in whose hands 
the money is now held, the plaintiff is without any legal 
remedy either to prevent the wrongful diversion of said 
funds or to compel the application of the same to the pay- 
ment of the plaintiff’s claim, as plaintiff is entitled to 
have done. 

“(13.) That on the 4th day of April, 1894, the said J. 
H. Dwelley died and the defendant David C. Patterson 
was on the 2d day of June, 1894, duly appointed admin- 
istrator of the estate of the said J. H. Dwelley, deceased, 
and that the said David C. Patterson is now performing 
the duties of such administrator, and that the said J. H. 
Dwelley was at the time of his death insolvent. 

“(14.) That because of the contract made between J. 
L. Welshans & Co. and the plaintiff, that the plaintiff 
should be paid for the boilers and other materials so 
furnished, as aforesaid, by the plaintiff in and about the 
construction of the buildings mentioned in contract 
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marked Exhibit A, hereto attached, and the provisions 
in the specifications of said contract providing that said 
boilers should be paid for as soon as the same were set 
in place and accepted by the United States, and because 
of the insolvency of J. L. Welshans & Co. as aforesaid, 
and the assignment to the said David C. Patterson, Daniel 
Keniston, and Josiah Kent of said contracts, together 
with all of the rights, titles, and interest of the said J. L. 
Welshans & Co. therein, including aJl sums of money 
then due and owing thereunder, and the subsequent deal- 
ings of the said parties, the said J. L. Welshans & Co., 
David C. Patterson, Daniel Keniston, and Josiah Kent 
became and are trustees of all funds which have come 
into their hands from the United States. Under said 
contracts all such funds have so come into the hands of 
each and all of them, or will come into the hands of each 
and all of them, in trust for this plaintiff, to the extent 
of plaintiff’s claim for materials so furnished as afore- 
said and by the said parties used and inwrought into the 
said buildings, amounting, as aforesaid, to the sum of 
$2,514.12, which sum is now due and owing to the plain- 
tiff, together with interest thereon at seven per cent per 
annum from the time that the said materials were ac- 
cepted by the government. 

“15.) * * * That long after the decease of the said 
J. H. Dwelley, partner of the said J. L. Welshans and a 
member of the partnership of J..L. Welshans & Co., the 
said J. L. Welshans pretended to give an order upon 
Major Humphrey, quartermaster aforesaid, in favor of 
Crane Company, a corporation having a place of busi- 
ness in Omaha, Nebraska; said order being for the sum 
of $7,400 of the money due or to become due from the 
said government under said contract of May 29, 1893; 
* * * that after the decease of the said J. H. Dwelley 
the said J. L. Welshans attempted to, and did, make to 
one Mrs. Anna Dwelley an order upon the said Major 
Humphrey, quartermaster, for the sum of $1,500, which 
gaid order was made by the said J. L. Welshans, attempt- 
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-ing and pretending to act as J. L. Welshans & Co.; that 
the said J. L. Welshans acted and pretended to act in 
making said order in favor of the said Crane Company 
for and on behalf of the partnership of J. L. Welshans 
& Co.; * * #* that said partnership of said J. L. 
Welshans & Co. was absolutely and finally dissolved by 
the death of the said J. H. Dwelley long prior to the 
making of either of the above mentioned pretended or- 
ders upon said quartermaster, and that the said J. L. 
Welshans, at the time said orders were made, if made, 
had no authority in law or in equity to make and deliver, 
or to cause to be made and delivered, either of the above 
mentioned orders; neither had the said bondsmen of the 
said J. L. Welshans & Co. any authority in law or in 
equity to make any order in favor of either the said 
Crane Company or the said Mrs. Anna Dwelley, and that 
any attempt to do so was a fraud upon the creditors of 
J. L. Welshans & Co. and in direct violation of the rights 
of the plaintiff herein, and were made for the purpose of 
fraudulently disposing of the assets of the said J. L. 
Welshans & Co. and placing them beyond the reach of 
the creditors of the said J. L. Welshans & Co., and were 
made for the purpose of diverting said money from the 
payment of the debts of the said J. L. Welshans & Co., 
and for the purpose of paying the individual liability of 
the said D. C. Patterson, Daniel Keniston, and Josiah 
Kent, and was fraudulent, illegal, and null and void, 
and of no forceand effect; * * * that neither of said 
orders was, at the time of the institution of this suit, or 
at the time of the order heretofore made herein directing 
said moneys in the hands of the said quartermaster to 
be paid to the clerk of this court, accepted, and the said 
quartermaster in paying said $7,400 to Crane Company 
and $1,500, with interest thereon, amounting, as plain- 
tiff is informed, to $1,650, to the said Mrs. Anna Dwelley 
acted fraudulently and illegally and for the fraudulent 
purpose of aiding and abetting the said bondsmen and J. 
L. Welshans and the said Crane Company and Mrs. J. H. 
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Dwelley in diverting the assets of the partnership of J. L. 
Welshans & Co. from the creditors of said copartnershp 
and applying the same upon the individual liabilities and 
indebtedness of the said D. C. Patterson, Daniel Keniston, 
and Josiah Kent; * * * that on or about the 15th 
day of September, 1894, the said J. L. Welshaus, pretend- 
ing to act for and on behalf of the said J. L. Welshans 
& Co., although the said J. H. Dwelley had long since de- 
ceased—the said firm of J. L. Welshans & Co. having 
thereby dissolved—attempted and endeavored to divert 
the assets of the firm of J. L. Welshans & Co. from the 
legitimate purpose of being applied to the payment of the 
debts of said partnership; and the said J. lL. Welshanss 
was in such purpose assisted, aided, and abetted by the 
said defendants D. C. Patterson, Daniel Keniston, and 
Josiah Kent, bondsmen of the said J. L. Welshans & Co.; 
that at said time the said D. C. Patterson was the admin- 
istrator of the estate of the deceased partner, J. H. 
Dwelley, and had qualified and was acting in such c¢a- 
pacity as administrator of said estate; that acting in said 
capacity he had no authority whatsoever to recetve, by 
any act of the said J. L. Welshans, or by his own act, 
any benefit or property of or from the estate of the said 
J. H. Dwelley of which he, the said Patterson, was ad- 
ministrator; that the said Patterson had no right, either 
in law or in equity, to have or receive anything of benefit 
of or from the said estate except through the due course 
of the administration of the estate of the said J. H. 
Dwelley in and through the county court of Dougias 
county, Nebraska; that neither the said J. L. Welshans 
nor the said D. C. Patterson ever had or took any pro- 
ceedings whatsoever in said estate to have ascertained 
or determined the interest of the said J. H. Dwelley in 
or to the partnership of J. L. Welshans & Co.; and, in 
direct violation of the laws of this state governing the 
administration of the estates of deceased persons in part- 
nerships, attempted to sell and dispose of said assets 
without authority from the county court of Douglas 
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county, Nebraska, or otherwise; that the said estate of 
the said J. H. Dwelley has been manipulated by the said 
D. C. Patterson for the sole and only purpose of prefer- 
* ving to himself the entire payment of all liability of the 
said Dwelley as a member of the partnership of J. L. 
Welshans & Co., in violation of the law and for the pur- 
pose of cheating and defrauding other creditors of the 
said Dwelley; * * * that the said J. L. Welshans 
not only made an assignment pretending to act for and 
on behalt of the said dissolved partnership of the said J. 
L. Welshans & Co., but attempted to make and deliver 
to the First National Bank of Omaha, Nebraska, Nelson 
Manufacturing Company, Omaha Shot & Lead Works, 
T. Lyle Dickey Company, and others, assignments of all 
of the property which had since been the property of 
the dissolved partnership of the said J. L. Welshans 
& Co., and that each and all of the said assignments 
were absolutely null and void and without force and 
effect; that the sale of said assets and the making 
of said pretended assignments had never been author- 
ized by the county court of Douglas county, Nebraska, 
or by any other court whatsoever, and that such pre- 
tended assignments were made by the said J. L. Wels- 
hans without authority and for the fraudulent and col- 
lusive purpose of cheating and defrauding the plaintiff 
herein and the creditors of the said firm of J. L. Welshans 
& Co., and for the purpose of giving to the said bonds- 
men herein and the said Iirst National Bank, Omaha 
Shot & Lead Works, T. Lyle Dickey, Nelson Manufactur- 
ing Company, and others, an unlawful, illegal, and in- 
equitable preference over this plaintiff; * * * that 
the said J. L. Welshans, pretending to act for and on 
behalf of the said J. L. Welshans & Co., then long since 
dissolved by the death of the said J. H. Dwelley, at- 
tempted and pretended to give chattel mortgages upon 
the property which had once been the assets of the said 
firm of J. 1, Welshans & Co., to each and all of the bonds- 
men and parties hereinbefore mentioned, and falsely, 


or 
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fraudulently, and collusively attempted thereby to create 
a preference in favor of the parties above mentioned, 
over and above the plaintiff herein, which said attempted 
preference was unlawful, illegal, and inequitable; * * * 
that the execution and delivery of the said assigninents, 
and each of them, and of said chattel mortgages, and 
each of them, was in violation of the laws of this state, 
and therefore null and void and not binding upon this 
plaintiff; * * * that the said Daniel Keniston and 
Josiah Kent, as well as the said D. C. Patterson, as 
sureties upon the said bond of the said J. L. Welshans 
& Co. to the government, had no authority or right to 
have and receive from the said J. lL. Welshans any of 
the assets or property of the said dissolved firm of J. L. 
Welshans & Co., and they could not, by any such act of 
the said J. L. Welshans, pretending to act for said dis- 
solved partnership, nor by any act of the said Db. C. 
Patterson, who was then in fact the administrator of the 
estate of the said J. H. Dwelley, deceased, have or re- 
ceive any preference in any manner whatsoever over and 
above the other creditors of the said J. L. Welshans & 
Co. or of the said J. H. Dwelley, deceased member of 
the said partnership; * * * that neither the said 
Patterson, Keniston, and Kent could have or receive any 
preference over the other creditors of the said dissolved 
firm of J. L. Welshans & Co. and over the creditors of 
the estate of the said J. H. Dwelley, deceased, by reason 
of any assignment given to the said D. C. Patterson, 
Josiah Kent, and Daniel Keniston to secure their lia- 
bilities as guarantors to Crane Company, for materials 
furnished by Crane Company to the said J. L. Welshans 
& Co., J. L. Welshans, or to said bondsmen; and that 
the said Crane Company and the said Mrs. Dwelley 
could not thereby obtain any preference over the said 
creditors of the said dissolved partnership of said J. IL. 
Welshans & Co., or the creditors of the estate of the said 
(leceased Dwelley, to have and receive of and from the 
said quartermaster, as hereinbefore stated, the sum of 
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$7,400, and the $1,500 with interest, received respectively 
by the said Crane Company and the said Mrs. Dwelley; 
that the said estate of the said Dwelley is wholly and 
absolutely insolvent, and the said J. L. Welshans is per- 
sonally, wholly, and absoluiely insolvent, and the said 
dissoived partnership of J. L. Welshans & Co. is likewise 
wholly and absolutely insolvent, and the said Dwelley 
estate and the said Welshans and the said dissolved 
partnership of the said J. L. Welshans & Co. each were 
wholly and absolutely insolvent at the time said assign- 
ments and mortgages hereinbefore mentioned were made 
and at the time when said pretended orders in favor of 
the said Mrs. Dwelley and Crane Company were at- 
tempted to be made by the said J. L. Welshans & Co.; 
* * * that the said J. L. Welshans, pretending to 
act for and on behalf of the dissolved partnership of J. L. 
Welshans & Co., and the said bondsmen, Patterson, 
Keniston, and Kent, have received and appropriated to 
their own use and benefit large parts of and portions 
of the assets of the said dissolved firm of J. L. Welshans 
& Co., and they have thereby unlawfully, illegally, and 
fraudulently and collusively obtained to themselves a 
preference over and above the other creditors, and par- 
ticularly plaintiff, of the said dissolved firm of J. L. 
Welshans & Co., J. L. Welshans, and the estate of J. H. 
Dwelley, deceased; * * * that the said J. L. Wels- 
hans, D. C. Patterson, Daniel Keniston, and Josiah Kent 
have received from the United States government about 
$10,000 since the decease of said Dwelley out of the 
contracts with the said government which were part- 
nership property of the firm of J. L. Welshans & Co., 
and the said Welshans, Patterson, Keniston, and Kent 
have likewise received out of the chattel property of 
the said dissolved firm of J. L. Welshans & Co. large 
sums of money, the exact amount of which is unknown 
to plaintiff herein, and appropriated said $10,000, or 
more, and said moneys and personal property, falsely, 
fraudulently, and collusively, to their own individual 


Vou. 55] JANUARY TERM, 1898. 317 


Fairbanks v. Welshans. 


use and benefit, and for the unlawful and illegal purpose 
of hindering and delaying plaintiff herein and the cred- 
itors of the said firm of J. L. Welshans & Co., dissolved, 
J. L. Welshans, and the estate of the said J. H. Dwelley, 
deceased, and obtained an illegal, fraudulent, and unlaw- 
ful preference unto-themselves. * * * 

“Wherefore the plaintiff prays that it may have a judg- 
ment against the defendants, and each of them, for the 
sum of $2,514.12, with interest thereon at seven per cent 
per annum from the time that said boilers and appur- 
tenlances were accepted by the government; * * * 
that the said Crane Company be forthwith required to 
pay to the clerk of this court the sum of $7,400, and the 
said Anna Dwelley be required to pay to the clerk of 
this court the sum of $1,500, with interest thereon, being 
the exact. sum received by her from the said quarter- 
master hereinbefore mentioned, amounting to $1,650; 
that the said Patterson, Keniston, and Kent account to 
this court for each and all of the moneys and property 
that have been received by them which had formerly 
belonged to the dissolved firm of J. L. Welshans & Co., 
and that it be further ordered, adjudged, and decreed 
that the plaintiff herein, by its contract with the said 
J. L. Welshans & Co., hereinbefore set forth, and by vir- 
tue of said contract, have an assignment of so much of 
said funds becoming due under said contract of May 29, 
1893, as may be sufficient to pay plaintiff's claim in full, 
and for such other and further relief as may be just and 
equitable; and also that the defendants J. L. Welshans 
and J. L. Welshans & Co. be restrained from paying any 
part or portion of the money in the hands of said quarter- 
master, to-wit, Major Humphrey, to the said D. C. Pat- 
terson, Daniel Keniston, Josiah Kent, or either of them, 
or to any other person or persons whomsoever, and that 
said J. L. Welshans and J. L. Welshans & Co. be re- 
strained and enjoined from giving any orders or assign- 
ments of any of said moneys in the hands of said quarter- 
master due or to become due under said contract dated 
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May 29, 1893, and that the defendants Patterson, Ken- 
iston, and Kent be restrained and enjoined from re- 
ceiving or taking any money from the said quarter- 
master, and that the said Patterson, Keniston, and Kent 
be restrained and enjoined from in any way permitting 
or causing said moneys to be paid out by the said quarter- 
master to any person or persons whomsoever, except to 
said J. L. Welshans, to be paid to the clerk of this court 
under 2 prior order of the court; and that the said Pat- 
terson, Keniston, and Kent be restrained and enjoined 
from giving any orders upon said fund, or in any other 
manner appropriating or attempting to appropriate said 
funds for any purpose; and that the said J. L. Welshans, 
J. L. Welshans & Co., D. C. Patterson, Daniel Keniston, 
and Josiah Kent be each restrained and enjoined from 
in any manner disposing of or appropriating the assets, 
or any of the assets, of the said dissolved firm of J. TL. 
Welshans & Co. to their individual use and benefit or 
to the use and benefit of any other person whomsoever 
except plaintiff herein.” 

2. An analysis of this petition shows that its averments 
disclose that Welshans & Co. are indebted to Morse & 
Co. on open account for the boilers furnished by them 
to the copartnership and used in the construction of the 
improvements under their contracts with the United 
States. In this respect the petition states a legal cause 
of action against the copartnership and the surviving 
member thereof. 

3. As to the other defendants to the suit, except the 
manufacturing company, the petition, in effect, charges 
that the sureties and other defendants, with the conniv- 
ance of the surviving member thereof, have converted, 
and will, if not restrained by injunction, convert, to their 
own use all the assets of the copartnership, leaving the 
claim of Morse & Co. unpaid. It is not shown by any: 
averment of fact in this petition that what has been 
done or threatened to be done amounts to a fraud in 
fact, Except the sureties, it is not shown that these 
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defendants are not creditors of the copartnership; and 
the averments of the petition, when fairly construed, 
disclose that the object and purpose for which this co- 
partnership property was pledged, assigned, and trans- 
ferred to the sureties were to enable them to carry out 
and complete the contracts of the copartnership, the 
performance of which they had guarantied. If the peti- 
tion states the facts, and all the facts of the transaction 
as they actually exist, then the facts stated, if proved, 
would not convict the parties made defendants with hav- 
ing transferred or received the copartnership assets with 
a fraudulent purpose. 

4, The petition is framed upon the theory that all the 
assignments, pledges, and conveyances made of the co- 
partnership assets by the surviving partner of the co- 
partnership were absolutely void; and the object of the 
petition is to obtain a decree setting aside as fraudulent 
and void the assignments, pledges, and conveyances 
made of the copartnership property by the surviving 
partner thereof and to marshal the copartnership as- 
sets. Assuming, for the purposes of this case, that the 
disposition made of the assets of the copartnership by 
the surviving partner thereof was void for want of au- 
thority on his part, and that the several assignments, 
pledges, and conveyances made of the copartnership as- 
sets were made and accepted with the fraudulent pur- 
pose of hindering, delaying, and defrauding the creditors 
of said copartnership, we do not see that Morse & Co. are 
in any position to complain. They are common creditors 
of this copartnership. It has not been judicially deter- 
mined that this copartnership is indebted to them and, 
for aught the court can know, it may finally turn out 
that the copartnership is not indebted to Morse & Co.; 
and if Morse & Co. are not creditors of this copartner- 
ship, then it is no concern of theirs what disposition has 
been made of its assets. The facts averred iu this peti- 
tion make it an ordinary creditors’ bill, as that term 
is generally understood, as against all the parties made 
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defendants to this action except Welshans & Co., and 
the question is, does this petition of Morse & Co. state 
a cause of action against the parties made defendants to 
the action, except Welshans & Co., since it shows upon 
its face that the claim of Morse & Co. has never been 
reduced to judgment? 

“No question rising in suits brought by creditors is bet- 
ter settled than that, before a creditor will be permitted 
to go into equity to set aside a fraudulent conveyance, 
he must first have recovered judgment at law.” (See the 
rule stated and the authorities collated in 5 Ency. Pl. 
& Pr., p. 468.) 

“Creditors at large of a partnership have no lien upon 
the assets of the firm, and stand in no better position 
because their debtor is a partnership, and must, in gen- 
eral, recover a judgment before they can resort to equity, 
either to marshal the partnership assets and compel their 
application to the payment of partuership debts, or to 
reach property of the partnership which has been fraudu- 
lently conveyed.” (See the rule stated and the authori- 
ties collated in 5 Ency. Pl. & Pr., p. 482.) 

In Case v. Beauregard, 99 U. 8. 119, the copartnership 
and the members thereof were insolvent. One member 
of the firm in payment of his individual debt transferred 
his interest in the copartnership property to A. A took 
possession of the property and sold it to B, the other 
member of the copartnership uniting in the conveyance. 
C, a creditor without judgment, of the copartnership, 
then brought a suit in equity to subject the property 
transferred to B to the payment of his debt, and the 
court held that as the property was not held in trust by 
B, and that as the creditor had no specific lien upon it 
and no judgment, the action could not be maintained. 
(See also Case v. Beauregard, 101 U. 8. 688; Board of 
Public Works rv. Columbia College, 84 0. 8. 521; Taylor v. 
Bowker, 111 U.S. 110; Goembel v. Arnett, 100 Tl. 34; Gore 
v. Kramer, 117 Tl. 176, 7 N. BE. Rep. 504.) 

In Crippen v, Hudson, 18 N, Y, 161, it was ruled that 
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the provisions of the Code of Civil Procedure, which per- 
mit a plaintiff to unite in his petition both legal and 
equitable causes of action, do not modify the rule which 
requires a creditors’ bill to affirmatively disclose that 
the plaintiff therein, a creditor of an insolvent copartner- 
ship, has exhausted his legal remedies for the collection 
of his debt, the petition not disclosing that the creditor 
had a legal or an equitable lien upon the copartnership 
property. 

In 3 Pomeroy, Equity Jurisprudence [2d ed.], sec. 1415, 
the rule under consideration is discussed and the au- 
thorities supporting the rule-and the exceptions thereto 
collated. The author says: “It is a necessary result 
from the whole theory of the creditors’ suits that juris- 
diction in equity will not be entertained where there is a 
remedy at law. ‘The general rule is, therefore, that a 
judgment must be obtained, and certain steps taken 
towards enforcing or perfecting such judgment, before 
a party is entitled to institute a suit of this character.” 

In Weil v. Lankins, 3 Neb. 384, Weil brought an action 
against Lankins to recover a sum of money and at the 
same time caused an attachment to be issued and levied 
upon certain real estate as the property of Lankins, the 
title being of record in the name of his wife. Subse- 
quently, Weil brought an action against Lankins and 
his wife, reciting the fact that Lankins was indebted to 
him—Weil; that a suit was pending for the recovery of 
the debt; the attachment of the real estate as the prop- 
erty of Lankins, and alleging that Lankins had conveyed 
this real estate to his wife for the purpose of defrauding 
his creditors and praying that such conveyance might 
be set aside; and this court held that the petition did not 
state a cause of action, because it showed upon its face 
that Weil had not reduced his claim against Lankins 
to judgment, and summed up its conclusion as follows: 
“We think it is clear that a creditors’ bill to set aside a 
fraudulent conveyance can only be maintained by a judg- 
ment creditor.” 
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In Weinland v. Cochran, 9 Neb. 480, Weinland alleged 
in his petition that in the superior court of Chicago, Cook 
county, IWinois, he had recovered a judgment against 
Cochran and one Wiswall; that after the action was com- 
menced, but before the judgment was rendered, Wiswall, 
without consideration, and for the purpose of defrauding 
his creditors, conveyed certain real estate in Nemaha 
county, Nebraska, to one Tord. The prayer of Wein- 
land’s petition was for a judgment on the judgment re- 
covered in Illinois, and for a decree setting aside the 
conveyance of the land made by Wiswall and subjecting 
it to the payment of whatever judgment he might re- 
cover; and the court held, in effect, that there were two 
causes of action joined in the petition,—one of them a 
legal cause of action against the parties liable upon the 
Illinois judgment, the other an equitable cause of action 
in the nature of a creditors’ bill against those parties 
and their alleged frandulent grantees; and that the pe- 
tition, in so far as it attacked the conveyance made of the 
land as fraudulent, did not state a cause of action. Lakn, - 
J., speaking for the court, said: “Under our practice, 
subject to certain statutory restrictions, legal and 
equitable causes of action may be included in: the same 
suit; but they must be existing, and not merely pros- 
pective causes of action. And, furthermore, we see no 
propriety in a practice which would put a grantee to the 
trouble and expense of a protracted litigation in defense 
of his title until after the indebtedness of his grantor 
has been judicially established.” 

In Crowell v. Horacek, 12 Neb. 622, Crowell filed a peti- 
tion against Waclaw Horacek and others, in which he 
prayed (1) for a judgment against Horacek for $365; (2) 
for an injunction to restrain Mary Horacek from receiv- 
ing a county warrant of Stanton county drawn in her 
favor for the sum of $88; and (3) to restrain the county 
clerk of said county from delivering said warrant to said 
Mary Horacek, and that upon final hearing of the case 
the said warrant might be declared to be the property 
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of Waclaw Horacek and applied to the payment of Crow- 
ell’s claim. The court held that the petition stated a 
legal cause of action against Waclaw Horacek, but that 
it failed to state a cause of action against the other 
parties made defendants thereto. MAXWELL, J., ex- 
amined the question at some length, collated and re- 
viewed the authorities, and summed up the conclusion 
of the court as follows: “A mere general creditor, who 
has not reduced his claim to judgment, cannot maintain 
an action to enjoin a debtor from transferring his prop- 
erty;” and stated the principle upon which the decision 
rests in the following language: ‘The reason of the rule 
seems to be, that until the creditor has established his 
title he has no right to interfere, and it would lead to 
un unnecessary, and perhaps a fruitless and oppressive, 
interruption of the exercise of the debtor’s rights. Un- 
less he has a certain claim upon the property of the 
debtor, he has no concern with his frauds.” 

In Johnson v. Parrotte, 46 Neb. 51, Johnson sued Par- 
rotte at law for damages in the district court of Buffalo 
county. The jury returned a verdict in favor of Johnson, 
and Parrotte filed a motion for a new trial, which the 
district court sustained, but entered no judgment dis- 
missing Johnson’s suit. Johnson then prosecuted a pe- 
tition in error to the supreme court to reverse the order 
of the district court granting Parrotte a new trial. The 
supreme court reversed the order of the district court 
and, in pursuance of a stipulation of the parties, rendered 
a money judgment in favor of Johnson against Parrotte. 
This judgment Johnson subsequently made the basis of 
a creditors’ bill brought in the district conrt of Buffalo 
county to set aside certain conveyances of real estate 
made by Parrotte subsequent to the rendition of the 
‘verdict, but before the judgment was pronounced by the 
supreme court, and it was held that the creditors’ bill 
did not state a cause of action, because it showed upon 
its face that Johnson had no judgment against Parrotte, 
the judgment pronounced by the supreme court being 
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void for want of jurisdiction; and in that case it was said 
by the court that the foundation of every creditors’ bill 
is an unimpeachable judgment, and the plaintiff who 
exhibits such bill, as a condition precedent to his right 
to relief, is required to plead and prove his ownership 
of a valid and unsatisfied judgment. 

5. In the states of Maryland, Virginia, West Virginia, 
Masachusetts, and Alabama, and perhaps others, statutes 
exist authorizing a creditor to maintain a creditors’ bill 
without first having reduced his claim to judgment; but 
the authorities are practically unanimous in support of 
the general rule already stated. It is true that to this 
‘general rule there are some exceptions. The doctrine 
of the supreme court of the United States seems to be 
that a creditor without judgment may maintain a cred- 
itors’ bill if he has a lien, legal or equitable, upon the 
property of his debtor or if the property is held in trust 
for him. (Case v. Beauregard, 101 U.S. 688.) 

6. In the case at bar Morse & Co. do not claim that 
they have any legal lien upon the assets of this copart- 
nership of Welshans & Co., but they do claim that they 
have an equitable lien upon these assets because of the 
provisions of the contract under which they sold the 
boilers. They base this claim of an equitable lien upon 
these assets upon the provisions of the contract in and 
by which Welshans & Co. agreed that Morse & Co. should 
be paid for the boilers as soon as they were set in place 
and accepted by the United States, and paid for out of 
the moneys coming to Welshans & Co. from the United © 
States on the contract for the improvement in which 
said boilers were used. The petition does allege that the 
agreement between Morse & Oo. and Welshans & Oo. 
not only provided that Welshans & Co. should be paid 
for their boilers out of the money coming on the con- 
tract with the United States, but that they should have 
a lien upon the proceeds of that contract. But it is 
obvious that this is the pleader’s legal conclusion of the 
effect of and not the actual contract between the par- 


Vou. 55] JANUARY TERM, 1898. 


w 
n 
roe 


Fairbanks v. Welshans. 


ties. But an agreement of a debtor to pay his creditor's 
claim out of the moneys received from a particular fund, 
but which gives the creditor no present right in or 
control over the fund, save through the debtor, and 
looks to the future acts of the debtor to render the fund 
available, does not operate as an equitable assignment 
of the fund to. the creditor. (Christmas v. Griswold, 8 
O. St. 558; Ford v. Garner, 15 Ind. 298; Pearce v. Rob- 
erts, 27 Mo. 179; German Nat. Bank of Hastings v. First 
Nat. Bank of Hastings, 55 Neb. 86.) 

In Christmas v. Russell, 81 U. S. 69, the rule is stated 
in this language: “A mere promise, though of the clear- 
est and most solemn kind, to pay a debt out of a par- 
ticular fund, is not an assignment of the fund even in 
equity. To make an equitable assignment there should 
be such an actual or constructive appropriation of the 
subject-matter as to confer a complete and present right 
on the party meant to be provided for, even where the 
circumstances do not admit of its immediate exercise. 
If the holder of the fund retain control over it, as, cx. gr., 
power on his own account to collect it or to revoke the 
disposition promised, this is fatal to the thing as an 
equitable assignment.” The averments of Morse & Co.’s 
petition fall far short of bringing them within the doc- 
trine of an equitable assignment. No part of the 
moneys due from the United States was set aside for 
the payment of Morse & Co.’s claim. Notwithstanding 
the promise made by Welshans & Co.. to pay Morse & 
Co.’s claim out of the moneys which might be paid 
them by the United States as soon as the boilers were 
accepted and put in place, Welshans & Co. at no time 
parted with their control and right of disposition of 
the money coming from the United States; nor did they, 
by an order or otherwise, invest Morse & Co. with the 
authority to receive or collect these moneys or any part 
of them. 

7. A second theory upon which this petition is framed 
is that the assets of this partnership were held in trust 

29 
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for all the creditors by the surviving partner and that 
therefore his transferees hold them in trust. But the 
creditors of a copartnership, merely because they are 
creditors, are not given a lien by law upon its assets 
whether the firm be solvent or insolvent; and the assets 
of an insolvent copartnership are not held in trust by the 
surviving partner of the firm for the payment of copart- 
nership debts. (Richards v. Leveille, 44 Neb. 38; Aina 
Ins. Co. v. Bank of Wilcox, 48 Neb. 544.) On the dissolu- 
tion of this copartnership by the death of Dwelley, the 
right to the possession and disposition of the copartner- 
ship assets vested in the surviving partner. (Lindner v. 
Adams County Bank, 49 Neb. 735.) And he no more held 
those partnership assets in trust for the benefit of the 
creditors of the partnership than did the partnership 
itself. It is to be remembered that this is not an action 
to wind up the copartnership affairs of Welshans & Co. 
and to marshal and distribute their assets. If, there 
fore, the petition of Morse & Co. shows that the copart- 
nership of Welshans & Co. and the members thereof are 
insolvent; that the entire assets of said copartnership 
have been, with the consent and connivance of the sur- 
viving member, transferred and accepted for the purpose 
of defrauding the copartnership creditors, still the peti- 
tion states no cause of action against the parties to such 
transfer, because it shows upon its face that Morse & Co. 
have not reduced their claim against the copartnership 
to judgment, the petition disclosing that they have 
neither a legal nor an equitable lien upon the copartner- 
ship assets and that they are not trust funds for the 
payment of partnership debts. If the petition showed 
that this copartnership, or the surviving member of it, 
was not within the jurisdiction of the court and there- 
fore it was impossible for Morse & Co. to obtain a judg- 
ment against it or the surviving member of it, and fur- 
ther disclosed that such parties had no property within 
the jurisdiction of the court which Morse & Co. could 
reach by attachment, garnishment, or other legal process, 
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then, perhaps, the petition would state a cause of action, 
because, though it would show that Morse & Co. had no 
judgment, it would show it impossible to obtain one, and 
that they were without any remedy at law whatsoever 
for the collection of their claim. But to enable Morse & 
Co. to maintain this creditors’ bill the petition must aver 
that their claim against Welshans & Co. has been re- 
duced to judgment and is unsatisfied, or it must show 
that the obtaining of a judgment is impossible because 
the parties liable upon the claim are not within the juris- 
diction of the court, and that the copartnership has no 
property which can be reached by garnishment, attach- 
ment, or other legal process. What has been said in 
reference to the petition of Morse & Co. applies to the 
cross-petition of the manufacturing company. 

On the final hearing of this case the district court made 
an order dismissing Mrs. Dwelley, the deceased partner’s 
widow, out of the case. This order of the district court 
is affirmed. The court also made an order, on the final 
hearing, dissolving a temporary injunction which it had 
issued at or after the commencement of the action. This 
order is affirmed. Kvery other order made by the dis- 
trict court in this proceeding is reversed, vacated, and 
annulled and the cause is remanded to the district court, 
not for a new trial, but with instructions, (1) by proper 
erders, to cause the clerk of the court to repay to the 
parties who paid it in all money in his custody paid to 
him by parties to this suit in pursuance of the orders of 

“the district court made herein; (2) to dismiss the cross- 
petition of the manufacturing company; (8) to dismiss 
the action of Morse & Co. against all parties made de- 
fendants thereto, except the copartnership of Welshans 
& Go. and J. L. Welshans, the surviving member thereof, 
the parties so dismissed out of the case to recover their 
costs; (4) to permit the action of Morse & Co. to stand 
and proceed as one at law, if desired, to judgment against 
Welshans & Co. and J. L. Welshans on the claim which 
Morse & Co. assert against the copartnership; (5) to tax 
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all the costs of this proceeding to Morse & Co. and the 
Nelson Manufacturing Company. 


REVERSED AND REMANDED. 


EMANUEL ROSENFIELD vy. Bree PuBLISHING COMPANY 
PC AL. 


Finep June 9, 1898. No. 8156. 


1. General Verdict: Issurs. Where no special findings are made, a 
general verdict in favor of a party includes a finding in his favor 
on every material issue made by the pleadings. 


2. Conversion: VERDICT FOR DEFENDANTS. Evidence examined, and 
held to sustain the finding of the jury. 


ERROR from the district court of Douglas county. 
Tried below before BLAIR, J. Affirmed. 


Bartlett, Baldrige & De Bord, for plaintiff in error. 
E. W. Simeral and William Simeral, contra. 


RAGAN, C. 


“under Bros. were indebted to Emanuel Rosenfield, 
and to secure the payment of such debt executed to him 
a mortgage upon some shoes, being a part of a boot and 
shoe stock owned by them. Zunder Bros. were also in- 
debted to the Bee Publishing Company, and it brought 
suit for the collection of its debt and caused an attach- 
ment to be issued, under which certain property of Zun- 
der Bros. was seized. Emanuel Rosenfield then sued the 
Bee Publishing Company, and the constable who served 
said writ of attachment, for conversion, claiming that 
the property seized under said writ was embraced in his 
mortgage. The trial resulted in the jury finding a ver- 
dict for the defendants, upon which a judgment was 
entered dismissing Rosenfield’s suit, and for a review of 
this judgment he has filed here a petition in error. 
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1. One of the principal points litigated upon the trial 
was whether Rosenfield’s mortgage covered the property 
seized on the attachment writ and converted to its 
own use by the Bee Publishing Company. Rosenfield 
claimed that this property was embraced in his mort- 
gage, and the evidence introduced on his behalf tended 
very strongly to establish that contention. On the other 
hand, the Bee Publishing Company claimed that the 
property which it seized under the writ of attachment 
was not the property embraced in Rosenfield’s mortgage, 
and the evidence on its behalf, including that of the 
officer who served the writ of attachment and the parties 
who appraised the property taken on that writ, tended to 
support its conclusion. The jury made no special find- 
ings, but returned a general verdict in favor of the de- 
fendants below, and we must hold that this general ver- 
dict includes a finding that Rosenfield’s mortgage did not 
cover any of the property seized on the writ of attach- 
ment and converted to its own use by the Bee Publishing 
Company. 

2. There are some other assignments of error argued, 
which we have carefully examined, but we find no error 
in the record which calls for a reversal of the judgment, 
and it is accordingly 

AFFIRMED. 


PATRICK BOICE Vv. JACOB PALMER. 
FILED JUNE 9, 1898. No. 8153. 


1. Evidence: OFFER TO CoMPROMISE. In a suit: for damages for induc- 
ing the purchase of property by false representations an offer of 
plaintiff to compromise his differences with the defendant be- 
fore suit brought is incompetent evidence. 


2. Instructions: Issurs. A party to an action is entitled to have the 
jury instructed with reference to his theory of the case, when 
the pleadings present the theory as an issue and it is supported 
by competent evidence. 


3, Witnesses: INTEREST IN Suit. The law does not raise against a 
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witness the presumption of dishonesty because of his interest 
in the result of the suit in which he testifies. 


: INSTRUCTIONS. Where a defendant to a suit testifics 
on the trial in his own behalf, it is error for the court to charge 
the jury that, “as a general rule, a witness who is interested in 
the result of a suit will not be as honest, candid, and fair in his 
testimony as one who is not so interested.” 


Error from the district court of Sarpy county. Tried 
below before BLAIR, J. Reversed. 


T'. J. Mahoney and C. J. Smyth, for plaintiff in error. 


James Hassett, contra. 


RAGA, C. 


On February 21, 1894, Patrick Boice caused to be sold 
at public sale at his farm in Sarpy county certain of his 
property and stock, among the latter a jack. The jack 
was purchased by Jacob Palmer. In the district court 
of that county Palmer subsequently sued Boice, alleging 
that before he bid for and purchased said jack Boice 
represented to him that the jack was sound, all right, 
and a sure foal-getter; that, relying upon these repre- 
sentations, he purchased the jack and paid for him the 
sum of $445; that the representations made by Boice 
were false; that the jack was then and there diseased, 
of no value whatever, and soon thereafter died. There 
was the usual prayer for damages. Palmer had a verdict 
and judgment, and Boice has brought the proceeding 
here for review. on error. 

1. The first assignment of error relates to the action 
of the district court in permitting Palmer to testify 
concerning an offer of compromise made by him to Boice 
with reference to the differences between them growing 
out of the purchase of this animal. We cannot state this 
contention better than by quoting the record, observing 
that the questions were properly objected to at the time 
by Boice and his objections overruled, and that a motion 
by him to strike out the testimony given by Palmer was 
also overruled. 
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Q. After the veterinary came there I will ask you if 
vou had any conversation with Mr. Boice in reference 
to it? . 

A. After the veterinary came there? 

Q. Yes, sir. 

A. Yes, sir. After the veterinary came there I went 
and seen Mr. Boice; I had made up my mind— 

Q. Now you may state what that conversation was. 

A. I went to Mr. Boice and told him that the jack I 
bought was about to die, and I came over to see whether 
he wouldn’t do something about that note I had given 
him, and I wanted to get the note back. And I told him 
I thought it was going to die, and I says, “I come over 
to see what you are going to do about the note. I want to 
get my note back.” Mr. Boice said that he wouldn’t do 
anything. I says, “Mr. Boice, you know very well that 
T have had nothing out of the animal.” I says, “I have 
never bred a mare to him. I haven’t got a dollar out of 
him in any way. He has been so I couldn’t use him, and 
you knew he was diseased when you sold him to me.” 
He says, “Well, I won’t do anything. When you bought 
him J didn’t give any warranty. You took him just as 
I did. That is the way you took him. You bought him 
at public sale, and what are you going to do about it?” 
I says, “I come over here to settle with you,” I says, “and 
rather than get into a lawsuit,” I told him, “Mr. Boice,” 
I says, “I am a poor man and so are you,” I says, “and 
rather than get into a lawsuit with you I would rather 
make you a present of $100 and get the note back, and if 
the jack lives, which I don’t think he will, you can have 
him.” Ie says, “I won’t do anything of the kind.” I 
told him, “Mr. Boice, I will have to take action against 
you for to recover the note.” He says, “Go and sue me, 
and I will employ the best attorney in the state to de- 
fend me,” and that concluded my conversation with him 
there. : 

We think the admission of this testimony was preju- 
dicially erroneous. Palmer did not bring this suit for 
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a rescission of the contract of sale. His action was one 
for damages and the issues were whether Boice had 
warranted this jack, and if so whether the warranty had 
failed; and this evidence did not tend to prove or dis- 
prove these issues, but it was calculated to prejudice the 
jury against Boice by making it appear that he was of a 
litigious disposition and unwilling to compromise his 
differences with his neighbors, instead of going to law,— 
a very potent argument to juries in cases like this. 
(Kierstead v. Brown, 23 Neb. 595; Eldridge v. Hargreaves, 
30 Neb. 638.) 

2. Palmer’s contention upon the trial—and the evi- 
dence in his behalf tended very strongly to sustain it— 
was that when the jack was led out for sale, and after 
several bids had been made upon him, he inquired of the 
auctioneer as to the soundness and quality of this ani- 
mal for the purposes for which he was kept; that the 
auctioneer then turned to Boice, who was standing by, 
and repeated Palmer’s question to him, and thereupon 
Boice answered: “I will warrant him to be as sound 
as a dollar and all right and to be a good foal-getter.” 
On the other hand Boice testified positively that at the 
time the jack was sold he was not near the auctioneer’s 
stand, nor within hearing distance of what was going on; 
that the auctioneer did not propound any question to 
him concerning the jack; that he made no representa- 
tions as to his health or quality to any one, and that he 
did not authorize the auctioneer to warrant him in any 
respect whatever. In fact, that the auctioneer asked 
him no questions concerning the jack. Boice requested 
the district court to give to the jury the following in- 
struction: “If you should find that any statement or 
representations respecting the condition of the jack 
were made at or immediately before the sale by the 
auctioneer, you should wholly disregard such statements, 
unless you find from the evidence that they were author- 
ized by the defendant or known to the defendaut before 
the sale was consummated.” The court refused to give 
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this instruction and Boice excepted. In this respect we 
think the district court erred. The court had already 
instructed the jury that any representation or warranty 
made by the auctioneer with the authority of Boice 
should be regarded as a representation or warranty made 
by Boice himself. This was correct, as Palmer’s con- 
tention was that the warranty or representation was 
made by the auctioneer by authority of Boice; and 
whether the auctioneer made this representation, and if 
so, whether he made it by authority of Boice, were issues 
in the case, and the court, by the instruction given, cor- 
rectly submitted Palmer’s theory of the case to the jury; 
but the court refused to submit Boice’s theory of the case 
to the jury by denying the instruction under considera- 
tion. A party to an action is entitled to have the jury 
instructed with reference to his theory of the case when 
the pleadings present the theory as an issue and it is 
supported by competent evidence. (Billings v. MeCoy, 5 
Neb. 187; Skinner v. Majors, 19 Neb. 458; Gilbert v. Mer- 
riam Saddlery Co., 26 Neb. 194; Hancock v. Stout, 28 Neb. 
301; First Nat. Bank of Afadison v. Carsons, 30 Neb. 104.) 

3. The district court, in an instruction numbered 14, 
among other things charged the jury as follows: “As a 
general rule, a witness who is interested in the result 
of a suit will not be as honest, candid, and fair in his 
testimony as one who is not so interested.” What the 
learned district court says may be true, but we are per- 
suaded that a court should never give such an instruction 
as this. The law does not raise against a witness the 
presumption of dishonesty because of his interest in the 
result of a suit in which he testifies. True, the jury have 
a right to take into consideration the witness’ interest in 
the result of the suit on trial in determining what credit 
shall be given the witness’ testimony; but the credibility 
of witnesses and the weight to be given their testimony 
is solely for the jury, and a trial court should not instruct 
the jury that the law is that a witness who is interested 
in the result of a suit will not be as honest, candid, and 
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fair in his testimony as one who is not interested. (Van 
Sickel v. Buffalo County, 18 Neb. 108; Preuit v. People, 5 
Neb. 377; Olive v. State, 11 Neb. 34; Howell Lumber Co. v. 
Campbell, 38 Neb. 567; Murphy v. Virgin, 47 Neb. 692; 
Dizon v. State, 46 Neb. 298; Argabright v. State, 49 Neb. 
760.) 

For the errors indicated above the judgment of the 
district court must be reversed and the cause remanded. 


REVERSED AND REMANDED, 


CALL PUBLISHING COMPANY Vv. JUDSON H. Epson. 


Finrep JUNE 9,1898. No. 8178. 


Contract for Advertising. The contract between the parties set out 
in the opinion and the construction placed thereon by the dis- 
trict court approved. 


ERRor from the district court of Lancaster county. 
Tried below before HALL, J. — Affirmed. 


Frederick Shepherd, for plaintiff in error. 
4 ‘ 


‘A. G. Greenlee, contra. 


RAGAN, C. 


On January 10, 1891, J. H. Edson and the Call Pub- 
lishing Company, a newspaper corporation, entered into 
a contract in writing, in words and figures following: 

“ADVERTISING CONTRACT. 

“Publishers Lincoln Daily Call, Lineoln, Neb.: TI hereby 
authorize you to insert my advertisement in the Lincoln 
Daily Call, to occupy the space of five thousand (5,000) 
lines local reading matter, said advertisement to run 
one year, commencing January 10, 1891, for which [ 
agree to pay the suum due for the lines used on the first 
day of each month until the expiration, at the rate of 
24 cents per line.” 
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Edson furnished the Call advertising matter which 
when printed amounted to 891 lines, and for this number 
of lines Edson paid for the time they were printed. The 
publishing company then brought this suit in the dis- 
trict court of Lancaster county against Edson, setting 
out the foregoing contract, alleging that it had often 
requested Edson to furnish the additional 4,109 lines of 
advertising matter under his contract; that they had at 
all times been ready and willing to print the same in 
accordance with the contract; that he had neglected 
and refused to furnish the remaining 4,109 lines of ad- 
vertising matter, and it prayed judgment against Edson 
for damages in the sum of $102.80, being what the 4,109 
lines at 24 cents per line would amount to. The trial 
resulted in a judgment dismissing the publishing com- 
pany’s action and it brings the same here for review. 

The theory of the publishing company is that by the 
contract Edson bound himself to furnish it 5,000 lines 
advertising matter for a year for which he agreed to pay 
it 24 cents per line monthly; but this is an erroneous 
interpretation of the contract. By this contract Edson 
agreed to pay the publishing company 24 cents per line 
for each line of printed matter furnished by him and 
published by the printing company during the existence 
of the contract, not to exceed, however, 5,000 lines; but 
he did not agree to furnish as much as 5,000 lines and 
only agreed to pay 24 cents per line for the number of 
lines published by the publishing company, not exceed- 
ing 5,000 lines. The construction of the contract was 
.the only issue in the case. The district court rightly in- 
terpreted it, and its judgment is ; 

ATFTIRMED. 
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OMAHA Law LIBRARY ASSOCIATION V. WILLIAM Jd. 
CONNELL. 


FILED JUNE 9, 1898. No. 8166. 


1. Corporations: ASSESSMENT oF Stock. An assessment, as that term 
is understood in corporation law, is a levy made upon the stock of 
the corporation requiring the stockholder to pay in proportion 
to the amount of stock owned by him. 


2. : Duss. The charter of the Omaha Law Library As- 
sociation examined, and held to confer authority on the board 
of directors of the corporation to enact a by-law imposing an 
annual due on each of its stockholders. 

3. The by-laws of said corporation examined, con- 


strued, and held not to attempt an assessment of the stock of 
the corporation. 


Error from the district court of Douglas county. 
Tried below before AMBROSE, J. Jteversed. 


Charles W. Haller and Brome, Burnett & Jones, for plain- 
tiff in error. 


William F. Gurley, contra. 


RaGAn, C. 

The Omaha Law Library Association sued William J. 
Connell in the district court of Douglas county to recover 
certain dues imposed upon him as a stockholder of said 
corporation by the by-laws thereof. To review the judg- 
ment of the district court dismissing the association’s 
action it has filed a petition in error in this court. 

1. The undisputed facts in the case are as follows: 
The library association is a corporation created and sub- 
sisting under and by virtue of the general incorporation 
law of the state. Its capital stock is fixed at $10,000, 
divided into shares of $100 each. Connell was a sub- 
scriber for one or more shares of this stock, has paid in 
full for the stock subscribed, and is a stockholder of the 
corporation, and the dues for which this suit was brought 
are unpaid. 
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Article 1 of the articles of incorporation deciates: A “The 
undersigned do hereby associate ourselves together and 
declare that we, together with our associates, successors, 
and assigns, are and shall be a corporation under and by 
virtue of the statutes of the state of Nebraska, by the 
name and style of The Omaha Law Library Association.” 

Article 2: “The object and purpose of the said corpora- 
tion shall be to establish and maintain a law library in 
the city of Omalia, in Douglas county, in the state of 
Nebraska, for the use of the members of said associa- 
tion.” 

Article 6 of said corporation provides, among other 
things: “The board of directors shall have power to pro- 
vide for the forfeiture of the stock of the association for 
failure for a period of not less than one year of the owner 
of any share or shares to pay the annual dues assessed 
thereon.” 

Article 11: “By-laws may be made by the corporation 
not inconsistent with law or with these articles.” 

The by-laws, section 24, provide: “To meet the current 
expenses of maintaining the library the following dues 
shall be paid to the treasurer, or by his direction to the 
librarian. Attorneys residing in this county shall pay 
annual dues at the rate of $15 per annum in advance. 
* * * Attorneys not residing in this county and not 
being stockholders may have all the privileges of the 

-library on paying in advance $5 for each and every 
month.” 

Section 26 provides: “No attorney residing in this 
county shall be entitled to the use of the library unless 
he owns at least one share of its capital stock paid up in 
full.” 

In support of the sepa of the district court it is 
insisted that the dues sued for herein are assessments 
levied or attempted to be levied by the by-laws upon the 
capital stock of the corporation; that as Connell has fully 
paid for all the stock for which he subscribed; that as the 
statute under which the corporation was organized does 
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not expressly authorize the assessment of the stock, and 
that as the articles of incorporation—the charter of the 
corporation—do not expressly authorize the assessment 
of the stock of the corporation, therefore the by-law im- 
posing the dues is void. The correctness of the conclu- 
sion drawn by counsel for Connell, that this by-law is 
yoid, may be conceded if the dues provided for therein 
are assessments upon the stock of the corporation within 
the meaning of that term as used in corporation law. It 
is true that this association is not a club, nor a benevo- 
lent association, nor a voluntary unincorporated associa- 
tion. It is a corporation, in the broadest sense of that 
term, duly organized and existing, with a fully sub- 
scribed and paid up capital stock. Therefore, in the 
absence of a statute, or some provision in its articles of 
incorporation expressly authorizing assessments to be 
levied upon the paid-up stock, the directors may have no 
authority to enact a by-law imposing assessments upon 
the capital stock. An assessment, as that term is under- 
stood in the corporation law, is a levy made upon the 
stock of the corporation and requires the stockholder 
to pay in proportion to the amount of stock owned by 
him. But the by-law under consideration does not at- 
tempt to levy an assessement upon the stock of this cor- 
poration. It provides simply that every stockholder in 
the corporation shall pay to its treasurer an annual due 
of $15, and the dues are imposed upon the stockholder— 
not upon the stock. The holder of one share of stock 
pays the same dues as the holder of any number of shares 
of stock; so that the real question is as to the authority 
of the board of directors to enact this by-law requiring 
each stockholder of the corporation to pay an annual 
due. No provision of the statute, under which this cor- 
poration was organized, expressly authorizes the enact- 
ment of a by-law imposing dues upon the stockholders, 
and no clause of the articles of incorporation in express 
terms authorizes the enactment of such a by-law. But 
we are of opinion that implied authority for the enact- 
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ment of such a by-law is found in article 6 of the articles 
of association, which in express terms gives the board 
of directors authority to provide for the cancellation of 
a stockholder’s stock by reason of his failure to pay the 
annual dues imposed upon him. I*urthermore, article 
11 of the articles of incorporation provides: “By-laws 
may be made by the corporation not inconsistent with 
law or with these articles.” Now what was the purpose 
for which this by-law in controversy was enacted? 
While this association is a de jure corporation, still it is 
not a corporation for trade or profit. It is not engaged 
in any commercial enterprise, but, as its charter declares, 
it is organized for the purpose of establishing and main- 
taining a law library for the use of its stockholders. It 
must have been apparent to the organizers of this corpo- 
ration that after it was organized certain current ex- 
penses would have to be met. Books would have to be 
purchased from time to time to keep up the library. Rent 
and taxes would have to be paid. ‘lhere would be the 
expense of light and fuel; a janitor and a librarian to be 
provided for; and, with these thoughts in mind, we think 
the promoters of this corporation, by its articles of asso- 
ciation, authorized its board of directors to enact just 
such a by-law as the one in controversy, namely, one to 
meet the current expenses of maintaining the library. 
The by-law, then, is not inconsistent with the law author- 
izing the creation of the corporation, nor is it inconsistent 
with the corporation’s charter. 

2. Connell also interposed as an answer to this action 
that during the time in which the dues sued for herein 
accrued he was not engaged in the practice of law and 
had no opportunity of enjoying the privileges and the 
use of the library. This was no defense. The by-law 
imposes the annual due upon the stockholder, and so 
long as he is a stockholder he is liable for the dues 
whether he uses the library or not. Being a stockholder 
he has the privileges of the library and with the privi- 
leges go the burdens. 
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The judgment of the district court is reversed and the 
cause remanded. 
REVERSED AND REMANDED. 


OMAHA LAw LIBRARY ASSOCIATION ¥. GEORGE J. Hunt. 
FILED JUNE 9, 1898. No. 8167. 


Corporations: AssESSMENT or Srock: Durs. On the authority of 
Omaha Law Library Ass’n v. Connell, 55 Neb. 396, the judgment 
of the district court rendered in this action is reversed. 


ERROR from the district court of Douglas county. 
Tried below before AMBROSH, J. Reversed. 


Charles W. Haller and Brome, Burnett & Jones, for plain- 
tiff in error. 


William F. Gurley, contra. 


RAGAN, C. 


The Omaha Law Library Association has filed a peti- 
tion in error here to review a judgment of the district 
court dismissing a suit brought by it in the district court 
of Douglas county against George J. Hunt. The facts 
in the case are identical with those in the case of Omaha 
Law Tabrary Ass’n v. Connell, 55 Neb. 396, and upon the 
authority of that case the judgment of the district court 
is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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L. Berrman & ComMrany v. JoHNn L. McConNELL. 
FiLrEp JUNE 9,1898. No. 8142. 


Landlord and Tenant: PAYMENT ror Hrat: Lease: Evrpence. In an 
action by a landlord against his tenant to recover for heating 
the demised premises, the lease being silent as to the landlord’s 
duties in that respect, evidence set out in the opinion held to 
tend to show that payment for the heat was included in the 
rent reserved, and that it was error to peremptorily instruct the 
jury to find for the plaintiff. 


Error from the district court of Lancaster county. 
Tried below before TIBBETS, J. teversed. 


Stevens & Cochran, for plaintiffs in error. 
Edwin M. Lamb aud Ralph E. Johnson, contra. 


IRVINE, C. 

John L. McConnell leased to L. Bettman & Co. a store- 
room and basement and two upper rooms in a building in 
Lincoln, owned by McConnell, for a term of two years 
from February 1, 1892. After the term expired he 
brought this suit to recover for steam heat furnished by 
him, under an express contract that Bettman & Co. should 
pay for the same at the rate of $250 per year. Bettman 
& Co. denied the contract and claimed that the rooms 
occupied by them were to be heated by McConnell with- 
out charge, except as the value might be included in the 
rent. The court at first submitted the case to the jury, 
but later gave a peremptory instruction requiring a ver- 
dict for the plaintiff for the amount claimed. The giv- 
ing of this instruction is assigned as error. 

The lease reserved a rent of $240 per month, and made’ 
no reference to the heating of the rooms, except that the 
lessees covenanted to keep in repair the gas pipes, water 
pipes, and steam pipes. There was an express provision 
that the lessees should pay for water used. The evi- 
dence showed that the building contained many rooms 

30 
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besides those leased to defendants; that there was a sin- 
gle steam heating apparatus with connections for heat- 
ing the whole building; that this apparatus was main- 
tained by plaintiff; that when the lease was made the 
rooms were being heated from this apparatus, and noth- 
ing was then said on the subject. There is evidence 
tending to show that there were no flues connecting the 
demised premises with the chimneys so that they could 
be heated otherwise; that the rent was paid monthly for 
the whole term, without any demand for pay for the 
heating or any suggestion that payment was expected, 
and that no such suggestion was made until after the 
lease expired; that the steam was turned on when the 
term began, and that defendants had no control there- 
over and no means of disconnecting the pipes or discon- 
tinuing the use of the steam. There was also evidence 
tending to prove a local custom for the landlord to fur- 
nish steam heat under similar circumstances. Plain- 
tiff’s testimony as to an express contract after the lease 
was made was squarely contradicted. We think the 
court erred in directing a verdict. It was not a question 
of contradicting the written contract. The written con- 
tract was silent. he plaintiff himself relied on extrin- 
sic evidence. The evidence was conflicting as to an 
express contract, and if it be assumed that the petition 
justified a recovery on an implied assumpsit, certainly 
the evidence referred to tended to rebut any presumption 
from the furnishing of the heat, that pay therefor beyond 
the rent reserved was expected, or in good conscience 
due. 
REVERSED AND REMANDED. 
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BURNEY J. KENDALL V. JOSEPH GARNEAU, IR. 


FILED JUNE 9, 1898. No. 8150. 


. Statutes: ConsTRUCTION OF LANGUAGE: PRESUMPTION. When the 


legislature, in a statute, employs language which has elsewhere 
received a fairly well settled construction, it will be presumed 
that such construction was in the contemplation of the legis- 
lature, and expresses the true meaning. 


Statute of Frauds: VERBAL AGREEMENTS: PERFORMANCE. That 
portion of our statute of frauds which brings within its inhi- 
bition verbal or unsubscribed agreements which by their terms 
are not to be performed within one year from the time of making 
does not extend to agreements wholly performed on one side 
within the year. : 


Whether there is ground for a distinction 
between executory contracts contemplating performance on one 
side within a year, and contracts actually executed on one side 
within that time, qzcre. 


Unsubscribed Deed: Covenant To Pay MorTGacr. ‘The grantee 
in a deed, although he does not subscribe the same, is bound by 
a covenant to pay a mortgage not due for move than a year after 
the delivery of the deed. RaGavy, C., dissenting. 


Review: OrpDER REMANDING CAUSE: DISREGARDING STIPULATION. 
The parties had stipulated that if a judgment for the defendant 
should be reversed, this court should render judgment for a 
stipulated amount in favor of plaintiff. It being made to appear 
that subsequent proceedings had been had which might in whole 
or in part avoid the obligations of the stipulation, the court re- 
fused to enter judgment according to the stipulation, and re- 
mauded the case that the district court might hear and deter- 
mine the questions so suggested. 


Error from the district court of Douglas county. 


Tried below before BLAIR, J. Reversed. 


Albert Swartelander, for plaintiff in error. 


Joel W. West and H. J. Davis, contra. 


InvINB, C. 


Kendall, in his amended petition against Garneau, 


alleged that December 11, 1890, the Patrick Land Com- 
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pany sold and conveyed to Charles F. Mullin twenty-four 
lots of land, and that to secure the purchase-money Mul- 
lin that day made and delivered to the land company his 
twenty-four promissory notes, each payable December 
11, 1893, each for $600, and each secured by a mortgage 
on one of the lots; that these notes had become the prop- 
erty of the plaintiff; that February 23, 1891, Mullin con- 
veyed said lots to Garneau by deed-poll, incorporated in 
the petition, containing the following covenant: “Subject 
to incumbrances amounting to $14,400, which the said 
Joseph Garneau, Jr., hereby assumes and agrees to pay, 
and the interest thereon from December 11, 1890.” It 
was further alleged that the incumbrances mentioned in 
said covenant were the mortgages securing plaintifi’s 
notes, and that said notes were due and unpaid. Judg- 
ment was prayed for their amount. A general demurrer 
to this petition was sustained and a judgment of dismis- 
sal entered. 

It will be observed that the notes were not payable for 
more than one year after the conveyance to Garneau, 
and that that deed was not subscribed by the grantee. 
The question raised by the demurrer is whether such a 
transaction is within the first subdivision of section 8, 
chapter 32, Compiled Statutes, which provides: “In the 
following cases every agreement shall be void unless 
such agreement, or some note or memorandum thereof, 
be in writing, and subscribed by the party to be charged 
therewith: lirst—Every agreement that by its terms is 
not to be performed within one year from the making 
thereof.” It is contended that the liability of the 
grantee under similar circumstances has been settled by 
repeated adjudications. An examination of the cases 
will disclose that the propositions so. far decided have 
been that a third person for whose benefit a promise is 
made may sue thereon, although he be not a party to the 
consideration; and that such a promise is a principal un- 
dertaking, and so not within that provision of the statute 
of frauds which requires a writing in order to charge 
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one on a promise to answer for the debt, default, or mis- 
doings of another. In some cases it affirmatively ap- 
pears that the debt became due or that it was in terms 
payable within the year. In only one does the contrary 
appear, and in none has the provision we are now called 
upon to consider been invoked, or its application con- 
sidered. In ascertaining whether this provision applies, 
the determining question is whether the statute contem- 
plates an agreement which by its terms is not to be com- 
pleted within the year, or only those which are not to be 
performed on either side within that period. If the 
latter, it is not here applicable, because the conveyance 
was made at once and only payment by the promisor was 
postponed beyond the year. 

Were we at liberty to base our construction upon what 
seems the natural and ordinary meaning of the language 
employed, the solution ought not to be difficult. As 
stated by Lord Ellenborough in Boydell v. Drummond, 11 
East [Eng.] 142, “performed” means completely per- 
formed. Jt wneans done, not begun ov half done. The 
policy of the statute was to prevent the evidence of such 
contracts from resting in the uncertain memory of wit- 
nesses for so long a time. A half performance would 
not satisfy this object. But the language of the statute 
is not altogether certain, and we have, from another rule 
of construction, a guide to the intent of the legislature. 
Our statute was first enacted in 1856. (Session L:vws, ch. 
33.) It was re-enacted in 1864. (Session Laws, p. 70.) 
From its closely following in the main the statute of 
Charles II, and from the changing of some words which 
had created difficulty in the construction of that statute, 
and the addition of certain sections rendering explicit 
matters which were left by the English statute in doubt, 
it is quite evident that it was carefully prepared, 
with a view to the many decisions construing the origi- 
nal act and the earlier American acts founded thereou. 
If the wurds used had at the time received a settled con- 
struction, we must presume that the legislature adopted 
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them in that sense. Boydell v. Drummond was decided in 
1809. One of the questions in that case was whether an 
agreement was within the statute if its performance was 
to be commenced on both sides within the year. The 
court held that it was. To the writer’s mind the reasons 
for holding that a part performance does not take the 
case out of the statute apply with equal force to a con- 
tract wholly performed on one side but unperformed on 
the other. Nevertheless it was in the course of the argu- 
ment suggested by Lord Ellenborough that if there was 
complete performance on one side, and nothing remitted 
beyond the year except payment of the consideration, the 
statute would not apply. This chance suggestion, in ar- 
gument of an idea apparently removed by final considera- 
tion of the case, was seized upon later and made the 
basis of one or more obiter dicta. Yinally, in 1882, the 
doctrine was announced, in a case directly involving the 
question, that the statute refers only to agreements not 
to be performed on either side within the year. (Donellan 
v. Read, 3 B. & Ad. [Eug.] 899.) The reason there given 
is solely ab inconvenienti and fallacious. The case is sup- 
posed of a sale of goods to be paid for in thirteen months, 
and it is said that the law could not intend that the 
vendee should so get the goods and evade payment. The 
court failed to perceive that although the special con- 
tract would fail there could be a recovery on a quantum 
ealebunt. Moreover, the statute is founded on public 
policy, and contemplates that individuals must and shall 
suffer if they neglect to comply with its simple require- 
ments. Donellun v. Read was doubted in Souch v. Straw- 
bridge, 2 M. G. & S. [Eng.] 808, in 1848, but was followed 
in Cherry v. Heming, 4 Exch. [Eng.] 631, and other cases. 
In 1886 the doctrine was disapproved, but was considered 
to be too firmly established to be departed from. (A/iles v. 
New Zealand Co., 32 L. R. Ch. D. [Eng.] 266.) 

When our statute was first enacted the doctrine of 
Donellan rv. Read had been adopted in Maine (Holbrook v. 
Armstrong, 10 Me. 31), in Alabama (Ruke vo, Pope, 7 Ala. 
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161), in Georgia (Johnson v. Watson, 1 Kelly 348), in South 
Carolina (Bates v. Moore, 2 Bailey 614), in Missouri (Blan- 
ton v. Knox, 3 Mo. 343), and in Maryland (Ellicott v. Turner, 
4 Md. 476). It had then been disapproved in only two 
states—in New York (Broadwell v. Getman, 2 Den. 87), and 
in Vermont (Pierce v. Paine, 28 Vt. 34). Prior to its re- 
enactment in 1864 the English rule had been followed 
in New Jersey (Berry v. Doremus, 30 N. J. Law 399). It 
was again re-enacted as a part of the Revised Statutes 
in 1866, and had in the meantime received a construc- 
tion like that put upon it in England in New Hampshire 
(Perkins v. Clay, 54 N. H. 518, overruling an earlier case 
to the contrary), and in Illinois in a case just like that 
before us (Curtis v. Sage, 35 Ill. 22). By a course of de- 
cisions Indiana and Wisconsin had committed them- 
selves also to the English construction. (See cases cited 
in Wolke v. Fleming, 103 Ind. 105, and Grace v. Lynch, 80 
Wis. 166). Massachusetts had, however, in 1864, adopted 
the view previously expressed in New York and Vermont. 
(Marcy v. Marcy, 9 Allen 8.) The cases since the last 
enactment of our statute are not of similar importance, 
but it may be said that the following later cases enforce 
the English rule: Smalley v. Greene, 52 Ia. 241; Dant v. 
Head, 90 Ky. 255; Durfee v. O’Brien, 16 R. I. 213; Seddon 
vr. Rosenbaum, 85 Va. 928; Atchison, 7. & 8. F. R. Co. v. 
English, 88 Kan. 110. The other view has received an im- 
plied support from Judge Toulmin in Warner v. Texas & 
P. R. Co., 54 Fed. Rep. $22. It will thus be seen that at 
the time of the first adoption of our statute the almost 
uniform current of authority was in accord with Donellan 
». Read, and that the later decisions have not tended to 
very materially reduce that preponderance. There are, 
it is true, some slight variations in the language of differ- 
ent statutes, but nothing of any logical force in control- 
ling the construction in this respect. We think it must 
be said that the words of our statute had received such 
a settled construction that our legislature in enacting 
them, and in twice re-enacting them, intended that that 
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construction should be placed upon them. In the recent 
case of Bloomfield State Bank v. Miller, 55 Neb. 2438, we 
expressed our disapproval of the former tendency of 
courts to evade the statute of frauds, and refused to give 
effect to the English doctrine of an equitable mortgage by 
deposit of title deeds, in part because such a mortgage is 
opposed to the letter and the spirit of the statute; but 
in that respect the language of the statute is most ex- 
plicit, and the English rule had been repudiated by all 
the well-considered cases in the United States, so that 
there was no presumption that our legislature had in- 
tended to give effect to such equitable mortgages. We 
here adopt the English rule, not as being a correct con- 
struction of their statute, but because we are convinced 
that in the light of history it is the construction which 
our legislature intended should be adopted. Before 
leaving the subject it may be well to say that some of the 
cases imply a distinction as between contracts merely 
contemplating performance on.one side within the year, 
and those where performance has actually taken place 
on the one side within that period, and the action 
brought after such performance. Whether there is 
ground for such distinction we need not here consider, 
and do not decide, because in this case there had been 
actual as well as contemplated performance. 

In the district court there was a stipulation whereby 
the parties in effect agreed to rest, the plaintiff on his 
amended petition and the defendant on his demurrer, 
and in the event of reversal by this court that judgment 
should be entered for the plaintiff for an amount stipu- 
lated. Recently there has been filed here a transcript 
of proceedings in the United States circuit court for this 
district, whereby it appears that pending these proceed- 
ings the land has been sold under decree foreclosing the 
mortgages, and that part of the debt has been by the 
plaintiff so realized. We are asked by the plaintiff to 
enter judgment under the stipulation, giving credit for 
the umount shown to have been so realized. The defend- 
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ant, on the other hand, insists that the foreclosure was 
a violation of the stipulation and released the defendant 
from its obligations. The transcript of a court over 
which this has no control or supervision is merely evi- 
dence, and as such is not relevant to any issue before us. 
If the proceedings in the federal court have any effect on 
the rights of the parties in this case, they should be as- 
serted by supplemental pleadings, as facts arising since 
the action was begun and the stipulation was made, and 
the district court is the proper place for such original 
proceedings. We will not enter judgment as prayed, but 
remand the case to the district court for further proceed- 
ings not inconsistent with this opinion. 


REVERSED AND REMANDED. 


First NATIONAL BANK oF OMAHA, APPELLEE, V. EMMA 
GOODMAN, APPELLANT.* 


FILED JUNE 9, 1898. No. 8636. 
1. Sufficiency of Evidence. In a civil action a preponderance of the 


evidence proves any issue. 


2. Pledge: LIFE INSURANCE POLICIES: HUSBAND AND WIFE: EVIDENCE. 
Evidence examined, and /eld to sustain a finding that policies 
of insurance in favor of a wife on the life of her husband, admit- 
ted to have been by her pledged for his debt, had been deposited 
as a continuing security and were not discharged by granting 
him extensions. 


APPEAL from the district court of Douglas county. 
Heard below before Krysor, J. Affirmed. 


Isaac Adams and George W. Doane, for appellant. 


J. M. Woolworth and Congdon & Parish, contra. 


*Rehearing allowed. See case next following. 
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IRVINE, C. 


Charles I*. Goodman entered into business in Omaha 
in 1868 as a druggist. The business prospered and was 
extended until it embraced a wholesale drug store. In 
1887 the wholesale store was sold and the retail business 
was continued. J*or some years prior to the events creat- 
ing this controversy it was conducted by a corporation 
known as the Goodman Drug Company, Mr. Goodman 
owning all the stock except a few shares which were held 
by members of his family. Mr. Goodman also became 
interested in the Omaha Brick & Terra Cotta Company 
and the Grandview Brick Company, corporations whose 
business is indicated by their titles, and quite largely in 
real estate. Except for a period prior to 1883 Mr. Good- 
man conducted his banking business with the First Na- 
tional Bank, and seems to ‘have been practically all the 
time a large borrower on behalf of himself and the cor- 
porations in which he was interested. The debt was rep- 
resented by divers notes, made from time to time, and at 
their maturity paid or renewed, apparently at Mr. Good- 
man’s volition. In 1887 the debt amounted to $47,500. 
Early in that year, from the proceeds of the sale of the 
wholesale store, it was entirely paid. Before the close of 
1887 Mi. Goodman began to borrow again, and the in- 
debtedness gradually increased until 1890, when it was 
almost $63,000. It was subsequently reduced to $39,000, 
but grew again until it reached, in 1892, $45,000. The 
foregoing facts are important in showing that, instead 
of occasional single loans, paid at maturity, Mr. Good- 
man’s debts to the bank arose out of a constant series of 
transactions, the amount fluctuating, but the distinct 
affairs merging in a continuous course of dealing, under- 
stood by both parties in that light. The debt in 1892 
was made up of several notes—individual notes of Good- 
man, notes of the drug company with Goodman as joint 
maker, and notes of the brick company to Goodman and 
another and by them indorsed to the bank. The only se- 
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curity then held by the bank was Goodman’s stock in the 
drug company, which had been pledged as a general 
cover. In 1892 Mr. Kountze, the president of the bank, 
asked Mr. Goodman to reduce his indebtedness or secure 
it. Mr. Goodman informed Mr. Kountze that he held 
much unincumbered land, and also life insurance policies 
to the amount of $45,000; that when the bank should de- 
sire it he would mortgage the land and assign the poli- 
cies. Thereupon the bank continued its policy of renew- 
ing his notes. In December, 1892, one of the notes 
maturing, Mr. Kountze again requested security. Mr. 
Goodman said he did not wish to give it at that time, but 
repeated his promise to give it upon demand, and renew- 
als were again granted. Mr. Goodman was then endeay- 
oring to obtain a loan on his real estate which would en- 
able him to discharge his existing debts. Tebruary 20, 
1898, a note again maturing, a demand was made for the 
promised securities, and Mr. Goodman promised to bring 
to the bank a memorandum of his land, his certificates 
of stock in the brick company, and the policies of insur- 
ance. Certain notes then maturing or past due were 
then renewed. At this interview Mr. Goodinan asked 
what the bank would do as to renewing paper if security 
were given, and Mr. Ikountze answered that the bank 
would carry the paper along as it had been doing, renew- 
ing for periods of sixty or ninety days, as long as the se- 
curities were satisfactory and the condition of the bank 
and general financial conditions should allow. Mr. 
Goodmar then said that he might need further moneys, 
and. Mr. Kountze said that in case of emergency the bank 
would aid him. Soon after this, and prior to March 1, 
Mr. Goodman brought in the instruments, and it was then 
discovered that Mrs. Goodman was the beneficiary of 
every policy. The bank took steps to ascertain how in 
that condition the assignments could be perfected, and 
found that policies to the amount of $13,000 were in com- 
panies which permitted no assignments. J*orms of as- 
signments of the remaining policies were prepared ac- 
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cording to the requirements of the companies issuing 
them. March 1 a loan of $2,000 was made by discount of 
a note of the brick company, and Mr. Kountze then drew 
up, at Mr. Goodman’s request, an instrument which the 
latter signed, reciting a pledge of the life insurance poli- 
cies, and directing the bank, in the event of its applying 
their proceeds to his debt, to deliver the stocks pledged, 
after satisfying the debt, to Mrs. Goodman. This instru- 
ment contained the following by way of recital: “The 
money arising from said policies when collected shall 
apply on any indebtedness of C. I. Goodman or the Good- 
man Drug Company to said bank.” Mr. Kountze about 
this time drew up a mortgage of the land listed by Mr. 
Goodman, conditioned in broad terms to secure existing 
and future indebtedness and renewals. On the morning 
of March 8 Mrs. Goodman went to Mr. Goodman’s place 
of business and was there met by Mr. Gates, the assistant 
cashier of the bank, and by Mr. Bexton, its collection 
clerk, who was also a notary public, Mr. Gates bearing 
with him the mortgage and the assignments of the poli- 
cies. Without any inquiry or conversation with refer- 
ence to the nature of the contract Mrs. Goodman then 
signed the assignments and signed and acknowledged 
the mortgage, and Mr. Gates took them back to the bank, 
where they were retained. Subsequently all the notes, 
except one, were extended by the payment and receipt of 
interest in advance, such payments being indorsed on 
the notes. Later in 1893 other notes were made. One 
of these was secured by mortgage on land in Lancaster 
county, conditioned also as a continuing security for all 
indebtedness, Mrs. Goodman joining in its execution. 
Part of the proceeds of these later notes went to the pay- 
ment of Mr. Goodman’s individual overdrafts, part to the 
payment of taxes, chiefly on the mortgaged land, and 
the remainder was indorsed as payments on some of the 
old notes. On a date not disclosed by the printed ab- 
stract on which the case is submitted, but stated to be 
January 4, 1895, the bank brought this suit to foreclose 
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the mortgages and subject the stocks to the payment of 
the debt. The petition alleged the pledge of the policies, 
but asked no relief as to them. Mrs. Goodman was made 
a party apparently solely to bar dower in the land. 
January 11, 1895, Mr. Goodman died. Mrs. Goodman 
was made executrix of his will. The bank collected the 
life insurance, applied it to the notes then held by it, and 
presented, proved, and caused to be allowed its claim 
against the estate for the amount of the debt, less the 
proceeds of the policies. In the probate proceedings no 
objection was interposed by Mrs. Goodman to such appli- 
cation. She, however, began suit at law to recover the 
proceeds of the policies, but afterwards dismissed that 
suit without prejudice. In the meantime the bank, by 
supplemental petition in this case, had set up the death 
of Goodman, its collection of the life insurance and its 
application to the debt, and asked to have its right to so 
apply it adjudicated. Mrs. Goodman by her answer set 
up in effect three defenses: want of consideration, undue 
influence, and discharge of the securities by extending 
the time of payment of the notes. The court found gen- 
erally for the plaintiff, and found specially, also for the 
plaintiff, as to the defenses of undue influence and want 
of consideration. It is contended that the general find- 
ing was insufficient to cover the issues as to discharge, 
but we think otherwise. The decree directed that the 
land be first sold, then the stocks; set aside the applica- 
tion made of the insurance, and directed that it be held 
by the bank at interest at the rate the notes bore, and ap- 
plied if necessary to the debt after the other security 
should be exhausted, the surplus to be paid to Mrs. Good- 
man. Mrs. Goodman appeals. 

The case as presented is peculiar in this, that counsel 
almost agree as to the law, and there is no material con- 
flict in the evidence, yet the solution of the case is by no 
means simple or free from difficulty. It depends upon 
inferences from established facts. It is conceded that 
the evidence sustains the findings so far as regards the 
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defense of undue influence. It would hardly be con- 
tended, in the face of the decisions of this couxt, that the 
extension of the existing debt of the husband is not a 
sufficient consideration for the pledge of the wife’s prop- 
erty; but it is contended, and the appeal rests on that 
contention, that the pledge of the policies was only for 
the security of the existing debt and in the form it then 
bore, and that the subsequent extensions discharged the 
pledge. 

On this phase of the case it is asserted by the appellant, 
and conceded by the appellee, that the following propo- 
sitions are sound: (1.) The relations of. Mrs. Goodman to 
the bank were those of pledgor and pledgee. (2.) Her 
relations to the bank with reference to the property were 
also those of surety and ereditor. (8.) In case of any 
change in the rights existing between principal and cred- 
itor, property of a third person, pledged for the debt, is 
discharged, unless the owner consent to the change. (4.) 
It is only by virtue of a special agreement that a pledge 
operates as a continuing security. (5.) Acceptance of 
interest in advance presumptively constitutes an exten- 
sion of time of payment. A recognition of these princi- 
ples narrows the controversy to this question: Was the 
contract between Mrs. Goodman and the bank one for a 
pledge by way of continuing security, or a pledge for spe- 
cific notes? The question is one of fact alone. It is 
conceded that a pledge for some purpose was intended 
and actually made, so that no questions arising out of the 
appellant’s status as a feme covert are involved. Her acts 
and her obligations, in ascertaining the particular nature 
of the contract, are to be judged as if she were a man or 
a single woman. Notwithstanding the general rule for 
the construction of contracts of suretyship, there is fair 
ground for the argument that when the written contract 
is on its face one for the absolute transfer of property, as 
were these assignments, the burden should devolve on 
the grantor to limit the effect of the apparently absolute 
conveyance. But we regard the concession of the fourth 
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proposition of those just stated as equivalent to an as- 
sumption by the plaintiff of the burden of proving that 
the pledge was by way of continuing security. To get a 
proper view of the facts it is first necessary to learn the 
nature of Mr. Goodman’s contract with the bank. From 
what has been stated it appears beyond all question that 
by him and the bank it was understood and intended that 
the policies, like the stock and the mortgages, should 
operate as a continuing security and a general cover. 
Indeed, it is evident that Mr. Goodman’s main purpose 
in complying with the demands of the bank was to ob- 
tain extensions and further credit. While he hoped to 
obtain a loan on the security of his land, he had been 
compelled to obtain extensions while seeking the new 
loan, and he must have been convinced by the time the 
securities were given that there was no immediate pros- 
pect of his so obtaining means to pay the bank, and that 
with notes maturing from time to time at short intervals, 
further extensions and further credits were necessary. 
To learn Mrs. Goodman’s position a further statement 
of facts is essential. The pol-cies had never been in her 
possession. Mr. Goodman had. always retained them 
and paid the premiums. The relations of Mr. Goodman 
and his wife had always been those of affection and con-. 
fidence. Mrs. Goodman occupied herself with her do- 
mestic duties and neither knew nor cared to know much 
of Mr. Goodman’s business affairs. She knew, never- 
theless, that he was in debt to the bank and was in finan- 
cial difficulty. About March 1, 1893, Mr. Goodman told 
her that Mr. Kountze wanted him to assign his life in- 
surance “for his indebtedness;” that Mr. Goodman 
thought he would have to do so to keep Mr. Kountze quiet 
until he could make a loan and pay the bank; that Mrs. 
Goodman need not fear, it would all come back to her. 
Mrs. Goodman said that she did not think it was right for 
her to do it or for Mr. Kountze to ask it. Mr. Goodman 
said it was only for a short time. Nothing further was 
said until the morning of March 8 Mr. Goodman then 
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asked her to come down that morning and sign the papers. 
She said she did not want to do so, and that if she were 
asked if she was willing she could not answer that she 
was. Mr. Goodman said: “Oh, Emma, you must not do 
that,” meaning she must not say she was not willing. 
She made no further protest, but went to Mr. Goodman’s 
office as requested, where, as already stated, she exe- 
cuted the mortgage and assignments without any conver- 
sation on the subject. The foregoing is from Mrs. 
Goodman’s testimony. In addition one of her answers 
in direct examination is significant as well as touching. 
She was asked who presented the papers for her to sign, 
and answered: “I think it was Mr. Gates. I think that 
was the name. I think it was; I would not be positive. 
Mr. Goodman introduced me to him, but my feelings were 
such that I did not care whether he had any name.” 
She further testified that she understood the purpose of 
the assignments, and in three different places she de- 
scribes that purpose as securing “Mr. Goodman’s indebt- 
ness at the bank.” It will be remembered that both 
mortgages executed by her plainly expressed their object 
as a continuing security; but much of the probative force 
of this fact is destroyed by Mrs. Goodman’s testimony 
that she did not read the assignments before signing 
them. Very probably she did not read the mortgages. 
Studying the foregoing facts, together with all the cir- 
cumstances, we are led to the conclusion that Mrs. Good- 
man did not concern herself as to the character of the 
pledge or the nature of the debt. She realized that she 
was pledging a provision which Mr. Goodman had made 
for her, for the satisfaction of his debt to the bank; that 
she was thereby placing in jeopardy what might be her 
only resource in case of widowhood. She did not wish 
to do so, she protested to her husband against doing so, 
but yielded to his persuasion and assurance that she 
would regain the policies. She complied with his wishes 
finally to the full extent of the phrase. There is hardly 
enough to warrant the inference that she knew that his 
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purpose was to obtain further extensions in the technical 
sense, but she certainly knew that the object was to post- 
pone in some way the day of settlement with the bank. 
There is nothing whatever to indicate that she knew how 
the debt was represented or that she intended to secure 
the specific notes then outstanding and no more. If she 
thought of the matter at all she would know that such a 
specific pledge for a short time would almost certainly 
sacrifice the policies. Her reluctance was to part with 
the policies at all. Having consented to part with them, 
she did so according to her husband’s wishes, to fulfill 
his promises and to accomplish his purposes. His pur- 
pose was to obtain further extensions. Her mind and 
her acts must be read in this light. When she yielded 
to his importunings it was evidently by making his un- 
dertakings her own. 

In this connection it is argued that the law requires 
something more than a preponderance of the evidence to 
establish a continuing pledge. Authorities to that effect 
are cited. Several cases say that such an intention must 
be clearly expressed. A text-book (Baylies’ Sureties and 
Guarantors p. 7, note 1) is cited to the proposition that a 
guaranty will not be construed as continuing “unless 
the intention of the parties is so clearly manifested as not 
to admit of a reasonable doubt.” The incorporation of 
this phrase, borrowed from the criminal law, into a state- 
ment of evidence in civil cases, is not, as might be sup- 
posed, the reckless statement of a text-writer, but has a 
certain sanction in the reports. The language was used 
by the editors of the American Leading Cases (vol. 2, p. 
33) in a note to Lent v. Padelford, citing cases not support- 
ing the statement. In Birdsall v. Heacock, 32 O. St. 177, 
the court announced at the beginning of the opinion that 
such a contract should be construed according to the 
same rules as any other, and proceeded upon that theory, 
but unfortunately quoted, with apparent approval, near 
the end of the opinion, the foregoing language, citing the 
American Leading Cases. Mr. Baylies quoted Messrs 

31 
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Hare & Wallace’s note, with its citations, verbatim, it 
having obtained from Birdsall v. Heacock a sort of cx post 
facto judicial sanction. Somewhat similar loose lan- 
guage with regard to the degree of proof has been used in 
other connections in obiter dicta, and has found its way 
into some cases in our reports; but this court, when the 
question was directly presented, took occasion to disap- 
prove such statements and to announce that a prepon- 
derance of the evidence proves an issue in any civil case. 
(Stevens v. Carson, 30 Neb. 544; McHvony v. Rowland, 438 
Neb. 97; Wylie v. Chariton, 43 Neb. 840.) The more reas- 
onable, the more obvious, the more probably true con- 
struction of this contract accords with the finding of the 
trial court. In a civil case we are not at liberty to reject 
the more reasonable, the more obvious, the more prob- 
ably true view of the evidence, and accept the less reas- 
onable and the less probable, because of any technical 
rule of proof by which the latter is fortified. Nor may we 
reject the more reasonable and the more probable from 
sentiment of sympathy, which, if it could have sway, 
would here exert a strong influence in favor of the appel- 
lant. 
ATIIRMED. 


First NATIONAL BANK OF OMAHA, APPELLEBR, V. EMMA 
GOODMAN, APPELLANT.* 


FILED DECEMBER 22, 1898. No. 8636. 


1. Liability of Surety. A surety is entitled to stand upon the strict 
terms of his contract. He is bound only to the extent and in the 
manner pointed out in his obligation. 


2. : ALTERATION OF Contract. If the contract of a surety be 
altered without his consent, it ceases to be his contract, and he 
is no longer bound to its performance. 

3. : CONSTRUCTION OF ConTRACT. But in ascertaining the extent 


to which a surety has become obligated, unreasonable and over- 
strained constructions are not to be resorted to. The contract 
of suretyship, like every other agreement, is to be given a fair 


*Rehearing allowed January 5, 1899. 
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and reasonable interpretation in accordance with established 
rules, with a view of determining upon what proposition the 
minds of the contracting parties have met in the same intention. 


4, Pledge by Wife to Secure Husband’s Debt: FurTHER ADVANCES: 
EXTENSION OF TIME FOR PAYMENT. A pledge of property by a 
wife to secure an indebtedness of her husband, and to prevent 
his ereditor from enforcing immediate payment, will not, of it- 
self, entitle the creditor to hold such property as security for 
further advances to the husband. Neither will it entitle the cred- 
itor to hold the property for the satisfaction of the original in- 
debtedness after having made a valid contract extending the time 
for its payment. 


5. 


Such an extension made by a creditor with- 
out the knowledge or consent of the wife will operate to release 
the pledge. 


REHEARING of preceding case (55 Neb. 409. Former 
decision overruled and judgment below reversed. 


Isaac Adams and George W. Doane, for appellant. 
J. M. Woolworth and Congdon & Parish, contra. 


SULLIVAN, J. 


Ad the January term an opinion was filed affirming the 
judgment of the district court in favor of the First Na- 
tional Bank of Omaha. (First Nat. Bank of Omaha v. 
Goodman, 55 Neb. 409.) On the motion of counsel for 
Mrs. Goodman a rehearing was granted and the cause 
having been orally argued at the present term was again 
submitted. After a thorough consideration of the ques- 
tions involved we feel constrained to recede from our 
former position, and to confess that we erred in the con- 
clusion heretofore announced. We are now convinced 
that in dealing with the evidence from which that conclu- 
sion was deduced we indulged a latitude and freedom of 
interpretation not warranted by the law of suretyship. 
The facts are stated with substantial accuracy in the 
first opinion and will not be here reproduced in detail. 

The inference to be derived from the conceded facts is 
the main question before us for decision. That a surety 
is entitled to stand upon the strict terms of his contract 
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is a proposition of law upon which the authorities are 
all agreed. To the extent, and in the manner, pointed 
out in. his obligation he is bound, but no farther. It has 
been often said by judges and text-writers that sureties 
are favorites of the law, and that their liability will not 
be extended by implication. If the contract of a surety 
be altered without his consent, it ceases to be his con- 
tract and he is no longer bound to its performance. If 
he can say, as was remarked in McWilliams v. Mason, 31 
N.Y. 294, “‘This is not the precise contract I made, the 
law attaches to lim no liability.” The reports abound 
with cases in which this principle has been illustrate: 
and applied. But it is also true that the rule which re- . 
quires that a surety shall not be bound beyond the term:s 
of his engagement does not call for, nor authorize, a 
forced and unreasonable construction of the contract 
with a view of relieving the surety from an obligation 
which he has assumed. Far-fetched and over-straine| 
constructions are not to be resorted to. The contract of 
a surety, like every other agreement, must be given a fair 
and reasonable interpretation in accordance with estab- 
lished rules, with a view of determining upon what prop- 
osition the minds of the parties met in the same inten- 
tion. The intention, when ascertained from the evidence 
before the court, must in every case prevail. These prin- 
ciples are elementary. Tested by them it seems entirely 
clear that Mrs. Goodman did not pledge the policies in 
controversy for anything more than the indebtedness of 
her husband existing, and evidenced by the notes in the 
possession of the bank at the time the assignments were 
made. The bank came into court asserting a lien on the 
policies by virtue of a contract with Mrs. Goodman. To 
succeed in the action it was required to establish the 
contract on which it relied, by a preponderance of the 
evidence. It was required to show that the pledge cov- 
ered the indebtedness evidenced by the obligations upon 
which the money collected from the insurance companies 
was applied. When it appeared on the trial that the 
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original notes were renewed, and the time for payment 
extended, the release of the pledge was established, un- 
less there was evidence affording an inference that the 
pledgor intended, at the time of the bailment, that the 
policies should stand as a continuing security or general 
cover. It is contended by counsel for the bank that such 
an inference may be fairly drawn from the circumstances 
surrounding the assignment of the policies. To ascer- 
tain the intention of Mrs. Goodman we must look to the 
facts of which she was cognizant when the pledge was 
made. She was not a woman experienced in the methods 
or details of commercial transactions. She concerned 
herself, as was said in the former opinion, “with her do- 
mestic duties, and neither knew nor cared to know much 
of Mr. Goodman’s business affairs.” She was aware, of 
course, that her husband was in financial straits; that 
he was indebted to the bank and being subjected to some 
pressure for payment or security. She knew also that he 
was endeavoring to obtain a loan on his real estate with 
which to discharge his indebtedness to the bank. She 
hoped, and probably expected, that his efforts in this 
direction would be successful. She was assured that the 
pledge would stand but for a short time. She doubtless 
contemplated the failure of the pending negotiations for 
a real estate loan as a possible, or even a probable, event, 
and understood the risk she was assuming. She con- 
sented to part with the policies so that the bank would 
not enforce immediate payment of the indebtedness ow- 
ing to it by Goodman. Her intention was to help her 
husband extricate himself from the financial difficulties 
in which he was involved. Had she been requested to do 
so, she might have agreed that the pledge should stand 
as security for all subsequent renewals and unlimited 
future advances. But the question for solution is not 
what she might have done, but what she, in fact, did. 
Her liability is to be measured and bounded by her spe- 
cific intention. ‘The evidence shows only that she con- 
sented to secure “Mr. Goodman’s indebtedness to the 
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bank.” That phrase, by legal implication, meant the in- 
debtedness in the form in which-it then existed—the 
contracts by which it was evidenced. Although Mrs. 
Goodman was ignorant of the form of the indebtedness, 
she became bound for the payment of the specific notes 
according to their terms. As she would not be permitted 
to say that her undertaking did not go that far, neither 
can the bank, without further proof, be heard to say that 
it went fartlier. ‘The legal effect of the pledge was to se- 
cure Goodman’s notes then in the possession of the bank. 
To hold that renewals and future advances were also se- 
cured, is to ascribe to Mrs. Goodman a definite mental 
attitude in relation to a matter of which she had never 
thought. There is nothing to show that she kuew when 
the indebtedness to the bank would mature, or that the 
bank’s custom was to make short loans and insist on fre- 
quent renewals. The truth is that there is no evidence 
whatever that the subject of renewals or future advances 
engaged her attention at any time either specifically or 
in a general way; and she is not bound for such renewals 
or advances because they were not made with her au- 
thority or consent. 

Circumstances occurring after the pledge was made are 
relied on as tending to support the theory of the bank, 
but we think they are without evidential force. Mrs. 
Goodman proceeded to assert her claim to the proceeds 
of the policies with reasonable diligence after she was 
informed of the facts which operated to release the 
pledge. 

Another ground upon which it is sought to justify the 
judgment of the trial court is that Mrs. Goodman, by her 
acts and conduct, is estopped from showing what her 
real intention was at the time the policies were assigned 
to the bank. We think the facts proven are manifestly 
insufficient to constitute an estoppel in pais. The bank 
did not deal with Goodman as the agent of his wife 
clothed with an ostensible general authority to dispose 
of her policies for his own purposes. Had it done so its 
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present contention would be entirely sustained by the 
precedents cited and many others to which reference 
might be made. The doctrine is impregnably estab- 
lished, by a long and uniform course of decisions, that 
one may, in dealing with another assuming to act in the 
capacity and character of an agent, implicitly rely on the 
apparent authority with which he has been, either in- 
tentionally or carelessly, invested by the putative prin- 
cipal. The rule is that “when one of two innocent par- 
ties must suffer, the law imposes the loss upon him who, 
by misplaced confidence, has enabled another on the 
faith of his obligation to obtain the money or property 
of the third person who, relying on such obligation, has 
dealt in good faith.” In such case it is, in the language 
of the opinion of Denio, J., in McWilliams v. Mason, supra, 
“more consonant with public policy as well as sound 
morals that he who, by permitting himself to be de- 
ceived, has put it in the power of another to defraud an 
innocent third party should himself suffer rather than 
the latter.” This is a sound principle, but we are unable 
to see its relevancy. The evidence does not bring the 
transaction in question within its sphere of influence. 
Up to the time the bank obtained possession of the poli- 
cies it dealt with Goodman on the assumption that he 
was the owner and authorized to dispose of them as he 
might think proper. When it was discovered that they 
were the property of Mrs. Goodman, the bank did not 
return them, but retained possession and caused forms of 
assignment to be prepared under its supervision. It then 
presented these assignments to Mrs. Goodman for her 
signature. »She signed them and returned them to the 
agent of the bank; and by that act they were for the 
first time lawfully delivered and became effective as a 
pledge. The bank was not deceived by any false evi- 
dence of authority exhibited to it by Goodman. It did 
not deal with the agent, but with the principal herself. 
It determined the form in which the agreement between 
it and Mrs, Goodman should be expressed. Jt neither 
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fixed her liability in the written instrument nor informed 
her as to its understanding in regard to the matter. A 
‘ pledge by a surety to secure unlimited renewals and un- 
limited future advances was not a usual and ordinary 
one. Jt was unusual and extraordinary; and it was, 
under the circumstances, the obvious duty of the bank to 
either express it in the assignments or, in some other 
manner, bring it to Mrs. Goodman’s attention. Having 
failed to do so it assumed the risk that there might not 
be mutuality of purpose in the transaction. It was not 
warrauted in assuming that she was advised of the pre- 
cise terms of its arrangement with Goodman. The 
woman may have been-negligent, but her negligence was 
certainly not greater than that of the bank. 

The judgment of the district court is reversed and a 
judgment rendered in this court in favor of the appellant 
for the sum of $35,753.72, that being the difference be- 
tween the net proceeds of the policies and one of the 
notes for which they were pledged and which was not 
renewed, together with the interest on such difference 
at seven per cent from August 31, 1895. 

A case much like the one at bar and strongly tending 
to sustain the conclusion here reached is Allis v. Ware, 
28 Minn. 166, 9 N. W. Rep. 666. 


REVERSED AND DECREE FOR APPELLANT, 


IRVINE, C., adheres to the former opinion. 


UnitEep STATES NATIONAL BANK OF OMAHA V. EDGAR 
M. WESTERVELT ET AL. 


FILED JUNE 9, 1898. No. 8106. 


1. Fraudulent Conveyances: Intent. Under our statute, when con- 
veyances are assailed by creditors of the grantor, the question of 
fraudulent intent is one of fact. 


; RECITALS IN MorTGAGE: EvipENcE, There exists no rule of 
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law avoiding a mortgage to secure an existing debt, induced by 
the hope or agreement that extensions will be granted and pay- 
inents accepted in installments; and the recital ot such purpose 
in the mortgage does not of itself establish an intent to hinder, 
delay, or defraud other creditors. 


3. Banks: CoLLECTIONS: INSOLVENCY: PREFERENCES. A bank holding 
paper for collection merely, and charged with no duty other than 
its due presentment, if it discharges that duty and is guilty of 
no misrepresentation or fraudulent concealment, is not forbidden 
to obtain a preference for a debt owing to itself from the same 
debtor. Dern v. Kellogg, 54 Neb. 560, distinguished. 

N 


Error from the district court of Hall county. Tried 
below before KENDALL, J. Affirmed. 


The opinion contains a statement of the case. 


J.C. Cowin and W. D. McHugh, for plaintiff in error: 

The deed conveying the premises to Mr. Hagge is abso- 
lutely void as to the creditors of the grantor, for the rea- 
son, apparent in the defeasance, that the instrument was 
made for the benefit of the grantor and to hinder and 
delay his creditors in the collection of their debts. (Liver- 
more v. McNair, 84 N. J. Eq. 478; Grannis v. Smith, 22 
Tenn. 179; Harman v. Hoskins, 56 Miss. 142; Richards v. 
Hazzard, 18. & P. [Ala.] 139; Harris v. Sumner, 2 Pick. 
[Mass.] 129; Owen v. Arvis, 26 N. J. Law 22; Pulling v. 
Otis, 13 Wis. 553; Sandlin v. Robbins, 62 Ala. 477; Arthur 
v. Commercial & Railroad Bank, 9 8. & M. [Miss.] 394; 
Hutchinson v. Lord, 1 Wis. 249; Robinson v. Robards, 15 
Mo. 319; Hartman v. Allen, 9 Lea [Tenn.] 659; Bowen v. 
Parkhurst, 24 Tll. 258.) 


Charles G. Ryan, also for plaintiff in error. 


0. A. Abbott, J. H. Woolley, W. H. Thompson, George H. 
Thummnel, and W. A. Prince, contra. 


IRVINE, C. 

Christian A. H. Von Wasmer was indebted to the Citi- 
zens National Bank of Grand Island on a number of notes 
made or indorsed by him, and on overdrafts, and on No- 
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vember 10, 1893, executed to William A. Hagge, who was 
vice-president of that bank, a deed absolute in form con- 
veying certain real estate in Grand Island. At the same 
time there was executed by both Hlagge and Von Wasmer 
a defeasance as follows: “Whereas Christian A. H. Von 
Wasmer and wife Emma have this day conveyed to Will- 
iam A. Hagge, by their deed in writing, all the following 
described real estate [describing it], for the expressed 
consideration of $20,000, subject to two mortgages 
thereon aggregating $4, 300 and accrued interest, now 
this agreement witnesseth: That this deed was made and 
intended to operate as a security for any indebtedness 
now due or to grow due to the Citizens National Bank of 
Grand Island, Nebraska, whether owed by said Christian 
A. H. Von Wasmer separately or jointly with others, and 
for the convenience of the parties thereto, and to enable 
the said Christian A. H. Von Wasmer to renew and 
change the form of any existing indebtedness, and to en- ° 
able him to provide for the payment of the same in in- 
stallments at such time or times as may by him be deemed 
to his advantage, now therefore, upon payment of such 
indebtedness, or any indebtedness which may be incurred 
in discharge of any prior incumbrance above referred to, 
the said Christian A. H. Von Wasmer, his heirs or as- 
signs, shall be entitled to demand and receive a recon- 
veyance of said premises upon the tender of the lawful 
fees therefor.’ The deed and defeasance were filed to- 
gether for record November 13, 1893. March 30, 1893, 
Von Wasmer and others had made their note to the 
United States National Bank of Omaha for $5,500, pay- 
able sixty days after date. After the conveyance to 
Hagge the Omaha bank began suit on this note and 
caused the land conveyed to Hagge to be attached as the 
property of Von Wasmer. he attachment was dis- 
solved, but a supersedeas was effected and the proceed- 
-ings brought to this court for review. While pending 
here the Omaha bank obtained judgment in the principal 
proceeding and caused execution to be levied upon the 
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land, and seems then to have abandoned the attachment. 
Meantime the Citizens Bank failed and Westervelt be- 
came its receiver. He brought the present suit to fore- 
close the instruments referred to, as a mortgage, making 
the Omaha bank a defendant. The Omaha bank by its 
answer assailed the lien of the plaintiff on two grounds: 
First, that the conveyance was made to defraud the other 
creditors of Von Wasmer; second, that a fiduciary re- 
lationship existed between the Citizens Bank and the 
Omaha bank which estopped the former from receiving 
and asserting any security as against the demands of 
the Omaha bank. The district court found for the plain- 
tiff and established his lien as prior to that of the Omaha 
bank. The latter brings the case here by petition in error. 

It is asserted that the mortgage was on its face fraudu- 
lent, and this chiefly on the ground that it appeared to 
have been made for the debtor’s benefit, the defeasance 
reciting that its purpose was the convenience of the par- 
ties, and to enable Von Wasmer to renew and pay his 
debt in installments. The finding of the court that there 
was no fraud is supported by the evidence, if indeed it 
is not the only finding which the evidence would support. 
A conveyance may indeed be void on its face, but if so it 
is because it, by its terms or manner of execution, con- 
travenes some positive provision of law or public policy, 
or because it discloses an actual fraudulent intent so 
clearly that if the case were before a jury the court would 
be justified in directing a verdict because no other finding 
would be sustained. Under our statute fraudulent in- 
tent, when conveyances are assailed by creditors of the 
grantor, is a question of fact (Compiled Statutes, ch. 32, 
sec. 20), and it must be always so treated. The instru- 
ments on their face constitute a mortgage to a trustee to 
secure the bank, and as a continuing security. They are 
made without reservation, and merely express the mort- 
gagor’s purpose as being to obtain renewals and to pay 
in installments. Such a conveyance is not prohibited 
by law unless made with the intent to hinder, delay, or 
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defraud creditors. Von Wasmer had a right to prefer the 
bank; he had a right to obtain, if he could, an extension 
of the time of payment and an arrangement whereby he 
could pay in installments. The fact that the granting 
of such privileges, or the hope that they would be 
granted, induced him to make the preference, did not 
disclose an intent to hinder, delay, or defraud others. 
This is all the instruments showed on their face, and the 
extrinsic evidence it is not even claimed showed actual 
fraudulent intent. 

On the second question the argument of the Omaha 
bank is that the Citizens Bank had been made its agent 
to collect or secure the note held by it, and that it could 

-not, while such agency existed, secure its own claim to 
the exclusion of its principal’s. The reply admits that 
the Citizens Bank held the note of the Omaha bank for 
collection, but denies that it had any authority to obtain 
security, and there is no evidence that it had. The only 
avidence on the point consists of two letters from the 
Jitizens Bank to the Omaha bank. The first is dated No- 
reinber 1, 1898, and acknowledges receipt of the note for 
ollection, adding: “We will notify parties to-day. You 
an see Christ Wasmer in Omaha, as he is stopping there 
nost of the time. Address him in Omaha, care Mer- 
*hants Hotel.” The other letter is without date, but ac- 
cmowledges the receipt of a letter of November 14, so that 
t was written after the conveyance to Hagge. It gives 
nformation as to Von Wasmer’s financial condition and 
idvises the Omaha bank not to make expense by employ- 
ng counsel at that time. We think this proof wholly 
‘ailed to establish any such state of facts as would estop 
he Citizens Bank from receiving and asserting its se- 
‘urity. The note, so far as appears, was transmitted for 
‘ollection merely, without special instructions or the - 
Mitizens Bank’s assuming any special duty. It does not 
uppear that the Citizens Bank ‘neglected any duty im- 
yosed upon it. In the recent case of Dern v. Kellogg, 54. 
Veb, 560, a collection agent was held liable where i€ took 
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a conveyance of all the debtor’s property to itself, to the 
exclusion of the claim it held for collection. But there 
the agent had grossly violated its obligations. It had 
held the paper for a long time and had granted time to 
the debtor without the knowledge or consent of-its prin- 
cipal, and after so doing had taken the security for its 
owiLuse. , Its liability was traced to its disregard of duty: 
We there said: “We by no means intend to hold that a 
bank holding paper for collection merely may not, as a’ 
general rule, obtain a preference for a debt owing to it- 
self.” Business usage and the knowledge that the princi- 
pal in such cases must be presumed to have as to the 
relations which the bank holds or may hold with other 
business men or institutions in the community forbid the 
application of so harsh a rule. It would prevent a bank’s 
undertaking collections. So long as the collecting agent 
assumes no other duty than the due presentment of 
paper, and so long as it discharges that duty and is guilty 
of no misrepresentation or fraudulent concealment, it is 
not forbidden to in good faith obtain security for a claim 
it holds in its own behalf against the debtor. (Freeman 
v. Citizens Nat. Bank, 78 Ia. 150; First Nat. Bank of Abilene 
v. Naill, 52 Kan. 211.) There is nothing in this case to 
take it out of the rule. 


AFFIRMED. 


MARCUS WITTENBERG ET AL. V. JOHN T. MOLLYNEAUX. 
FiLeD JUNE 9, 1898. No. 8553. 


1, Evidence: Business OF HoTEL: ReaIsTERS. Hotel registers, without 
proof that the names thereon are true entries of the guests of 
the hotel that they weve paying guests, or the duration of their 
visits, are inadmissible to prove the extent of business of such 
hotel. 


2. Deed: CovEXANT AGAIXST Ustxa PREMISES ror HoTEL PURPOSES: 
WAIVER: DaMAGES. A deed conveyed land with the covenant by 
the grantees that the premises conveyed should not for two 
years be used for hotel purposes. Afterwards the grantor in 
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writing waived the covenant, the waiver containing the follow- 
ing: “Provided the maximum rate of said hotel shall be $1 per 
day, and provided a greater sum is charged this agreement shall 
be null and void, and the clause in said deed shall be binding on 
the owners of the above described property.” This was made at 
a time when the grantees were contemplating a sale to a stran- 
ger for hotel purposes. J/eld, That the condition in the waiver 
was not merely intended to charge the second grantee, but that 
on a Violation of the agreement as to the rate at which the hotel 
might be conducted the original grantees became liable on their 
covenant. 


3. Breach of Contract: GAINS PREVENTED: EvIpENcCE. A party injured 
by breach of contract may recover for gains prevented, provided 
they are within the established rules permitting consequential 
damages, and provided they can be proved to a reasonable degree 
of certainty. 


4. 


: DamMaces: EvipeNcE. Evidence set forth in the opinion held 
to leave the damages too uncertain to be allowed. ; 


Error from the district court of Clay county. Tried 
below before HASrincGs, J. Reversed. 


G. W. Bemis, Leslie @. Hurd, and M. C. King, for plain- 
tiffs in error. 


E. E. Hairgrove, Thomas Ryan, and Thomas H. Matters, 
contra. 


Irvine, C. 


The plaintiffs in error were at one time owners of cer- 
tain property in Sutton adapted to use as a hotel. The 
defendant in error, or his wife, owned hotel property in 
another part of the town. An exchange was effected 
whereby the hotel property of plaintiffs in error was con- 
veyed to Mrs. Mollyneaux and that of Mollyneaux con- 
veyed to plaintiffs in error. The deed conveying the 
latter contained the following: “The same not to be used 
for hotel purposes for two years from this date,” the deed 
being dated June 11, 1889. Mollyneaux sued, alleging 
that he had continuously from the transfer operated a 
hotel in the property conveyed to his wife, and that the 
plaintiffs in error, the defendants below, had in Septem- 
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ber, 1889, in violation of their covenant, sold the other 
property for use as a hotel, and that it had been so con- 
ducted to plaintiff's damage. The answer, among other 
things, pleaded that defendants, at plaintiff’s solicita- 
tion, had sold their property for use as a hotel, to prevent 
the threatened construction of another hotel in the town, 
and, to that end, that the plaintiff and bis wife had given 
a written waiver, set out as an exhibit, which closes as 
follows: “Provided the maximum rate of said hotel shall 
be $1 per day, and provided a greater sum is charged this 
agreement shall be null and void, and the clause in said 
deed shall be binding on the owners of the above de- 
cribed property.” The reply pleaded that the hotel had, 
in violation of the terms of the waiver, been conducted 
at the rate of $2 per day, and that the waiver was thereby 
avoided. From a judgment for the defendants on these 
pleadings error was prosecuted to this court, where the 
judgment was reversed and the cause remanded. (Molly- 
neauc v. Wittenberg, 39 Neb. 547.) It was then held 
that the covenant in the deed was not unlawful or con- 
trary to public policy as being an unreasonable restraint 
of trade; and further, that the reply was not a departure 
from the cause of action stated in the petition. As to the 
damages claimed it was said that it was very doubtful 
whether any evidence could be received, because it was 
not apparent how it could be shown to what extent cus- 
tom had been diverted and what profits had been lost. 
But it was held that this question could not arise on the 
pleadings if a cause of action was stated for even nominal 
damages, thus in effect approving the dissenting opinion 
of Judge Mason in French v. Ramge, 2 Neb. 254. When 
the case was reinstated in the district court the answer 
was amended in such a way that it put in issue the lia- 
bility of the defendants on the theory that the waiver was 
as to them absolute, and that the provision annulling it, 
if more than $1 per day should be charged guests at the 
hotel, applied only to such person as should become the 
owner by purchase from the defendants. The cause was 
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then tried, and a verdict was returned for the plaintiff for 
$1,400. To reverse a judgment entered thereon the de- 
fendants bring the case here. 

On the trial the plaintiff called as witnesses certain 
persons who lad been employed as clerks at the hotel, 
which was operated by one Shope, who had purchased. 
from the defendants. They identified certain books as 
registers, kept during their respective periods of service, 
wherein guests entered their names on arriving. The 
only entries made by the witnesses were such letters as 
“Pp” and “i,” indicating the time of arrivals. The books 
did not show how long the subscribing guests remained 
at the hotel, and there was no proof whatever that the 
names therein written were true entries of bona fide 
guests. They were admitted in evidence over the objec- 
tion of defendants, and we think their admission was 
erroneous. They proved, on the foundation laid, simply 
that certain persons had, at certain times, signed their 
names on the books. They afforded no proof of the real 
number of actual guests, that the persons were paying 
customers or the duration of their stay, and so of the 
extent of patronage the Shope hotel enjoyed. The error 
was accentuated by refusing to permit the defendants 
to cross-examine on these points. It must be borne in 
mind that this action is against plaintiff’s immediate 
grantees, not for operating themselves the hotel, but for 
selling to another and permitting him to operate it. The 
books were not kept or controlled in any way by the de- 
fendants, but were books of a stranger, which might, 
under proper circumstances and on proper preliminary 
proof, perhaps, be admitted as entries made in the course 
of business, or which might be used to refresh the mem- 
ory of a witness, but which cowd not, without a founda- 
tion and supplementary evidence, which were not here 
admitted, be used to prove the issue in this case. 

As the case must be retried it is proper that we should 
now consider certain other questions which will inevita- 


bly again arise. It is insisted that the operating of the 
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hotel at the rate of $2 per day avoided the waiver only 
as against Shope, but that the waiver as to defendants 
was absolute. We do not so construe the contract. The 
language of the clause in question, already quoted, is 
that if a greater sum than $1 be charged “this agreement 
[the waiver] shall be. null and void.” Then follows a 
further provision that in such case the restrictive cov- 
enant in the original deed should be binding on the 
owners. In our opinion, this language means that if 
more than $1 a day should be charged, then the waiver 
should not.be effective for any purpose; and further, 
that the obligations of the covenant should in that event 
run with the land and charge the then owners as well 
-as the immediate grantees of plaintiff. Even if the 
waiver be in that respect ambiguous, the same construc- 
tion would be required, because in the original answer 
no such defense was pleaded, nor was it suggested when 
the case was here before. It is evident that the parties 
themselves have, until the filing of the amended answer, 
several years after the cause of action arose, treated the 
agreement in the light indicated. Such construction 
should, in case of doubt, be adopted. (School District v. 
Estes, 13 Neb. 52; Rathbun v. McConnell, 27 Neb. 239; Paa- 
ton v. Smuth, 41 Neb. 56; Davis v..Ravenna Creamery Co., 
48 Neb. 471.) 

The rule of damages is much discussed, and it is argued, 
that only nominal damages could in such case be re- 
covered. It is said that there can be no recovery for 
profits prevented. The former opinion voiced the diffi- 
culty of proof in such cases, but did not hold that sub- 
stantial damages could not, as a matter of law, be re- 
covered in such case. A doubt was expressed as to the 
practicability of proving them. In French v. Ramge, 2 
Neb. 254, it was not held that recovery could never be 
had for a loss of profits, but that the circumstances of 
that case forbade proof to that degree of certainty which 
the law requires. It has since been held that the party 
injured by a breach of contract is entitled to recover for 

32 . 
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gains prevented as well as for losses sustained, provided 
they are certain and such as’*might naturally be expected 
to follow the breach. (Western Union Teleyraph Co. v. 
Wilhelm, 48 Neb. 910.) Indeed the former opinion in this 
case impliedly recognizes such rule. There was not made, 
however, proof to the requisite degree of certainty, al- 
though plaintiff almost succeeded in that effort. It was 
made to appear that prior to the opening of Shope’s 
hotel plaintiff's was the only hotel in town. The extent ’ 
of his receipts was shown. It was then shown that the 
amount of business did not change. This was by proving 
that the number of travelers entering the town, and, 
other conditions, remained practically the same. Then 
the receipts of the plaintiff’s hotel, after the opening of 
Shope’s, were shown, and there was evidence in addi- 
tion that the receipts of the two hotels were about the 
same as plaintiff’s receipts had been. But one important 
element was lacking. There was no proof as to expenses 
under the first condition. We may surmise that in such 
a business certain elements of expense remain constant, 
but that others must vary according to the volume of 
business. It is said in the briefs that it was shown that 
the expense remained the same, but counsel certainly 
mistake the record. The only evidence relating to ex- 
penses is found in plaintiff’s testimony, where, in answer 
to a question as to how his “trade ran” after Shope had 
opened the other hotel, he said: “My trade ran about 
even with my expenses, about $11 a day. It just took all 
IT could get to make my expenses.” This tends to prove 
that, after Shope opened, plaintiff’s business was not 
profitable, but for all that appears his expenses before 
his business was reduced were so much greater than af- 
terwards that the same condition then existed. In the 
absence of evidence on that point proof of receipts alone 
would fail to establish the loss of profits to any degree 
of certainty. 
REVERSED AND REMANDED. 
RYAN, C., not sitting. 
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PHILADELPHIA MorTcAGE & Trust COMPANY, APPELLEE, 
¥. JOHN L. GUSTUS ET AL., APPELLANTS. 


FILED JUNE 23,1898. No. 9484. 


Foreclosure of Mortgage: APPEAL: REDEMPTION. If of an order of 
confirmation of a sale of real estate under a decree of foreclosure 
of a mortgage there has been perfected an appeal to this court, 
also the execution and approval of the proper appeal bond, the 
mortgagor may redeem from the sale at any time prior to the 

, decision or decree of this court, by which the order of confirma- 
tion may become of force and operative. Ryan, C., dissents. 


APPEAL by defendants from confirmation of a judicial 
sale of mortgaged realty. Heard below before Haw- 
NGS, J., in the district court of Fillmore county. Sub- 
mitted to supreme court on motion of appellant John L. 
Gustus for leave to redeem the premises from the fore- 
closure sale. Motion sustained. 


John Barsby and Charles H. Sloan, for the motion. 


References in support of the motion for leave to redeem 
the property from the mortgage-foreclosure sale: 1 Am. 
& Eng. Ency. of Law, 425; Veaff v. Hewitt, 1 O. St. 511; 
Union P. R. Co. v. Ogilvy, 18 Neb. 638; Long v. Hitchcock, 
3 O. 274; Welcox v. Saunders, 4 Neb. 569; Parrat v. Neligh, 
7 Neb. 459; Warren v. Raben, 33 Neb. 380, 46 Neb. 115; 
Fuller v. Ryan, 34 Neb. 183; Porter v. Sherman County 
Banking Co., 40 Neb. 275; State Bank v. Green, 10 Neb. 130. 


Conley & Fulton, contra: 


Appellant’s right to redeem ceased at the time the 
sale was confirmed. (Hwing v. Cook, 85 Tenn. 332; Cam- 
cron v. Adams, 31 Mich. 426; Lombard v. Gregory, 57 N. W. 
Rep. [Ia.] 621; Wilson v. Schneider, 17 N. E. Rep. [Tl.] 8; 
Hiceman v. Finch, 79 Ind. 511; Cummings v. Pottinger, 83 
Ind. 294; Teabout v. Jaffray, T4 Ia. 29; Waller v. Harris, 
20 Wend. [N. Y.] 555; Hill v. Walker, 98 Am. Dec. [Tenn.] 
465; Casey v. Gregory, 56 Am. Dec. [Ky.] 581; Smith v. 
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Randall, 65 Am. Dec. [Cal.] 475; Campau v. Godfrey, 100 
Am. Dee. [Mich.] 183; Suitterlin v. Connecticut Mutual Life 
Ins. Co., 90 Il. 483; Dobbins v. Lusch, 53 Ia. 304; Gates v. 
lige, 59 N. W. Rep. [Minn.] 495; Hoover v. Johnson, 50 N. 
W. Rep. [Minn.] 475; AfeConkey v. Lamb, 33 N. W. Rep. 
[Ia.] 146.) 

An appeal does not vacate the judgment below. (Static 
v. Doanc, 35 Neb. 707; Nill v. Comparet, 16 Ind. 107; Briggs 
v. Shea, 50 N. W. Rep. [Minn.] 1037; Low v. Adams, 6 Cal. 
277; Bank of North America v. Wheeler, 73 Am. Dec. 
[Conn.] 683; Planters Bank v. Calrit, 41 Am. Dec. [Miss. ] 
616; Scheible v. Slagle, 89 Ind. 323; Padgett v. State, 93 Ind. 
396; State v. Young, 46 N. W. Rep. [Minn.] 204; Sage v. 
ITarpending, 49 Barb. [N. Y.] 166; Allen v. Mayor, 9 Ga. 
286; Thompson v. Giffen, 6 S. W. Rep. [Tex.] 410; Bullion 
Beck & Champion Mining Co. v. Eureka Hill Mining Co., 13 
Pac. Rep. [Utah] 174; Curtiss v. Beardsley, 15 Conn. 523; 
' Sloan’s Appeal, 1 Root [Conn.] 151; 2 Ency. Pl. & Pr. 324, 
325.) 


HARRISON, C. J. 


In an action in the district court of Fillmore county to 
foreclose a mortgage against the real property or farm 
of John L. and Anna L. Gustus, in the due course of pro- 
cedure, a decree for the relief demanded by the plaintiff, 
also some cross-petitioners, was granted and a sale of the 
land for the satisfaction thereof was had, and on motion 
an order of confirmation of the sale was entered in the 
district court. Objections to the confirmation were pre- 
sented for the mortgagors, which on hearing were over- 
ruled, and from the order of confirmation an appeal has 
been perfected to this court for the mortgagors, inclusive 
of the proper appeal bond or undertaking. 

During the pendency of the cause in this court John L. 
Gustus, of appellants, has applied to be allowed to re- 
deem the premises from the sale. This application is 
opposed by the party who purchased. The provisions 
of our law relative to redemption of land from levy and 
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sale, or sale under order of sale or decree of foreclosure 
of a mortgage, are contained in section 497a@ of the Code 
of Civil Procedure, the terms of which are as follows: 
“The owners of any real estate against which a decree of 
foreclosure has been rendered in any court of record, 
or any real estate levied upon to satisfy any judgment 
or decree of any kind, may redeem the same from the 
lien of such decree or levy at any time before the sale 
of the same shall be confirmed by a court of competent 
jurisdiction by paying into court the amount of such de- 
cree or judgment, together with all interests and costs; 
and in case the said real estate has been sold to any per- 
son not a party plaintiff to the suit, the person so re- 
deeming the same shall pay to said purchaser twelve per 
cent interest on the amount of the purchase price from 
the date of sale to the date of redemption, or deposit 
the same with the clerk of the court where the decree or 
judgment was rendered.” It will be noticed that the 
statute fixes the expiration of the time for redemption 
at the date of the confirmation of the sale, and for the 
purchaser herein it is contended that the time of the 
orde? made by the district court must govern, and the 
applicant could not after such time, and cannot now, re- 
deem. Ior the applicant it is urged that he may redeem 
at any time during his appeal. The settlement of the 
question of dispute rests, or depends, on a construction 
of a portion of the section of the Code we have quoted, 
in connection with the effect to be given the appeal from 
the order of the district court. The appeal and bond, if 
_they did not vacate the order of the district court, super- 
seded, suspended, or rendered it inoperative. The pur- 
chaser acquired no rights and the applicant was not di- 
vested of his title to, and rights in, the land. (Tootle v. 
White, 4 Neb. 401; State Bank of Nebraska v. Green, 8 Neb. 
297; State Bank v. Green, 10 Neb. 133.) All things re- 
mained as before the sale and subsequent order of the 
district court, and will so remain and exist until a de- 
cision-in and by this court of the matter appealed. The 
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order of the district court by the perfection of the appeal 
became ineffectual as to all other purposes for which it 
was made, and it certainly does not seem unfair to say 
that it was not of force or effect as against the right to 
redeem; nor does it appear unwarranted to construe the 
section of the Code in its reference to time to have indi- 
cated'the date when the order shall become forceful and. 
of full operation, which it cannot until this court has so 
decreed. 

There were other arguments advanced, but we do not 
deem them of sufficient weight to lead to a conclusion 
other and different than the one we have just annonnced. 
It follows that the motion of the applicant will be sus- 
tained. 

MOTION SUSTAINED. 


Henry O. DEVRIES V. J. W. SQUIRE, TRUSTEE, ET AL. 
FILED JUNE 23,1898. No. 8189. 


1. Deficiency Judgment: Morrcéacrs. A deficiency judgment in an 
action to foreclose a real estate mortgage under the provisions 
of our Code of Civil Procedure, as it existed prior to the legis- 
lative session of 1897 (see Code of Civil Procedure, sec. 847, Com- 
piled Statutes 1895), could not be rendered until the “coming in 
of the report of the sale” of the mortgaged property. 


: ———: Preapine. If by facts pleaded in the petition and 
relief prayed thereon, and by answer filed, issue was joined rela- 
tive to the liability of a debtor for any deficiency, the determina- 
tion by finding in the original decree of such issue was proper 
and of force. 


3. Ruling on Motion for New Trial: Excertions: Review. To obtain. 
a review in this court of points properly presented in the trial 
court by a motion for a new trial there must be an exception to 
the order of the trial court by which the motion was denied. 


Error from the district court of Douglas county. 
Tried below before DuFFIn, J. Affirmed. 


G. W. Shields and F’. C. O’Hollaren, for plaintiff in error. 


George E., Turkington, contra. 
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Harrison, C. J. 


In this, an action of foreclosure of a real estate mort- 
gage, it was pleaded in the petition that the plaintiff 
in error, subsequent to the execution by the then owners 
of the mortgage in suit, purchased the mortgaged prop- 
erty, and that in the instrument of conveyance to him 
there was a clause in reference to the premises in which 
it was stated that the grantee assumed and agreed to 
pay the mortgage debt by which the plaintiff in error 
became obligated and bound. A sale of the mortgaged 
property, the application of the proceeds to the payment 
of the debt, and judgment against certain parties, inclu- 
sive of the plaintiff in error, for any deficiency was 
prayed. The plaintiff in error answered and denied that 
he had assumed and agreed to pay the debt. By the de- 
cree rendered in the cause the amount of the debt was 
stated, and also that for any deficiency designated par- 
ties, of whom was the plaintiff in error, should be liable. 
After sale and confirmation thereof a motion was made 
for a deficiency judgment against the plaintiff in error, 
which was resisted in his behalf. Evidence was taken 
on the subject of his lability for the payment of the 
amount of deficiency, and judgment was rendered against 
him therefor, of which he seeks a reversal in the present 
error proceedings. : 

It is asserted for the plaintiff in error that the juris- 
diction of the district court to render a deficiency judg- 
ment in the action was purely statutory, and by statute 
the adjudication of a recovery of a deficiency could not 
be until after the “coming in of the report of the sale.” 
(See Compiled Statutes 1895, sec. 847, Code of Civil Pro- 
cedure.) This is correct, but in this case there was no 
allowance of a recovery of the deficiency until after the 
report and confirmation of the sale. It is true the court 
did fix, by its decree, who should be liable for any de- 
ficiency, but it did not then render any judgment for the 
amount thereof against them. Against whom the lia- 
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bility might be rendered was of the issues in the cause, 
and, as was entirely proper, was determined and became 
of the settled matter of the litigation. (Stover v. Tomp- 
kins, 34 Neb. 465; Kloke v. Gardcls, 52 Neb. 117.) 

The question of the liability of the plaintiff in error for 
the deficiency, as we have before stated, was heard after 
the confirmation of the sale, and it is asserted for the 
plaintiff in error that the finding and judgment of the 
trial court, to the effect that the plaintiff in error was 
liable for the deficiency, was not sustained by, or was 
contrary to, the evidence. If it be conceded that a trial 
of the question was, at the time it occurred, proper herein, 
which we need not and do not decide, the plaintiff in 
error cannot be heard in this error proceeding, for the 
reason that he did not except to the order of the court by 
which the motion for a new trial was overruled. (Van 
iitten v. Medland, 53 Neb. 569, and citations therein.) It 
follows that the judgment of the trial court will be 


AFFIRMED. 


WESTERN CORNICE & MANUFACTURING WORKS ¥. 
Max Mryer. 


Tittp JUNE 23,1898. No. 8211. 


1, Amendment of Pleadings. An amendment to conform a pleading 
to facts proved or sought to be proved, when it will substantially 
change the claim or cause of action, is not allowable, 


2. Issues on Appeal. Causes on appeal to the district court must be 
tried on the same issues as were presented in the court from 
which appealed. 


3. 


: AMENDMENT OF PLEADINGS. If in an appeal to the district 
court from the judgment of a justice of the peace the bill of par- 
ticulars filed before the justice and the petition filed in the ap- 
pellate court declare on an account for the plaintiff as the origi- 
nal creditor, the Jatter may not, during trial, be amended to 
show that the plaintiff claims by assignment or transfer of the 
account, as this would substantially change the cause of action 
and also present different issues than were of the litigation in 
the inferior court. 
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a ‘Western Cornice & Mfg. Works v. Meyer. 
Error from the district court of Douglas county. 
‘lried below before Krysor, J. Affirmed. 


I’. W. Fitch, for plaintiff in error. 
L. F. Crofoot, contra. 


HARRISON, C. J. 


The plaintiff commenced this action before a justice 
of the peace in Douglas county, and alleged in the bill 
of particulars that the defendant, and others impleaded 
as defendants, and each of them, were “indebted to the 
plaintiff for work, labor, and material furnished at de- 
fendant’s special instance and request” in a stated sum. 
The plaintiff was successful, and the cause was appealed 
to the district court, where, in the petition filed, the as- 
serted cause of action was set forth in the same language 
as in the inferior court. Of some portions there were 
somewhat more specific statements, and the account was 
pleaded in itemized form. For the defendant in error 
there was filed a general denial. ‘here were answers 
for others of defendants, but we need not further notice 
them, for as to all of them, except Max Meyer, the de- 
fendant in error, the ease was before trial, on motion of 
plaintiff, dismissed. 

At the time of or during the trial in the district court 
it became apparent that the plaintiff was not the owner 
of the account in suit as the original creditor, but 
claimed by or through an assignment or transfer thereof 
from the “Western Cornice Works, C. Specht, proprie- 
tor;” and for the plaintiff there was a motion that he 
be allowed to amend the petition so that it would d2- 
clare on the account in favor of the plaintiff as assignee 
of the account, or owner thereof by transfer from the 
business concern which had performed the labor and 
furnished the material as shown in the account in suit. 
his motion the court overruled, or refused to allow 
the amendment; also excluded evidence of the assign- 
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ment or transfer of the account, and at the close of the 
evidence for plaintiff (the trial was to the court, a jury 
had been waived) dismissed the action for the reasou 
that the plaintiff had failed to prove the cause stated in 
the petition. 

In error proceedings to this court the plaintiff urges 
that the trial court erred in the refusal to allow the peti- 
tion to be amended, also in the exclusion of the evidence 
of the change of ownership of the account, and in the 
resultant judgment of dismissal. To recover on the ac- 
count as assignee or owner thereof by transfer or change 
of right and title from the original creditor to it the 
plaintiff must have pleaded and proved the assignment, 
transfer, or change. It was an issuable fact, without plea 
or proof of which the plaintiff could not succeed. (Henley 
v. Evans, 54 Neb. 187; Hoagland v. Van Hiten, 22 Neb. 
681, 23 Neb. 462, 31 Neb. 292.) That the court did not 
permit the petition to be amended as requested was not 
improper. To have allowed the amendment would have 
made elemental of the cause of action the plaintiff’s right 
to recover by virtue of the transfer to it of another’s 
vight. The suit, as amended, would not have been, as 
commenced, one to recover for work done, etc., by the 
plaintiff, but would have been to recover because for a 
consideration the plaintiff had succeeded to the right 
of another party; this would have been a ‘substantial 
change in the cause of action, hence the amendment was 
not allowable; it would have been the substitution of a 
different pleading. (Clarke v. Omaha & 8. W. R. Co., 5 
Neb. 319; Dietz v. City Nat. Bank of Hastings, 42 Neb. 584; 
Harrington v. Wilson, T4 N. W. Rep. [S. Dak.] 1055.) Fur- 
ther than this, to have permitted the partition to be 
changed in the manner proposed would have presented 
different issues for trial in the district or appellate court 
than were tried in the court in which the action was insti- 
tuted. This may not be done. Causes must be tried on 
appeal to the district court on the same issues as in the 
court from which appealed. (Daruer v. Daggett, 35 Neb. 
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695; Spurgin v. Thompson, 37 Neb. 39; Lee v. Walker, 35 
Neb. 689; Bishop v. Stevens, 31 Neb. 786; Fuller v. 
Nehroeder, 20 Neb. 636.) 

The petition, by fair construction, was a declaration on 
awn account in favor of the plaintiff as the original cred- 
itor. Jt is evident from the tenor of the motion of plain- 
tiff’s counsel to amend it that he so construed and con- 
sidered it, and as no assignment or transfer of the 
account was pleaded, evidence of either was properly 
excluded; and had it been received and a judgment for 
plaintiff rendered thereon, when viewed in connection 
with the petition, the judgment must have been set aside 
as unsupported by the petition. (Zhompson v. Stetson, 15 
Neb. 112.) The judgment of the district court was right 
and must be 


AFFIRMED. 


WILLIAM C. TILLSON, APPELLEE, V. ELIZABETH A. BEN- 
SCHOTER, APPELLANT. 


FiLep JUNE 23, 1898. No. 8191. 


1. Judicial Sales: ArprraAisaL: CERTIFICATE OF LiENS. The failure to 
file applications for and certificates of liens as parts of an ap- 
praisal of lands in the sale thereof under decree of foreclosure 
is without prejudice to the rights of defendants, owners in whole 
or part of the equity of redemption. 


ww 


: CONFIRMATION: HARMLESS Error. A judicial sale will not 
be set aside because of errors or irregularities in the conduct 
thereof which were not prejudicial to the rights of the com- 
plainant. 


: APPRAISAL: NoTiIcE. No special notice to a defendant in an 
action is required of an appraisal of lands to be sold under decree 
or order of sale. SULLIVAN, J., dissenting. 


APPEAL from the district court of Buffalo county. 
Heard below before SINCLAIR, J. Affirmed. 


F. G. Hamer, for appellant. 


William Gaslin, contra. 
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Harrison, ©. J. 


In this, an appeal from the confirmation of a judicial 
sale of property under an order of sale to enforce a decree 
of foreclosure of a real estate mortgage, it is complained 
by appellant, the mortgagor and alleged to be still an 
owner of an interest in a portion of the mortgaged prop- 
erty, that (1) a copy of the appraisement, together with 
written applications for and certificates of liens, were 
not filed in the office of the clerk of the district court be- 
fore the advertisement of the sale; (2) the property was 
situate in the city of Kearney, and no application was 
made to the city treasurer for a certificate of liens; (3) 
there was no notice to the appellant that the appraise- 
ment would be made ov had been made. hat applica- 
tions for or certificates of liens were not made or filed 
was not an objection to confirmation of the sale of any 
avail to appellant. (See Humer v. MeNinley-Lunning Loan. 
é Trust Co., 52 Neb. 705; Smith v. Foaworthy, 39 Neb. 214; 
Craig v. Stevenson, 15 Neb. 362; La Flume v. Jones, 5 Neb. 
257.) Moreover, the property sold for a sum in excess of 
two-thirds of the gross valuation placed on it by the 
appraisers, and if deductions of liens were made and the 
record did not disclose the applications for and certifi- 
cates of the liens, there was no prejudice to the rights 
of the complainant, and nothing for which the sale should 
be set aside. (Miller v. Lanham, 35 Neb. 886.) The ap- 
praisement is a part of the proceedings in the action of 
which there is no requirement of special notice to the 
defendant. (Smith v. Foxworthy, 89 Neb. 214; Towa Loan 
& Trust Co. v. Stimpson, 53 Neb. 536.) It follows that the 
decree of the district court must be 

AFFIRMED. 
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W. F. R. Mitts, RECEIVER, APPELLEE, v. F. G. HAMER 
ET AL., APPELLANTS, 


FILep JUNE 23, 1898. No. 8214. 


1. Judicial Sales: OBJECTIONS TO CONFIRMATION. It is no valid ground 
of objection to confirmation of sale that the defendants were not 
notified of the issuance of the order of sale and of the meeting of 
the appraisers. SULLIVAN, J., dissenting. 


2. 


: OBJECTIONS TO APPRAISEMENT. Objections to the appraise- 
ment of real property under a decree of foreclosure must be made 
prior to the sale by a motion to vacate the appraisement. 


3. Review Without Bill of Exceptions. The finding of the trial court 
on a question of fact cannot be reviewed in the absence of a bill 
of exceptions preserving the evidence upon which such decision 
was made. 


APPEAL from the district court of Buffalo county. 
Heard below before SINCLAIR, J. Affirmed. 


F. G. Hamer, for appellants. 
Dryden & Main, contra. 


Norvat, J. 


This is an appeal by the defendants from an order con- 
firming the sale of their property made under a decree of 
foreclosure. 

It is urged that no notice was given the defendants of 
the issuance of the order of sale and of the meeting of 
the appraisers. The statute requires no such notice to be 
given, and to hold that the sale is erroneous for want of 
such notice would be the rankest kind of judicial legis- 
lation. It is no valid ground for setting aside the sale 
that no notice of the time of making the appraisement 

_was given the defendants. (Smith v. Foxworthy, 39 Neb. 
214; Iowa Loan & Trust Co. v. Stimpson, 53 Neb. 536.) 

It is insisted that the appraisers made an error in de 
ducting the amount of taxes against the property, that 
the interest of defendants on each quarter section was 
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not separately appraised, and also that Louis S. Deets, 
one of the appraisers, was prejudiced against the defend- 
ant Hamer. These objections cannot be considered, for 
the very good reason the appraisement was not assailed 
on either of those grounds prior to the sale. It is an 
inflexible rule that objections to an appraisement of prop- 
erty under a decree of foreclosure must be filed in the 
district court prior to the sale. (Vought v. Foxworthy, 38 
Neb. 790; Smith v. Foxworthy, 39 Neb. 214; Heklund v. 
Willis, 42 Neb. 737; Burkett v. Clarke, 46 Neb. 466; Acar- 
ney Land & Investment Oo. v. Aspinwall, 45 Neb. 601; Overall 
v. McShane, 49 Neb. 64.) 

The objection that the appraisement was so low as 
to constitute a fraud upon the rights of the defendants 
is without merit, since the evidence adduced on the hear- 
ing, if any, has not been preserved by a bill of excep- 
tions. Iivery presumption is in favor of the correctness 
of the decision of the trial court until the contrary is 
shown. 


AFFIRMED. 


MicHAnL O. MAUL EY AL. V. JOHN C. DREXEL, SHERIFF. 
FILED JUNE 23,1898. No. 8132. 


1. Parties: Susstrrution: Exception: REVIEW. Where no exception 
is taken to an order substituting a party plaintiff, such order 
cannot be reviewed. 


2, Action on Official Bond: EvipEence. In a suit on the official bond 
of a coroner the introduction in evidence of a copy of such bond 
is not prejudicial error, where the execution, delivery, and ap- 
proval of said bond are admitted by the answer. 


3. Voluntary Assignment to Sheriff: Successor IN OFFIcE. Where 
property is assigned to the sheriff and his successors in office 
in trust for the benefit of the creditors of the assignor, on the 
expiration of the term of the then sheriff the execution of the 
trust devolves upon his successor in office, in case the assignee 
chosen by the creditors fails to qualify and enter upon the du- 
ties of assignee. 


4. 


: DESCRIPTION OF PRopERty. A deed of assignment which 
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describes the property conveyed with sufficient particularity to 
enable the same to be readily identified is not rendered void by 
the failure to attach to such deed a copy of the schedule of prop- 
erty referred to therein as being on file in the office of the county 
judge, and containing a more specific description. 


: Execution: EVIDENCE. An objection to the admission of 
a deed of assignment in evidence that it was not executed or 
acknowledged in the manner in which a conveyance is required 
to be executed and acknowledged is too general and not sufti- 
ciently specific to reach defects in the form of execution and 
acknowledgment of the instrument. 


6. 


: REGISTRATION. An assignment of personal property for the 
benefit of creditors should be filed in the office of the county 
clerk of the county where the assignor resides within twenty- 
four hours after its execution, and is not void because not filed 
for record with the register of deeds within that period. 


7. Evidence: Apmissrons. Admissions of a party against interest are 
receivable in evidence against him. 


&. Sheriff: ConveRsION: INVENTORY: EVIDEXCE. In ar action against 
a sheriff or coroner for conversion of property seized by him 
under a crit of attachment the inventory and appraisement 
made and signed by such officer in the attachment proceedings 
are admissible in evidence against him on the question of the 
value of the property. : 


. 


9. : : VALUE oF Goops. And in such action of conversion 
the amount the officer received for the goods at the attachment 
sale is not a proper criterion for determining their value at the 
time of their conversion. The sum realized at such sale is an 
immaterial issue. 


10. Voluntary Assignment: VaLipITy oF DEED: QUESTION oF Law. 
Whether a deed of assignment is void for reasons which appear 
on its face is a question of law for the court, and not for the jury, 
to determine. 


11. Market Value of Property. Market value is not what property is 
worth solely for the purpose for which it is devoted, but the 
highest price it will bring for any and all uses to which it is 
adapted, and for which it is available. 


42. Instructions: HarMLEss Error. Error in an instruction is not 
available to a party where he was not prejudiced thereby. 


Error from the district court of Douglas county. 
Tried below before BLar, J. Affirmed. 


Bartlett, Baldrige € De Bord, C. P. Halligan, and Lee 8. 
Hstelle, for plaintiffs in error. 
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Winfield S. Straarn, contra. 


NORVAL, J. 


On July 10, 1893, the firm of Rhoads & Sievers, of the 
city of Omaha, executed an assignment for the benefit of 
all its creditors to George A. Bennett, sheriff of Doug- 


las county. The following is a copy of the deed of as- 
signment: 


“This indenture, made and executed at Omaha, the 
day of July, A. D. 1893, by and between Darius G. 
Rhoads and William Sievers, of the county of Douglas 
and the state of Nebraska, copartners doing business 
in the city of Omaha under the firm name and style of 
Rhoads & Sievers, parties of the first part, and George 
A. Bennett, sheriff of Douglas county, Nebraska, party 
of the second part, 

“Witnesseth, that the said first parties, pursuant to the 
statute of the state of Nebraska in such case made and 
provided, and in consideration of $1 to them in hand 
paid, before the delivery of these presents, the receipt 
whereof is hereby acknowledged, and in consideration 
of the covenants and agreements hereinafter expressed, 
do hereby transfer, assign, set over, bargain, sell, and con- 
vey, give, grant,and release to the said George A. Bennett, 
sheriff as aforesaid, party of the second part, all such 
property of the said Rhoads & Sievers, copartners as 
aforesaid, whether the same be real or personal or mixed, 
and all our right, title, and interest in and to any and all 
property, both real and personal, and also the stock 
of goods now on hand located at, and known and de- 
scribed as follows, to-wit: All that part of lot one (1), 
five (5), and six (6), block two hundred and twenty-three 
(223), in said city of Omaha, lying and being south of 
a line drawn parallel to and fifty feet distance southerly 
from the center line of the main track of said Omaha 
& North Platte railroad, as now located over and across 
said block 223, in the city of Omaha, and all books of 
account of said Rhoads & Sievers, and all of our notes 
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and accounts or bills of exchange of whatever name or 
nature to the said partnership belonging, amd all choses 
in action and claims against any and all persons, and 
more particularly described in the schedule prepared and 
this day filed in the office of the county judge of Douglas 
county, Nebraska, according to law; the leasehold in- 
terests of said parties in and to the real estate being 
known and described as follows, to-wit: AJ] that part 
of lot one (1), five (5), and six (6), block two hundred and 
twenty-three (223), in said city of Omaha, lying and 
being south of a line drawn parallel to and fifty feet 
_ distance southerly from the center line of the main track 
of said Omaha & North Platte railroad as now located 
over and across said block 223, in the city of Omaha; 
to have and to hold the same under the said sheriff, 
George A. Bennett, and successor and successors who 
may be appointed by the county clerk of Douglas county, 
Nebraska, according to law, and their assigns, in trust, 
for the use and benefit of all the creditors of said co- 
partnership of Rhoads & Sievers, as aforesaid, in pro- 
portion to the amount of their respective claim, the sec- 
ond party, and his successor or successors, in trust, to 
make an equal distribution of all such estate, whether 
real, personal, or mixed, among all such creditors, within 
the time and according to the terms prescribed by the 
laws of the state of Nebraska. 

“And we, the said Rhoads & Sievers, do hereby con- 
stitute and make the said second party, and his succes- 
sors, as assignee of our estate, our lawful attorney for 
ourselves as such copartners, and in our name, place, 
and stead and for the uses and purposes aforesaid, and 
to the use and benefit of the said creditors aforesaid, as 
they may be entitled to receive, and to collect all such 
funds as may be due and owing to us as such copartner- 
ship, whether upon notes or in any other way, and to 
receive and manage and dispose of all said property, 
real, personal, or mixed, and to distribute the same and 
the proceeds thereof among all our creditors, in propor- 
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tion to the amount of their respective debts, and giving 
and granting to our said attorney full power and lawful 
authority in and about the premises, and to use the due 
course and processes of law for accomplishing the same, 
and in our name make, seal, and execute due acquittance 
and discharges therefor, according to law, and under the 
- orders and supervision of the county court of Douglas 
county, Nebraska. 

“Witness our hands this 10th day of July, 1893. 

“RHOADS & SIEVERS, 
“By D. C. Rooaps and WM. SIEVERS. 

“Witness: 

“Jas. W. CARR. 
“STATE OF NEBRASKA, \ a 
CouNTY OF DOUGLAS, : 

“Be it remembered that on this day of July, A. D. 
1893, personally appeared before me, a notary public, 
duly appointed, qualified, and acting as such, within 
and for the county aforesaid, Rhoads & Sievers, a co- 
partnership composed of Darius G. Rhoads and ‘William 
Sievers, doing business under the firm name and style 
of Rhoads & Sievers, to me known to be the identical 
persons who subscribed the foregoing instrument and a3- 
signment, and acknowledged that they executed the same 
as copartners, and that as such the same was their vol- 
untary act and deed for the uses and purposes therein 
set forth. 

“Witness my hand and notarial seal this 10th day of 
July, A. D. 1893. 

“T SEAL. | JAs. W. CARR, 
“Notary Public.” 


The assignment was delivered to the officer, or his 
deputy, who immediately took possession of the assigned 
estate, filed the deed of assignment for record in the office 
of the county clerk, and three days later the instrument. 
was also recorded by the register of deeds. Subse- 
quently, C. B. Havens & Co., a corporation ereditor of 
said insolvent, commenced a suit against said Rhoads & 
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Sievers, aided by attachment, and Michael O. Maul, as 
coroner, executed the writ by seizing all the assigned 
property. After the recovery of judgment in that action 
the coroner sold the property under the attachment. pro- 
cess, and the proceeds were applied in satisfaction of 
said judgment. The person chosen as assignee by the 
creditors having failed to qualify, the sheriff continued 
in the trust, and as such assignee instituted this action 
against Maul, and the sureties on his official bond, to 
recover the value of the property so seized under said 
writ of attachment. John C. Drexel, having succeeded 
Bennett as sheriff, was substituted as plaintiff in the 
suit. The trial resulted in a verdict against the defend- 
ants, and from the judgment entered thereon they prose- 
cute this proceeding. 

The petition in error contains eighty-eight assign- 
ments, but we shall specially notice only the more im- 
portant of those argued by counsel. 

The first two assignments of error relate to the sub- 
stitution of John C. Drexel as party plaintiff for and 
instead of Bennett, whose term of office had expired. A 
complete answer to this is that no exception was taken 
to the order in question at the time it was made, and 
the substitution was not pleaded or raised as a defense 
in the answer on which the trial was had. 

Error is assigned because the court refused to sustain 
a motion made by Drexel that he he dismissed out of the 
ease. To this ruling the record does not disclose that 
the defendants caused an exception to be entered. We 
must, therefore, presume that they were then satisfied 
with the order as made, and they will not now be heard 
to urge that it was erroneous. 

Exception was taken to the introduction in evidence 
of a copy of the official bond of the defendant Maul, as 
coroner of Douglas county. No useful purpose could 
have been served by the admission of that instrument 
in the evidence, since the execution, delivery, and ap- 
proval of the bond were alleged by the petition and ad- 
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mitted to be true by the answer, so that no prejudice 
could have resulted to the defendants from the ruling 
under consideration. 

It is argued that the petition fails to state a cause of 
action, because it appears from the record and proceed- 
ings in the case that John C. Drexel is not the real party 
in interest in the suit. Section 5, chapter 6, Compiled 
Statutes, relating to assignments, provides that “in every 


such assignment the sheriff, and his successor in office, . 


of the county in which the assignor resides, or if there 
be two assignors, in which one of them resides, or if 
there be more than two assignors, in which two or more 
of them reside, shall be named as assignee.” In strict 
compliance with this provision the deed of assignment 
in the case at bar was made to George A. Bennett, as 
sheriff of Douglas county, and his successor or successors 
in office, in trust. Drexel succeeded Bennett as sheriff 
of the county, and the duty of carrying out the trust by 
virtne of the statute and deed of assignment devolved 
upon the former upon the expiration of the term of the 
latter, since the person chosen by the creditors of the 
assigned estate failed to qualify or enter upon the duties 
of assignee. The assignment was not made to Bennett 
as an individual, but to him in his official capacity as 
sheriff, and to his successor in office. It is plain that 
Drexel is the real party. in interest. 

Objections were urged in the trial court to the intro- 
duction of the deed of assignment in evidence, and they 
have been renewed in this court. It is strenuously in- 
sisted that the deed of assignment is void for various 
reasons: First—The assignment runs to George A. Ben- 
nett, sheriff, and not as sheriff. This objection is ex- 
ceedingly technical, and devoid of merit. The section 
of the assignment law, already quoted, requires every 
assignment for the benefit of creditors to be made to the 
sheriff and his successor in office, and this deed of as- 
signment was so made, not to Bennett as a private indi- 
vidual, but in his official capacity as sheriff of the county. 
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Second—The deed of assignment refers to a certain 
schedule on file in the office of the county judge of Doug- 
las county, for a more specific description of the property 
assigned, while such a schedule was not annexed to the 
assignment. The assigned estate was with such sufficient 
particularity described in the deed of assignment as to 
enable the same to be readily identified, and the failure 
to attach the schedule in question to said deed did not 
invalidate the assignment. Third—The property was not 
conveyed to Bennett and his successors as required by 
law, but “unto the said sheriff, George A. Bennett, and 
successors who may be appointed by the county clerk of 
Douglas county, Nebraska, according to law, and their 
assigns, in trust, for the use and benefit of all the cred- 
itors of said copartnership of Rhoads & Sievers,” etc. 
That portion of thé provision quoted relating to the suc- 
cessor or successors who may be appointed by the county 
clerk is nugatory, but such clause does not invalidate 
the whole assignment. The statute designates the man- 
ner in which a successor of an assignee of an insolvent 
estate shall be chosen, and such mode will prevail over 
any different direction upon the subject in the deed of 
assignment. No successor of the assignee could be 
chosen by the county clerk, and none has been so se- 
lected, and the deed of assignment does not attempt to 
authorize such officer to make such appointment. It 
merely conveys the property in trust to the assignee and 
his successor or successors “who may be appointed by 
the county clerk.” It is obvious that the use of this 
clause was a mere clerical error of the scrivener, and its 
insertion was not intended as a limitation upon the stat- 
ute. Fourth—-The assignment confers powers upon the 
assignee other and different from those prescribed by 
the statute. The argument of counsel for defendants 
has failed to convince us that this objection was well 
taken. On the other hand, it is very evident that this 
assignment can be enforced without in any manner con- 
travening the law relating to assignments, The assign- 


454 NEBRASKA REPORTS. [ VOL. 55 


Maul v. Drexel. 


ment does not give a preference to the smaller over the 
larger creditors, since it is expressly stipulated that the 
proceeds arising from the assigned estate should be dis- 
tributed “among all our creditors in proportion to the 
amount of their respective debts.” No preference what- 
ever was attempted to be given to one debt or class of 
debts over another; but all creditors were to share pro 
vate in the proceeds. 

Another objection urged to the receipt in evidence of 
the assignment is that it was not executed or acknowl- 
edged in the manner in which a conveyance was re- 
quired to be executed and acknowledged. This objec- 
tion was exceedingly general, and did not indicate to 
the trial court the particular defects relied upon to in- 
validate either the execution or acknowledgment of the 
instrument. (Gregory v. Langdon, 11 Neb. 166; Rupert v. 
Penner, 35 Neb. 587.) The deed of assignment was signed 
“Rhoads & Sievers, by D. G. Rhoads and Wm. Sievers,” 
and to the instrument is appended the certificate of ac- 
knowledgment by a notary public of Douglas county 
reciting that Rhoads & Sievers, a copartnership con- 
posed of Darius G. Rhoads and William Sievers, to the 
officer known “to be the identical persons who subscribed 
the foregoing instrument and assignment, and acknowl- 
edged that they executed the same as copartners, and as 
such the same was their voluntary act and deed for the 
uses and purposes therein set forth.” The assignment 
having been signed by the firm of Rhoads & Sievers and 
an acknowledgment of the execution of the instrument, 
we are not called upon, under the general objection 
urged to the introduction of the deed of assignment in 
evidence, to decide whether the form of the execution 
and acknowledgment of the instrument were technically 
accurate and sufficient to satisfy the demands of the 
statute. 

It is insisted that the deed of assignment is invalid and 
should not have been admitted in evidence, since it was 
not filed in the office of the register of deeds of Douglas 
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county until July 13, 1893, three days after its execution. 
By section 6, chapter 6, Compiled Statutes, it is provided 
that a deed of assignment “within twenty-four hours 
after its execution shall be filed for record in the clerk’s 
office of the county in which the assignee resides. If 
it shall convey real estate it shall be recorded in the 
deed reeord, and entered upon the numerical index in 
said office, otherwise it shall be recorded in the miscel- 
laneous record. * * * A failure to file such assign- 
ment for record within the time aforesaid in any county 
in which by the terms of this section it is required to be 
recorded, shall avoid such assignment as to property situ- 
ate in such county,” etc. After the foregoing provisions 
became a law the legislature created the office of regis- 
ter of deeds for each county of the state containing a 
certain population (Session Laws 1887, ch. 30), and in- 
struments affecting real estate are required to be filed 
and recorded in such oflice. This assignment conveyed 
no real estate, as the assignors owned none, but personal 
property merely, and is not invalidated because not re- 
corded by the register of deeds. It was filed in the office 
of the county clerk of Douglas county within twenty-four - 
hours after its execution, which is in compliance with the 
strict letter of the statute, and is sufficient. (Lancaster 
County Bank v. Horn, 34 Neb. 742.) 

It is argued that the decision just cited is not in point 
here, since in that case the assignment was of personal 
property alone. That is precisely the situation of the 
assignment before us. Rhoads & Sievers owned no real 
estate and the deed of assignment described none as 
being conveyed or assigned. It is true a certain lease- 
hold interest of the parties in realty was assigned. But 
such interest was not veal, but personal, property. (Mul- 
loy v. Kyle, 26 Neb. 316.) 

It is suggested that the assignment is void on its face 
for the alleged reason that it does not transfer to the 
assignee all the property, real and personal, of the as- 
signor. If this argument is sound, we fail to comprehend 
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the plain import of the language of the deed of assign- 
ment. Jt in express terms purports to convey all the 
vight, title, and interest of the insolvents in and to all 
their property. , 

Complaint is made of the admission by the trial court 
in evidence, over the objection of the defendants, of the 
inventory and appraisement of the property under the 
writ of attachment. The defendant Maul, in his official 
capacity as coroner, participated in, ard signed, the ap- 
praisement, which fixed the value of the goods in contro- 
versy at $2,810.90. The appraisement was an admission 
of Maul in writing, over his own signature, of the value 
of the property, and such paper was competent evidence 
tending to prove such value in an action against him and 
the sureties on his official bond for the conversion of the 
goods by reason of the levy of the writ of attachment. 
The receipt in evidence of the inventory was not conclu- 
sive on the question of value, but that it was proper to 
allow the same to go to the jury there cannot be a shadow 
of doubt. Admissions against interest are invariably re- 
ceivable as evidence agaiust the party making them, ac- 
- cording to the writers on the law of evidence. 

Many rulings of the court below on the introduction 
of evidence relating to the value of the property are ar- 
gued in the brief of counsel, which, owing to the length 
of this opinion, we will not discuss separately. We have 
patiently examined all of them with considerable care 
and find no substantial cause for complaint, or that de- 
fendants were prejudiced by the rulings assailed. The 
value of the property as stated in the appraisement, with 
the interest thereon until the date of the verdict, it is 
conceded by counsel, equals the sum found by the jury, 
and which evidence alone, had-all other testimony offered 
by plaintiff on the subject of value been excluded, would 
have been ample to sustain the amount of the recovery 
in this case. The property was sold under the attach- 
ment proceedings to C. B. Havens, and the defendant en- 
deavored to prove the amount which the property brought 
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at such sale. The evidence was excluded, and we think 
it was properly rejected. The sum realized by the officer 
at the attachment sale was no proper criterion for de- 
termining the value of the goods at the time of their 
conversion. (Watson v. Coburn, 35 Neb. 499.) 

The following instruction is criticised: “Under the 
pleadings and evidence in this case the plaintiff is enti- 
tled to recover of the defendant the fair market value 
on the 20th of July, 1893, of the articles mentioned in 
the plaintiff’s petition and proved to have been taken 
from the sheriff by defendant Maul under and by virtue 
of his writ of attachment on the 20th of July, 1893, and 
interest thereon at seven per centum per annum from 
that date to February 5, 1895.” By the foregoing the 
court directed a verdict for plaintiff below, submitting 
to the jury for their consideration the single question 
as to the value of the property. No other issue of fact 
was tendered by the pleadings. Itis true that the answer 
pleaded that the assignment was void for certain reasons 
appearing on the face of the instrument, which raised 
questions of law for the court alone to decide, which 
objections to the validity of the assignment we have 
already sufficiently considered. The plaintiff, under the 
pleadings, was entitled to a verdict, the amount alone 
being for the jury to pass upon, and the instruction 
quoted was, therefore, not erroneous. 

Objection is urged against the second paragraph of the 
court’s charge, which reads as follows: “By fair market 
value is meant the value of the property in controversy 
for the most advantageous uses to which it might then 
have been applied,—the highest price it would then have 
brought for any and all uses. It is what any one who 
wanted it, and who was willing to pay what it was worth, 
cash down, would have been willing to have paid for it.” 
Undoubtedly the measure of damages for conversion is 
usually the fair market value of the property at the time 
and place of conversion. It is argued that this rule is 
infringed by the instruction now being considered, for the 
reason that the uses to which the property might have 
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been devoted do not enter into the question of value. 
In determining the market value of real estate this court 
said in Lowe v. City of Omaha, 33 Neb. 587, “it was proper 
to take into consideration not only the use to which it. 
was at that time devoted, but the availability for any 
other purpose and the demands therefor, so far as the 
same entered into and affected its market value. If it 
was worth most in the market as a residence, the plaintiff 
was entitled to have such value considered, but if it would. 
have sold for the highest price for some other use to 
which it was adapted, she was entitled to that. The 
market value of any thing is tle highest price it will 
bring for any and all uses.” In the opinion in that case 
several adjudications of other courts are cited which fully 
sustain the doctrine quoted, and the rule is equally appli- 
cable in determining the value of personal property. If 
a horse is converted, the owner is entitled to recover its 
value not alone for the purpose to which it is devoted, 
but the highest market price it will command for any 
and all purposes to which the animal is adapted. De- 
fendants could not have been prejudiced by limiting the 
recovery to the cash value of the property. Experience 
has shown that property will sell less for cash than on 
time, so that if the use of the words “cash down” in the 
instruction was erroneous, such error is not available to 
the parties assailing the verdict and judgment. 

The defendants complain of the refusal of the court to 
instruct the jury that they should disregard the appraise- 
ment introduced in evidence in determining the value 
of the property. Such an instruction was tendered, and 
refused, but no exception was taken by the defendants 
at the time. It has been often judicially asserted that 
exceptions to instructions, whether given or refused, 
must be taken at the time or they will not be reviewed in 
the appellate court. 

The record discloses that the defendants have had a 
fair and impartial trial, and, no reversible error appeav- 
ing. the judgment is 

‘AFFIRMED. 
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Paxton & GALLAGHER V. WILLIAM R. LEARN, CON- 
STABLE, 


FILED JUNE 23,1898. No. 8161. 


1. Replevin: PLEADING: CHATTEL MorTcacEs. In replevin, where 
plaintiff bases his right to possession of the property upon a 
special ownership by virtue of a chattel mortgage, he must plead 
the facts which create such special ownership and right to pos- 
session. 


2. B : : Eviprnce. An allegation of general own- 
ership and right of possession cannot be proved by introducing 
in evidence a mortgage on the chattels replevied. 


Be : EvipENcE. Jvidence examined, and held not to establish an 


absolute ownership of the property in plaintifts. 


Error from the district court of Douglas county. 
Tried below before Buair, J. Affirmed. 


McCabe, Wood, Newman & Elmer, for plaintiffs in error. 
Bartlett, Baldrige & De Bord, coutra. 


NorRVAL, J. 

David Davidson on June 27, 1893, was engaged in the 
grocery business in South Omaha, and being insolvent, 
he gave to several of his creditors mortgages covering 
his entire stock of merchandise, as follows: Consoli- 
dated Coffee Company, $922.80; John Bradley, $405.97; 
Paxton & Gallagher, $568.98, and others. The mort- 
gages had priority in the order named. Allen Bros. had 
an attachment lien for $138.25, superior to the lien of 
Paxton & Gallagher. Under and in pursuance of an 
agreement between mortgagor and the mortgagees 
Davidson remained in the possession of the goods, dis- 
posed of them in the regular course of trade at retail, 
replenished the stock from time to time from the pro- 
ceeds of the sale, and paid off prior to the following 
October the claims of all the above mentioned creditors, 
excepting Paxton & Gallagher. Davidson remained in 
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possession of the stock until August, 1894, and made 
sales therefrom, used the proceeds to purchase new goods 
and defray the expenses of running the business, but 
paid no portion of the mortgage debt to Paxton & Galla- 
gher. On June 28, 1893, the American Biscuit & Manu- 
facturing Company obtained a judgment before a justice 
of the peace of Douglas county against Davidson for the 
sum of $123.25 debt, and costs. Execution was issued 
on this judgment on August 20, 1894, and delivered to 
William R. Learn, constable, who levied the writ on the 
same day upon certain merchandise in the possession of 
Davidson, as his property, a portion of the same being 
covered by the mortgages aforesaid, and the remainder 
being goods purchased after the mortgages were exe- 
cuted. Paxton & Gallagher thereupon instituted this 
action of replevin against Learn, before a justice of the 
peace, to recover the property so seized under the execu- 
tion, claiming to be the absolute owner of the portion of 
the goods bought by Davidson subsequent to the giving 
of the mortgage, and asserting a mortgage lien on the 
remainder of the stock. Upon giving bond the goods 
were delivered to Paxton & Gallagher. It appearing 
from the return of the officer that the value of the prop- 
erty was not within the jurisdiction of the justice, the 
cause was certified to the district court. A trial was 
there had, without pleading by either party, upon the 
affidavit in replevin and the transcript from the justice 
of the peace, and on motion of the defendant a verdict 
was returned in his favor, upon which judgment was 
subsequently entered. 

The mortgage to Paxton & Gallagher was given to se- 
cure a bona fide indebtedness, but it is insisted that the 
transaction was rendered fraudulent as to the creditors 
of Davidson, by reason of the subsequent acts and con- 
duct of the parties to the mortgage, and able and ex- 
haustive arguments are presented in the briefs for and 
‘against the proposition. In our view it is unnecessary 
{o consider this question, as the decision of the case may 
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properly be put upon other grounds. As previously 
stated, Paxton & Gallagher claim to be the absolute 
owners of a part of the goods, and to have a special in- 
terest in the remainder by viritie of the chattel mort- 
gage. There is not a scintilla of evidence to be found in 
this record tending to prove that the firm of Paxton & 
Gallagher owned in its own right any portion of the prop- 
erty in controversy. It neither bought it nor paid there- 
for. On the other hand, it is undisputed that the goods 
acquired subsequent to the execution of the mortgage 
were paid for by Davidson from the proceeds derived 
from the sale of the mortgaged stock, that Paxton & Gal- 
lagher merely had a lien thereon for the amount of its 
debt, and any portion of the property remaining after 
satisfying the mortgage was to belong to Davidson. It 
is confidently asserted that there is entire failure of proof 
to establish an absolute ownership in plaintiffs to any 
portion of the replevied goods. ‘The replevin affidavit did 
not state facts sufficient to show that plaintiffs had the 
right of possession of the property by reason of a special 
interest therein. The affidavit in replevin avers “that 
plaintiff is the owner of the following described property, 
to-wit: * * * That plaintiff’s ownership of said 
property is a qualified ownership purchased upon an un- 
paid chattel mortgage on a part of said property, and to 
the balance as the absolute and unqualified owner.” 
There is no other averment relating to plaintiffs’ right of 
possession. No condition or stipulation contained in the 
chattel mortgage is set forth, nor is it alleged that the 
condition of the mortgage has been broken by the mort- 
vagor or that any portion of the mortgage indebtedness 
is due. The facts constituting the special ownership and 
plaintiffs’ right of possession at the time the action was 
instituted should have been averred. (Musser v. King, 40 
Neb. 892; Randall v. Persons, 42 Neb. 607; Sharp v. John- 
son, 44 Neb. 165; Camp v. Pollock, 45 Neb. 771; Strahle v. 
First Nat. Bank of Stanton, 47 Neb. 319; Garber v. Palmer, 
47 Neb. 704; Raymond v. Miller, 50 Neb. 506; Griffing v. 
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Curtis, 50 Neb. 334; Robinson v. Kilpatrick, 50 N Neb. 795; 
Norcross v. Baldwin, 50 Neb. 885; Hudelson v. First Nat. 
Bank, 51 Neb. 557; Bolin v. Fines, 51 Neb. 650; Thompson 
& Sons Mfg. Co. v. Nicholls, 52 Neb. 312.) Plaintiffs having 
failed to allege the facts creating the special ownership 
in the property, it is unnecessary to determine whether 
such special interest was established by the proofs. The 
averment of general ownership and right of possession 
cannot be proven by the introduction in evidence of the 
chattel mortgage. The judgment is 


AFFIRMED. 


Unitmp Srares NATIONAL BANK OF OMAHA V. J. H. 
GEER ET AL. 


FILED JUNE 23,1898. No. 7607. 


1. Commercial Paper: INDORSEMENT: EvipEencre. Where commercial 
paper is indorsed in blank, the terms of the contract may be 
shown by parol evidence to be different from those which the law 
implies in such cases. 


2. £ : . A restrictive indorsement in unambiguous 
language cannot be contradicted or explained by evidence resting 
in parol. 

3. ; A . A certificate of deposit indorsed by the 


payee, “Pay to the order of R. C. O., Cash, for account” of the 
indorser, is a restrictive indorsement, vests no general property 
to the paper in the indorsee, but merely constitutes him an agent 
for the purpose of collecting; and parol evidence is not admissi- 
ble to establish that the transfer of title was absolute. 


The former opinion in this case, reported 
in 53 Neb. 67, overruled. 


REHEARING of case reported in 53 Neb. 67. Former 
decision overruled and judgment below affirmed. 


J.C. Cowin and W. D. McHugh, for plaintiff in error. 
O. H. Scott and Cobb & Harvey, contra. 


Vou. 55] JANUARY TERM, 1898. 463 


United States Nat. Bank v. Geer. 


NORVAL and SULLIVAN, JJ. 


At the last term of this court a decision was entered 
in this case reversing the judgment of the trial court. 
Upon a proper application a rehearing was granted, and 
the cause has been a second time submitted for our con- 
sideration. The issues involved and the essential facts 
of the case are stated with sufficient accuracy in the 
former decision reported in 53 Neb. 67. In reversing the 
judgment below we proceeded upon the theory that the 
form of the indorsement of the certificate of deposit was 
ambiguous and not conclusive, as to the intentions of the 
parties; that it was permissible to show by parol evi- 
dence the exact nature of the contract, and that the only 
inference to be drawn from the proofs established a sale 
of the draft and not a bailment for collection. A careful 
re-examination of the record and questions thereby pre- 
sented, assisted by the able argument of counsel, has con- 
vinced us that the former decision was erroneous. In 
the opinion it was said: “Whatever may be the law 
elsewhere, it is the law of this state that as between the 
immediate parties the true relationship may be shown, 
notwithstanding the form or terms of the indorsement 
itself,” citing Roberts v. Snow, 27 Neb. 425; Dusenbury v. 
Albright, 31 Neb. 345; Salisbury v. First Nat. Bank of Cam- 
bridge, 837 Neb. 872; Holmes v. First Nat. Bank of Lincoln, 
38 Neb. 326; Corbett v. Fetzer, 47 Neb. 269. The adjudica- 
tions of this court do not warrant the statement of the 
rule as broadly as above indicated, nor do the decisions 
elsewhere support such a doctrine. The general rule is, 
and it has been frequently asserted by this court, that 
the terms of a written contract cannot be contradicted, 
varied, or explained by parol evidence of a prior or 
contemporaneous oral agreement between the parties. 
(Hamilton +. Thrall, T Neb. 210; Dodge v. Kiene, 28 Neb. 
216; Watson v. Roode, 30 Neb. 264; Kaserman v. Fries, 33 
Neb. 427; Mattison v. Chicago, R. I. & P. R. Co., 42 Neb. 
545; Clarke v. Kelsey, 41 Neb. 766; Masxwell v. Burr, 44 
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Neb. 31; Commercial State Bank v. Antelope County, 48 
Neb. £96; Waddle v. Owen, 48 Neb. 489; Nebraska Eaxposi- 
tion Ass'n v. Townley, 46 Neb. 893.) It is true this court 
has more than once decided that when the rights of bows 
fide purchasers of negotiable paper for value before ma- 
turity are not involved, it is competent to show by parol 
evidence, in cases of indorsement in blank of such paper, 
that the terms of the agreement between the parties were 
other and different from those which arise by presump- 
tion of Jaw. (/Tolines v. First Nat. Bank of Lincoln, 38 Neb. 
826; Corbett v. Hetzer, 47 Neb. 269.) The principle under- 
lying these cases does not contravene the general rule, 
recognized and applied by this and other courts, that 
parol contemporaneous evidence cannot be received to 
contradict or vary the terms of a written instrument, for 
the obvious reason that the contract of a blank indorse- 
ment is not expressed in writing, but rests in legal im- 
plications, and this prima facie presumption of law may 
be overthrown, as between the original parties to such 
an indorsement, by the admission of competent parol 
evidence establishing the real terms of the agreement. If 
the law conclusively presumed the liability created by au 
indorsement in blank of commercial paper, then, of 
course, the actual terms of the contract would not be a 
proper subject of inquiry, and neither party wonld be 
permitted to show by parol the true agreement. But the 
presumption of liability arising from such an indorse- 
ment is prima facie merely, and not conclusive; hence, as 
against all except bona fide holders for value, the true 
terms of the contract may be shown by evidence resting 
in parol. The indorsement of the Hebron bank on the 
certificate of deposit involved herein was an express writ- 
ten contract, not open to contradiction or explanation by 
proof of extrinsic facts, and conclusively proves an 
agency merely, and that the title and ownership of the 
paper never passed to the Capital National Bank. This 
doctrine is sustained by an unbroken line of authorities. 

In First Nat. Bank of Chicago v. Reno County Bank, 3 
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Fed. Rep. 257, it was distinctly decided that an indorse- 
ment of a bill of exchange directing the drawee to pay to 
another “on account of” the indorser, or “for collection,” 
is a restrictive indorsement carrying with it notice that 
the indorser did not thereby part with title to the paper 
or to its proceeds when collected. To the same effect are 
Beal v. City of Somerville, 50 Fed. Rep. 647; Hoffman v. 
First Nat. Bank of Jersey City, 46 N. J. Law 605; Cecil 
Bank v. Farmers Bank of Maryland, 22 Md. 148; 1 Morse, 
Banking sec. 217; Blaine v. Bourne, 11 R. 1. 119; Sweeny 
v. Haster, 68 U. S. 166; Balbach v. Frelinghuysen, 15 Ved. 
Rep. 675; First Nat. Bank of Crown Point v. First Nat. 
Bank of Richmond, 76 Ind. 561; White v. Miners Nat. Bank, 
102 U.S. 658. , 

Leary v. Blanchard, 48 Me. 269, was an action upon a 
promissory note indorsed by the payee, “Pay to Arthur 
Leary, or order, for account of the Atlas Mutual Insur- 
ance Co.” It was ruled that the indorsement was re- 
strictive and parol evidence was inadmissible to show 
that the transfer was absolute. : 

A draft bore the following indorsement: “Pay Penn 
Bank, or order, for account of People’s Bank, McKees- 
port, Pa. C. R. Stuckslager, Cashier. D. Gardner, As. 
Cash.” This indorsement was before the court for con- 
. sideration in Freeman’s Bank v. National Tube Works Co., 
151 Mass. 413, and it was held to be restrictive for collec- 
tion, merely giving notice that the title and ownership 
of the paper had not passed from the indorser. 

Third Nat. Bank of Syracuse v. Clark, 23 Minn. 263, was 
an action on a promissory note made payable to the order 
of the Williams Mower & Reaper Company and indorsed 
by the payee to the Third National Bank of Syracuse, or 
order, for collection. It was adjudicated in that case 
that the indorsement was restrictive and that parol evi-. 
dence was not admissible to prove it absolute. (Rock 
County Nat. Bank v. Hollister, 21 Minn. 385.) 

In Armour Bros. Banking Co. v. Riley County Bank, 30 
Kan. 163, there was involved the scope and effect of the 

34 . 
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following indorsement on a draft: “Pay W. H. Wynants, 
Esq., Cashier, or order, for account of the Riley County 
Bank of Manhattan, Kansas. J. K. Winchip, Cashier.” 
Parol evidence was offered to contradict the indorsement, 
which, upon objection, was excluded by the trial court. 
Brewer, J., in delivering the opinion of the court on re- 
view, used this language: “The ruling of the district court 
was founded upon the idea that this indorsement is a re- 
strictive indorsement, defining the rights and title of the 
indorsee, and not open to contradiction or explanation by 
parol testimony. In other words, this indorsement is 
a written contract, conclusive as against any parol testi- 
mony, and which shows absolutely that the plaintiff was 
not the owner, the real party in interest, but only held the 
draft as agent, and for the purposes of collection. That 
this is a restrictive indorsement, and that it operated to 
transfer the draft to the plaintiff only as agent for pur- 
poses of collection, cannot be doubted. (Byles, Bills 152; 
1 Daniel, Negotiable Instruments sec. 698; Blaine v. 
Bourne, 11 R. I. 119, 23 Am. Rep., 429, and cases cited in 
the opinion.) In this latter case, speaking of an indorse- 
ment almost identical with the one at bar, the court says: 
‘The indorsee is rather an agent of the indorser with 
power of substitution, and the bill is still in the posses- 
sion of the indorser by his agent.’ And again: ‘The 
words are notice that the restricted indorsee has no 
property in the bill” It will be perceived that this is 
not a mere blank indorsement, but one in which the con- 
tract is written out in full, and, therefore, like any other 
written contract, not to be contradicted or varied by parol 
evidence (Greenleaf, Evidence, secs. 277,281,282; 1 Daniel, 
Negotiable Instruments sec. 717); so that upon the face 
of the paper it appears affirmatively that the plaintiff is 
not the owner, but only an agent for collection.” 

No case has come within the range of our vision which 
is in conflict with the adjudications already mentioned, 
nor is it believed that any decision can be found which 
lends support to the doctrine that it is competent to 
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prove, in case of a restrictive indorsement like the one 
before us, that the actual contract was different from the 
one expressed in writing on the back of the certificate of 
deposit. 

It is argued by counsel for plaintiff in error that the 
contractual rights of the parties are not expressed in 
the indorsement in question; that the law infers a con- 
tract therefrom. We quote from the brief: “When one 
writes upon the back of a negotiable instrument ‘pay to 
the order of A. B., for account of, and signs it, his con- 
tract is not set forth in the writing. His obligations un- 
der this indorsement, and the rights and duties of the 
indorsee under this indorsement, are not in anywise set 
forth in the indorsement. It is not a written contract 
stating the mutual rights and obligations of the parties. 
The law merchant in the case of this indorsement, as in 
the case of one in blank, infers from the indorsement a 
certain contract, and it is this inferred contract which the 
law enforces when it holds the signer to the usual obli- 
gations. From a restrictive indorsement the law infers a 
certain contract. From an unrestricted indorsement the 
law infers a certain other contract. In both cases, it 
must be clear the contract is inferred, and in no sense 
written.” In this contention counsel are in error. This 
indorsement, in unequivocal language, shows that the 
title to the paper, except for the purposes of collection, 
was to remain in the Hebron bank, and that the indorsee, 
the Capital National Bank, was agent merely for collec- 
tion. The rights of the parties, under this indorsement, 
do not rest upon any implication of law, but are deter- 
mined by the contract of the parties as expressed in the 
indorsement. And to permit oral evidence to be received 
to show the agreement was different from that indicated 
by the language used would be in violation of the prin- 
ciple that a written contract may not be varied by parol. 
The same result would be reached whether the indorse- 
ment be regarded the entire contract or said indorsement 
and letter transmitting the certificate of deposit be con- 
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strued together. The letter of transmittal states that 
the certificate was “for collection and credit.” These 
words clearly indicate that the transmission was for the 
purpose of collection, and when collected the proceeds 
were to be credited to the transmitting bank. Until the 
collection was made the relation of debtor and creditor 
was not to exist. To hold otherwise would disregard the 
meaning of the word “collection.” In Branch v. United 
States Nat. Bank, 50 Neb. 470, it was decided that the legal 
title of commercial paper indorsed “for collection” rests 
in the indorsee only to the extent of authorizing him to 
demand and enforce payment, and that the true owner 
of the paper so indorsed may control the same nutil paid 
in full, and may intercept the proceeds thereof in the 
hands of an intermediate agent. 

The written contract is unambiguous, and it is unnec- 
essary to resort to parol evidence to ascertain the true 
intention of the parties. An explicit written agreement 
cannot be contradicted or qualified by proof of any usage, 
custom, or course of dealing, while proof thereof is per- 
missible in cases of doubt where the contract is expressed 
in vague and ambiguous language. The indorsement in 
question and the letter of transmittal, neither singly nor 
when considered together, show that the Hebron bank 
was divested of its title to the certificate of deposit in 
question. This is conceded by counsel for plaintiff in 
error, but they rely upon the prior course of dealing and 
the acts and conduct of the parties to overthrow the plain 
and unambiguous written contract of the parties and to 
establish a transfer of title to the paper. As we have 
seen, evidence of such matters is not admissible. The fact 
that the Hebron bank repeatedly sent remittances to the 
Capital National Bank, the paper containing restrictive 
indorsements the same as this, and from time to time 
drew against its remittances and was allowed interest 
from the Capital National Bank on its average balances. 
is insufficient to establish that the transfer of this paper 
was absolute. (Scott v. Ocean Bank, 23 N. Y. 289; Fifth 
Nat. Bank v. Armstrong, 40 Fed. Rep. 46.) 
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Upon principle and authority we are fully persuaded 
that the court below did not err in finding that the He- 
bron bank never parted with its title to this certificate 
of deposit. The judgment of reversal entered herein is 
vacated, and the judgment of the district court is 


AFFIRMED, 


Irvinn, ©., dissenting. 


IT adhere to the former opinion. It seems to me that the 
opinion now held by the majority of the court logically 
overrules a number of earlier cases. If not, it certainly 
creates a distinction which is confusing, and which has 
no reason for its existence. It has been held that, as be- 
tween the original parties, parol evidence is receivable 
to vary or to contradict the terms of a general indorse- 
ment, and also that such evidence may be received to 
show that the liability of those signing tlie note on its 
face is other than would be implied from the place and 
character of the signatures. The indorsement in this case 
is no more the expression of a complete contract than is 
a general indorsement. On its face it is simply an au- 
thority to the maker of the certificate to pay the same to 
hk. ©. Outcalt for the benefit in some way of the indorser. 
It is only by implication of law that these words acquire 
any of the distinctive features of a contract. To show 
that the reasons for allowing extrinsic evidence, as be- 
tween the parties, apply as well to restrictive as to gen- 
eral indorsements the following language from Dye v. 
Scott, 35 O. St. 194, which has been quoted with approval 
by this court in Holmes v. First Nat. Bank, 388 Neb. 326, 
is pertinent: “If there was a contemporaneous contract 
between the parties upon which the indorsement was 
made, both reason and justice require that, as between 
themselves, the actual and not the presumed contract 
should be enforced; and, as between them, oral testi- 
mony should be adinissible to prove the contemporaneous 
coutract. This will not necessarily, or even probably, im- 
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pair the currency or credit of the instrument as com- 
mercial paper. Prior parties to it will not be affected, 
nor will the rights of subsequent indorsees without notice 
be impaired or limited in any degree.” The above is a 
statement of a rule generally prevalent with regard to 
negotiable instruments. Often they are drawn contrary 
to the real relations of the parties for the very purpose 
of giving rights to transferees which could not be ac- 
quired were the true relations disclosed. A familiar in- 
stance is that of an accommodation note or an accommo- 
dation indorsement. In the case of the note the contract 
to pay a certain sum at a certain time is distinctly and 
fully expressed, and where rights are claimed under the 
law merchant the liability attaches. But if the payee 
himself should sue, he would be defeated by extrinsic evi- 
dence to show that, as between the parties, the note did 
not express the contract. In this case no rights are 
claimed under the law merchant. It is not sought to 
charge any one upon or through the indorsement. The 
question is simply whether the Hebrou bank sold the 
certificate to the Lincoln bank. To transfer negotiable 
paper no compliance with the law merchant is necessary. 
It may be transferred so as to pass the holder’s rights by 
assignment like any other chose in action. If it had not 
been indorsed at all, recovery could be had by proof of 
a sale. If it had admittedly been first transmitted as a 
bailment for collection, and the Lincoln bank had after- 
wards bought it without further indorsement, that fact 
might be shown. The chief fallacy in the majority opin- 
ion lies in treating the case as if rights were claimed 
under the law merchant, whereas the law merchant is 
not necessarily involved in the case. The form of the in- 
dorsement is merely evidence of what the contract was, 
but it was only a single step in the transaction and is 
explained by the other evidence and the acts of the par- 
ties in such a way as not even to tend to show a bail- 
ment. Other matters are somewhat fully discussed in the 
former opinion, and I do not care to again refer to them, 
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nor shall I enter into a discussion of the authorities, ex- 
cept to the extent of repeating that an inspection of the 
numerous cases cited in the briefs will show that in 
nearly all of them extrinsic evidence was considered to 
ascertain the contract, and that the issue has been treated 
as one of fact in the light of such extrinsic evidence. 


Harrison, C. J., and RYAN, C., concur in the foregoing 
dissenting opinion. 


JAMES A. HAKE BT AL. V. SAMUEL WOOLNER. 
Fingep JuNE 23,1898. No. 8163. 


1. Review: Motion ror NEw TrIAL. Rulings of the court below dur- 
ing the trial, instructions given and refused, and the sufficiency 
of the evidence to sustain the verdict, to be available in this 
court, must have been raised by the motion for a new trial. 


2. Transcript for Review: AUTHENTICATION. A paper included in the 
transcript purporting to be a motion for a new trial will be 
disregarded, unless authenticated by the certificate of the clerk 
of the district court. : 


ERROR from the district court of Otoe county. Tried 
below before CHAPMAN, J. Affirmed. 


Hall, McCulloch & Clarkson and Edwin F. Warren, for 
plaintiffs in error. 


John C. Watson, contra. ees eases 


NorvVAL, J. 


A reversal of the judgment is asked on account of cer- 
tain rulings of the court below during the progress of 
the trial, alleged errors in the instructions, and that the 
evidence is insufficient to support the verdict. All of 
these matters, to be available here, must have been raised 
by the motion for a new trial. (Miller v. Antelope County, 
35 Neb. 237; Viergutz v. Aultman, 46 Neb. 141; Dillon v. 
State, 39 Neb. 92; Losure v. Miller, 45 Neb. 465; Barr v. 
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City of Omaha, 42 Neb. 341; Barton v. McKay, 36 Neb. 632.) 
The transcript contains a paper designated as a “motion 
for a new trial,” but the same is not authenticated by 
the clerk of the district court, whose certificate is as 
follows: 

“I, M. S. Campbell, clerk of the district court within 
and for Otoe county, hereby certify the foregoing to be 
w true transcript of the record in the within entitled 
cause; petition, amended petition, stipulation, answer, 
amended reply, instructions asked by plaintiff, refused, 
instructions asked by the defendant, refused, instructions 
of the court, journal entries, and bond, as the same appear 
on file and of record in my office. 

“Witness my hand and the seal of said court this 
thirty-first day of May, eighteen hundred and ninety-five. 

“M.S. CAMPBELL, Clerk. 
“By MINNIE GILMAN, Depuly.” 


This is a proper authentication merely of the matters 
specifically enumerated in the certificate, of which the 
motion for a new trial is not one. The authentication 
would have been complete and sufficient had it ended 
with the language, “hereby certify the foregoing to be 
a true transcript of the record in the within entitled 
cause.” But what follows these words limits the force 
and effect of the certificate to the particular matters 
therein designated. The motion for a new trial, there- 
fore, cannot be considered. (Romberg v. Fokken, 47 Neb. 
198, and cases there cited.) The judgment is 


AFFIRMED. 


VoL. 55] JANUARY TERM, 1898. 473 


Badger Lumber Co. v. Holmes, 


BaDGER LUMBER COMPANY, APPELLEE, V. Emma H. 
HOLMES ET AUL., APPELLANTS. 


FILED JUNE 23,1898. No. 9691. 


1. Reversal on Appeal: PROCEEDINGS BELow. Where a decree in favor 
of plaintiff, foreclosing a mechanic’s lien, is reversed on an appeal 
by the defendants, and the cause remanded to the trial court 
for further proceedings, the situation of the plaintiff is precisely 
the same as if his rights had never been tried. 


2. Mechanics’ Liens: ExrenT or INCUMBRANCE. One who furnishes 
materials for all the buildings on several lots, under one con- 
tract, may make the entire debt a charge upon all the land, but 
not a charge upon a portion thereof. 


Where a portion of the premises has been absorbed 
by a prior lien thereon, such material-man may have a lien for 
his entire debt on the remainder of the premises. 


APPLAL from the district court of Lancaster county. 
Heard below before CorNISH, J. Affirmed. 


George H. Rogers, S. L. Geisthurdt, and Field & Brown, 
for appellants. 


Tibbets Bros., Morey, & Ferris, and D. M, Vinsonhaler, 
contra. : 


-NorRVAL, J. 


This is the second appearance of this cause in this 
court. The opinion on the former appeal is reported in 
44 Neb. 244. The Badger Lumber Company, in pursuance 
of a contract entered into with Charles M. Cadwallader, 
furnished lumber and other materials for the erection 
of eight dwelling-houses on lots 1, 2, 3, 10, 11, and 12, 
block 8, Avondale Addition to the city of Lincoln. A 
verified account of said lumber and materials was duly 
filed in the office of the register of deeds of Lancaster 
county, claiming a mechanic’s lien upon said premises for 
$492.18, the balance remaining unpaid on said account. 
Subsequently, this suit was instituted to foreclose plain- 
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‘tiff’s claim for a mechanic’s lien. Answers and cross- 
petitions were filed by certain defendants, setting up 
mortgage liens upon a portion of the premises. Emma 
H. Holmes and John J. Gillilan, administrators of the 
estate of W. W. Holines, deceased, have succeeded to the 
rights of the former owners of the equity of redemption. 
By the first decree entered in the district court the several 
mortgage liens on the premises were established, and 
plaintiff was adjudged to have a mechanic’s lien for the 
balance of its account on the south fifty feet of lots 1 and 
2, the north fifty feet and the south fifty feet of lots 11 
and 12, the west forty-five feet of lot 10, in said block 3. 
The Holmes estate was awarded a first lien on the west 
forty-five feet of lot 3, in said block. An appeal was 
prosecuted by the representatives of W. W. Holmes, de- 
ceased, on which appeal it was determined that the en- 
tire debt to plaintiff might be charged to all the real 
estate, but the whole indebtedness could not be charged 
to a part of the lots. Stated differently, the entire prem- 
ises were liable for the costs of erecting the improve- 
ments, but that such costs might be apportioned so that 
the parts of the lots charged should bear no greater 
amount of the expense than the value of the material 
nctually used in erecting the improvements made on such 
part. Plaintiff on the first trial in the district court, 
having been awarded a lien on a part of the real estate 
for the balance due it for the lumber and materials for 
the erection of the whole of the improvements, the decree 
in favor of the plaintiff was reversed and the cause re- 
manded to the trial court for further proceedings in ac- 
cordance with the former opinion. After the reversal 
it is disclosed by supplemental pleadings, and the proofs, 
that subsequent to the commencement of the action, and 
while the first appeal was pending in this court, Sarah 
A. Rogers began an action in the court below, to which 
the Badger Lumber Company was a party, to foreclose a 
mortgage on the west forty-five feet of lot 10, and a por- 
tion of lots 11 and 12, in said block 3. A decree of fore- 
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closure was entered therein adjudging that said mort- 
gage was the first and prior lien on said last mentioned 
premises, an order of sale was issued, said real estate was 
sold thereunder and the sale was confirmed, and by said 
proceedings the subsequent mechanic’s lien of plaintiff 
upon said last described premises was cut out. During 
the pendency of the former appeal the Holmes estate, in 
pursuance of the stipulation of the parties, caused the 
west forty-five feet of lot 8, in said block 3, to be sold 
under the decree to satisfy its said mortgage lien. It was 
stipulated that the sale should be without prejudice to 
the rights of the plaintiff under the said appeal. Upon 
the second trial of the present cause in the district court 
is was determined that the Badger Lumber Company had 
a first lien upon all of lots 1, 2, 3, 10, 11, and 12, block 3, 
Avondale Addition to the city of Lincoln, except the west 
forty-five feet of lot 10 and that portion of lots 11 and 12 
described as follows: Commencing at a point fifty feet 
north of the southeast corner of lot 12, thence west 
ninety-five feet, thence north fifty feet, thence east ninety- 
five feet, and thence south fifty feet to the place of be- 
vinning, and as to this last described premises plaintiff 
had. a second lien subject to the first mortgage lien of 
Sarah A. Rogers as adjudicated in the said suit brought 
by her. From this decree certain defendants appeal. 

It is now argued that the first or original decree ren- 
dered herein by the district court is res judicata against 
the Badger Lumber Company as to all the property in 
controversy upon which it was denied a lien by that 
decree, since plaintiff did not prosecute an appeal from 
the decision rendered against it. The principle is well 
established that on appeal to this court the appellee can 
ordinarily obtain no other or different relief from that 
awarded him in the trial court. But that doctrine, which 
is so strenuously invoked by the appellants, is not appli- 
cable here, since this court on the former appeal granted 
no relief to the plaintiff, but on consideration of the ap- 
peal prosecuted by defendants the decree in favor of the 
Badger Lumber Company was reversed and the cause 
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remanded to the district court for further proceedings 
in accordance with the views of this court expressed in 
the opinion filed. Under that decision the court below 
was authorized to try the cause de nove as to plaintiff's 
cause of action and render a decree in its favor either 
charging the balance due for materials furnished under 
the contract against all the lots, or apportion said 
amount to the several lots according to the rule an- 
nounced in the former decision. The reversal of the cause 
left plaintiff in precisely the same situation as though its. 
rights had never been adjudicated. 

It insisted that the second or last decree was rendered 
in violation of the former decision and mandate of this 
court. In the previous opinion it was decided that plain- 
tiff was not entitled to a mechanic’s lien on a part of the 
property on which the improvements were erected for 
their entire cosis, but that the lien might be npon all the 
property for the entire balance due. That decision was 
not violated by the court below. It found and adjudi- 
cated that plaintiff was entitled to a lien on all the lots, a 
first lien on certain parts, and a second or junior lien 
on the remainder, and that the portion of the premises on 
which plaintiff held a second lien had been sold nndey 
the prior mortgage lien of Sarah A. Rogers, which cut 
out and foreclosed plaintiff’s rights or interest therein. 
A decree was awarded plaintiff on the second trial on the 
entire property on which the improvements were erected, 
except the portion which the proofs disclose had been 
already sold under the prior mortgage lien. This was a 
substantial compliance with our former decision. Plain- 
tiff was entitled to a general lien on all the lots for the 
balance due it for materials, and it would be inequitable 
and unjust to hold that such general lien is defeated by 
the foreclosure of a prior lien on a portion of the premises. 
Plaintiff’s lien is valid and binding on the remainder of 
the lots for the entire balance of the unpaid part of its 
claim. The decree is sustained by ample evidence. 


AFFIRMED. 
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JOHN J. BARTLETT V. WILLIAM T’. Scort. 


FILED JUNE 23,1898. No. 8205. 


1. Corporations: ACTION FOR PURCHASE PRICE oF STOCK: PLEADING. 
To maintain an action at law for the purchase price of corpora- 
tion stock plaintiff, ordinarily, must plead and prove a delivery 
or tender of such stock before the bringing of his suit. 


2. Evidence: Witnesses. This court will not weigh conflicting evi- 
dence, nor decide on the credibility of witnesses. 


3. Pleading: AMENDMENTS: Review. It is not reversible error to re- 
fuse to permit a petition to be amended on the trial, when such 
amendment, taken in connection with the other averment of 
the petition, did not state a cause of action. 


ErRRor from the district court of Buffalo county. Tried 
below before SINCLAIR, J. Affirmed. 


Moore & Hand, for plaintiff in error, 
William Gaslin, contra. 


NoRVAL, J. 


This suit was instituted in the court below by John J. 
Bartlett against William T. Scott to recover $5,833.33 
and interest on a written contract of which the following 
isa copy: 

“KpwaRNEY, NuB., June 8, 1891. 

“This agreement, made and entered into between J. J. 
Bartlett, R. L. Downing, and W. T. Scott, all of Kearney, 
witnesseth, that whereas J. J. Bartlett has subscribed to 
the stock of the Kearney Cotton Mill Company to the 
amount of $17,500 (175 shares) and is entitled by so doing 
to 1-12 of the subsidy given by the citizens of Kearney to 
said cotton mill company: Now, therefore, it is agreed 
that the stock shall be divided into three parts of 
$5,833.33 each and be paid for, respectively, by the afore- 
said J. J. Bartlett, R. L. Downing, and W. T. Scott as 
called by the Kearney Cotton Mill Company, and such 
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subsidy shall also be equally divided between the afore- 
said parties. 
“Witness our hands this 


day of , 1891. 
“J. J. BARTLET. 
“R, L. DOWNING. 
“ow. T. Scorn. 
“Witness: 
OW. W. CUMSTOCK.” 


Upon the trial the defendant obtained judgment, to re- 
verse which is the purpose of this proceeding. 

As we read the foregoing contract, Scott thereby 
promised and agreed to purchase from Bartlett 58} 
shares of the capital stock of the Kearney Cotton Mill 
Company and one-twelfth of the subsidy donated to 
said corporation by the citizens of Kearney, for which 
Scott was to pay Bartlett $5,833.33 at such times as 
the cotton mill company should call upon Bartlett for 
the payment of his stock subscription. The petition is 
framed upon that theory, and the action is, therefore, to 
recover the price of the 58; shares of stock, rather than 
for damages for a breach of contract. There is no aver- 
ment in the petition that plaintiff has ever delivered or 
tendered to the defendant the shares of stock and one-- 
twelfth of the subsidy mentioned in the contract. To 
entitle plaintiff to recover the purchase price it devolved 
upon him to plead and prove either a delivery, or tender, 
to the defendant of the stock and subsidy. (Wusson v. 
Palmer, 17 Neb. 830; Green v. Reynolds, 2 Johns. [N. ¥.] 
207; Jones v. Gardner, 10 Johns. [N. Y.] 266; Babcock v. 
Stanley, 11 Johns. [N. Y.] 178; Williams v. Healey, 3 Den. 
[N. Y.] 363; Hosmer v. Wilson, T Mich. 303; Campbell v. 
Gittings, 19 O. 347.) It is true the petition alleges that 
plaintiff has been at all times and is now ready and will- 
ing to turn over the stock and subsidy, but this is not 
sufficient. It is not equivalent to a tender or offer to 
perform. (Parker v. Parmele, 20 J ohns. [N. Y.] 180.) 

It is argued that it was unnecessary to plead a tender 
of the stock, because defendant refused to pay or to 
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recognize the existence of the contract. Cases are cited 
to support the doctrine that “Where the vendor claims 
to have rescinded, repudiates, and denies the obligation 
of the contract, placing himself in such a position that it 
appears that if the tender were made its acceptance 
’ would be refused, then no tender need be made by the 
vendee.” (Brock v. Hidy, 13 O. St. 306.) The petition 
contains no averments excusing a tender of the stock, as 
that the defendant repudiates the contract; hence the 
doctrine just quoted cannot be invoked by plaintiff. 

One of the defenses interposed was that the contract 
above set forth has been rescinded by the subsequent 
agreement of the parties. The defendant pleads in his 
answer, and his evidence adduced on the trial tends to 
establish, that shortly after making the contract in ques- 
tion another agreement, upon sufficient consideration, 
_ was entered into between plaintiff and defendant 
whereby the contract in suit was rescinded and the de- 
fendant was released therefrom. The evidence bearing 
upon the question of rescission is conflicting and hope- 
lessly irreconcilable. But this court must decline to 
weight conflicting evidence and pass upon the credibility 
of the witnesses. It is sufficient that the evidence is 
ample to sustain the finding and judgment. 

Complaint is made of the refusal of the court below on 
the trial to permit the plaintiff to amend his petition by 
alleging that a mutual mistake was made by the parties 
in using the word “subsidy” in the contract, and to aver 
that the subsidy referred to was represented by the stock 
of the Central Land Company, and was so understood by 
the parties at the time. There was no prejudicial error 
in this ruling, since had the amendment been allowed, 
as proposed, still the petition would not have stated a 
cause of action on account of the omission to allege per- 
formance or offer to perform the conditions of the con- 
tract by the plaintiff. Moreover, the defendant had al- 
ready filed an amended petition, and it was within the 
discretion of the court below whether it would permit 
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another auiendment to be made after the trial had epi. 
(Bush v. Bank of Commerce, 38 Neb. 403.) 

It is manifest from the views already expressed that 
no reversible error conld have been committed in the ex- 
clusion of testimony. The judgment is 


AFEIR MED. 


STATE OF NEBRASKA, EX REL. ATTORNEY GPNERAL, 
Vv. FRANK E. MOORES ET AL. 


FiteD JUNE 23,1898. No. 9855. 


1. Constitutional Law: INvanip Srarures: Courts. To justify the 
eourts in declaring a statute invalid it is not essential that, it 
should contravene some express provision of the constitution. 
If the act is inhibited by the general scope and purpose of the 
fundamental law it is as invalid as though forbidden by the let- 
ter of that instrument. 


: Bm or Ricuts: Powers RESERVED. ‘he bill of rights of 
our constitution is not an enumeration of all the powers re- 
served to the people of this state. A statute is unconstitutional 
and void which is repugnant to the rights, expressed or implied, 
retained by the people. 


: MUNICIPAL CORPORATIONS: SELF-GOVERNMENT. The right of 
local self-government in cities and towns—i. ¢., the power of the 
citizens thereof to govern themselves as to matters purely local 
in their nature, through officers of their own selection—existed 
in this state at the time the present constitution was framed, 
and was not surrendered upon the adoption of that instrument, 
but is vested in the people of the respective municipalities, and 
the legislature is powerless to take it away. 


3. 


The right to maintain a fire department in 
a city or town is one of the rights vested in the people of mu- 
nicipalities, and is to be exercised by them, without lepislative 
interference, except to the extent the Jawmaking body may pre- 
scribe rules to aid the people of the municipalities in the exer- 
cise of such right. 

: FrrE AND POLICE COMMISSIONERS. The act 
of the legislature of 1897 (Session Laws 1897, ch. 10; Compiled 
Statutes, ch. 12¢), in so far as it assumes to confer authority 
upon the governor to appoint fire and police commissioners 
in cities of the metropolitan class, is void, as being an unlawful 
attempt to deprive the people of such cities of the right of local 
self-government. 


State v. Seavey, 22 Neb. 454, overruled. 


On 
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ORIGINAL action in the nature of quo warranto pre- 
senting to the supreme court the constitutionality of leg- 
islative enactments conferring upon the governor power 
to appoint four members of the board of fire and police 
commissioners of the city of Omaha. Judgment of ouster. 
against the governors appointees. 


The facts and issues are stated in the opinions. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state. 


McCoy & Olinsted, for Peter W. Birkhauser and other 
appointees of the mayor of the city of Omaha: 


The federal constitution guaranties to every state in 
the Union a republican form of government. A state 
with a different form of government could not be ad- 
mitted. The right of local self-government is an essential 
element of republican government. Therefore it is not 
within the power of the legislature to prevent the people 
of the city of Omaha from selecting their own officers. 
(1 Curtis, History of Constitution pp. 188, 261; 2 Curtis, 
History of Constitution pp. 10, 470; Constitution 1866, 
art. 11, sec. 6; Texas v. White, 7 Wall. [U. S.] 700; Pen- 
hallow v. Doane, 3 Dal. [U. S.] 54; Poindeater v. Greenhow, 
114 U. 8. 270; Hoke v. Henderson, 4 Dev. [N. Car.] 1; All- 
geyer v. Lowisiana, 165 U. S. 578; Ritchie v. People, 155 Nl. 
98; Braceville Coal Co. v. People, 147 Ill. 66; Frorer v. 
People, 141 Il. 171; Low v. Rees Printing Co., 41 Neb. 127; 
State v. Julow, 129 Mo. 163; Chicago, B. & Q. R. Co. v. 
Chicago, 166 U. S. 226; Luther v. Borden, 7 How. [U. 8.} 
42; Penn v. Tollison, 26 Ark. 545; Calhoun v. Calhoun, 2 8. 
Car. 288; Texas v. White, 7 Wall. [U. S.] 700; White v. 
Hart, 138 Wall. [U. S.] 649; Blair v. Ridgely, 41 Mo. 64; 
Brittle v. People, 2 Neb. 198.) 

The statute interfering with the right of local self-gov- 
ernment in the city of Omaha is a violation of the follow- 

35 
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ing provision of the federal constitution: “No state shall 
make or enforce any law which shall abridge the privi- 
leges or immunities of citizens of the United States; nor 
shall any state deprive any person of life, liberty, or prop- 
erty, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws.” 
(Calhoun v. Calhoun, 2 S. Car. 283; Strauder v. West Vir- 
ginia, 100 U.S. 303.) 

Local self-government is an inalienable right, whether 
wholly written, partly written, partly reserved, or wholly 
reserved. (Von Holst, Constitutional Law 381; 1 Bar- 
bour, Rights of Persons & Property 99; Texas v. White, 
7 Wall. [U. 8.] 700; Rathbone v. Wirth, 6 App. Div. [N. Y.] 
277, 150 N. Y. 459; Bureh v. Newbury, 10 N. Y. 3874; People 
v. Porter, 90 N. Y. 68; People v. Albertson, 55 N. Y. 50; 
People v. Draper, 15 N. Y. 582; State v. Denny, 118 Ind. 
382; People v. Hurlbut, 24 Mich. 44; City of Evansville ». 
State, 118 Ind. 427; State v. Mayor, 72 N. W. Rep. [TIa.] 
639; Attorney General v. City of Detroit, 58 Mich. 213; Peo- 
ple v. Lynch, 51 Cal. 15; People v. Common Council of 
Detroit, 28 Mich. 228.) 

Police commissioners are local or civil officers. (Pom- 
eroy, Constitutional Law [Bennett’s ed.] pp. 595-597; 
Ex parte Milligen, 4 Wall. [U.S.] 2,127; Jather v. Borden, 
7 How. [U. S.J] 1; In re Debs, 158 U. S. 564; State v. 
Denny, 118 Ind. 449.) 

The state cannot levy a tax for local police protection, 
but the city must do so. (Bradshaw v. City of Omaha, 1 
Neb. 16; State v. Mayor, 72 N. W. Rep. [Ia.] 639; People 
v. Hastings, 29 Cal. 449; Cornell v. People, 107 TU. 372; 
Lovingston v. Wider, 53 Ill. 302.) 


W. J. Connell, for the city of Omaha. 


Points argued: 

At the time of the Declaration of Independence the 
town and the county were the only municipalities known 
to our political history, and they possessed complete 
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powers of government in all local matters, legislative as 
well as executive. 

Any diminution of the oviginal complete governmental 
powers of the towns or the counties arose solely firom 
the voluntary surrender of their rights for the purpose 
of combining under a common government which should 
be so constituted as to act as an agent for all in all 
matters of comunon interest. Powers not surrendered 
in the written constitutions remain with the people. 

The right of local self-government is the possession 
of the individual citizen. It does not belong to states, 
nor to towns, counties, nor cities, but to the men who 
inhabit them, in which respect it differs from the similar 
right exercised by European municipalities prior to the 
revolution. ; 

It is an inherent right. -It is conferred by no sovereign 
power, and no sovereign power can take it away. 

It is a common and an equal right. It belongs to every 
American citizen; and a state constitution which should 
preserve it to some of its citizens and take it away from 
others would not in that respect conform to the require- 
ments of a republican form of government. 

It is a vital, substantial right, and no mere detail of 
government to be adopted or rejected at the will of the 
legislature. 

Additional references: Cooley, Constitutional Limita- 
tions 3; Robertson v. Baldwin, 17 Sup. Ct. Rep. 327; State 
v. Smith, 14 Wis. 541; State v. Van Beek, 87 Ia. 577; United 
States v. Ball, 163 U. 8. 662; Brown v. Walker, 161 U.S. 
591; Gandy v. State, 13 Neb. 445; Hanson v. Vernon, 27 la. 
73; Police Commissioners v. Louisville, 3 Bush [Ky.] 602; 
Paducah v. Cully, 9 Bush [Ky.] 325; Buckner v. Gordon, 
81 Ky. 671; Van Horn v. State, 46 Neb. 62; Henshaw v. 
Foster, 9 Pick. [Mass.] 317; People v. Draper, 15 N. Y. 
532; Wilkinson v. Adam, 1 Ves. & Bea. [Eng.] 466; 1 
Story, Constitution 408; Holmes v. Lansing, 3 Johns. Cass. 
[N. ¥.] 75; Green v. Biddle, 8 Wheat. [U. 8.] 1; Bronson 
v. Kinzie, 1 How. [U. 8.] 311; Aforse v. Goold, 1 Kern. [N. 
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Y.] 281; 1 Dillon, Municipal Corporations [3d ed.] sec. 9; 
Cooley, Constitutional Limitations [5th ed.] 225; People 
v. Mayor, 51 Th. 17. 


- M. B. Reese, for the mayor and council of the city of 
Omaha. 

Points argued: 

Legislative enactments attempting to confer upon the 
governor power to appoint members of the board of fire 
and police commissioners of the city of Omaha are un- 
constitutional and void. 

It is not within the power of the legislature to take 
from the people of municipalities the right of local self- 
government. 

Additional references: Black, Constitutional Law 8; 
Cooley, Constitutional Limitations [4th ed.] 44, 212, 228; 
People v. Lothrop, 24 Mich. 234; Regents of the University 
of Maryland v. Williams, 9 Gill & J. [Md.] 365; Attorney 
General v. Common Council of Detroit, 29 Mich. 108; Cooley, 
Principles of Constitutional Law 358; 1 Dillon, Munici- 
pal Corporations sec. 183. 

Cases reviewed: State v. Lancaster County, 4 Neb. 5387; 
State v. Dodge County, 10 Neb. 20; Hanseom v. City of 
Omaha, 11 Neb. 87; State v. Ream, 16 Neb. 681; Shaio 1. 
State, 17 Neb. 3384; Magneau v. City of Fremont, 30 Neb. 
843; Commomecalth v. McCloskey, 2 Rawl. [Pa.] 368; State 
v. Trey, 42 Neb. 186; Gillespie v. City of Iincoln, 35 Neb. 34; 
State v. Seavey, 22 Neb. 454; People v. Mahaney, 13 Mich. 
481; State v. Covington, 29 O. St. 102; State v, Hunter, 38 
Kan. 578; Commonecatlth v. Plaisted, 148 Mass. 375; State 
vy. Kolsem, 29 N. E. Rep. [Ind.] 595; Police Commissioners 
v. City of Louisville, 3 Bush [Ky.] 597; In Re Senate Bul, 
21 Pac. Rep. [Colo.] 481. 


B. R. Duffic, George A. Day, and I. J. Dunn, for J. HH. 
Peabody and other appointees of the governor: 


The constitution is not a grant, but a limitation upon 
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the legislative power. The legislature may legislate upon 
any subject not inhibited by the constitution. (MWagneau 
v. City of Fremont, 30 Neb. 848; State v. Lancaster County, 
4 Neb. 537; State v. Dodge County, 8 Neb. 124; Hanscom 
v. City of Omaha, 11 Neb. 44; State v. Ream, 16 Neb. 685; 
Shaw v. State, 17 Neb. 334.) , 

A statute must stand or fall, as an expression of the 
will of the lawmaking power of the state, to whom the 
right to enact laws has been delegated by the people, and 
not upon the will or voice of any other body or power. 
(Santo v. State, 2 Ia. 165; Geebrick v. State, 5 Ia. 491; State 
v. Beneke, 9 Ia. 203; Commonwealth v. McCloskey, 2 Rawl. 
[Pa.] 368; Philadelphia v. For, 64 Pa. St. 169; State v. 
Denny, 118 Ind. 382; State v. Irey, 42 Neb. 189.) 

Until some express provision of the constitution is 
claimed to be violated by legislative action there is 
nothing to call for judicial interpretation. (Cooley, Con- 
stitutional Limitations 153; Walker v. City of Cincinnati, 
21 O. St. 14; State v. McCann, 21 O. St. 198; Adams v, 
Howe, 14 Mass. 340.) 

Other references in an argument in favor of the con- 
stitutionality of the statute assailed: Mayor of Baltimore 
v. State, 15 Md. 376; People v. Draper, 25 Barb. [N. Y.] 
366; 1 Dillon, Municipal Corporations [4th ed.] sec. 68 
and note pp. 112, 113; People v. Hurlbut, 24 Mich. 44; Burch 
v. Hardwicke, 30 Gratt. [Va.] 24; Gillespie v. City of Lin- 
coln, 35 Neb. 34; Bryant v. City of St. Paul, 33 Minn. 289; 
1 Beach, Public Corporations sec. 744; State v. Denny, 
118 Ind. 382, 449; Bloomfield v. Charter Oak Bank, 121 U. 
S. 121; Town of Granby v. Thurston, 23 Coun. 416; Webster 
v. Town of Harwinton, 32 Conn. 1381; Atwater v. Town of 
Woodbridge, 6 Conn. 223; McLoud v. Selby, 10 Conn. 390; 
Beardsley v. Snvith, 16 Conn. 368; Chase v. Merrimack Bank, 
19 Pick. [Mass.] 564; Gaskill v. Dudley, 6 Met. [Mass.] 
546; Adams v. Wiscasset Bank, 1 Greenl. [Me.] 361; 
Fernald v. Lewis, 6 Greenl. [Me.] 264; Hopkins v. Town 
of Elinore, 49 Vt. 176; State v. Seavey, 22 Neb. 454; Pople 
v. Mahaney, 18 Mich. 841; Police Commissioners v. City of 
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Louisville, 3 Bush [Ky.] 597; People v. Draper, 15 N. Y. 
582; Daley v. City of St. Paul, 7 Minn. 390; Afayor of Bal- 
timore'v. State, 15 Md. 376; Diamond v. Cain, 21 La. Ann. 
309; State v. Covington, 29 O. St. 102; Burch v. Hardwicke, 
30 Gratt. [Va.] 24; State v. Hunter, 88 Kan. 578; In re 
Senate Bill, 21 Pac. Rep. [Colo.] 481; Commonwealth v. 
Plaisted, 148 Mass. 875; State v. Kolsem, 29 N. EE. Rep. 
[Ind.] 595; State v. Baltimore & O. R. Co., 12 Gill & J. 
[Md.] 399; Regents of the University of Maryland v. Will- 
iams, 9 Gill & J. [Md.] 397; Tiedeman, Limitations of 
Police Power sec. 1;. Davock v. Moore, 63 N. W. Rep. 
| Mich.] 428; People v. Tweed, 63 N. Y. 202. 


Norvat, J., and RAGAN, C. 


The legislature of this state at its session held in 1897 
passed an act incorporating metropolitan cities and de- 
fining, prescribing, and regulating their duties, powers, 
and government. (Session Laws 1897, ch. 10; Compiled 
Statutes, ch. 12a.) Sections 166 and 167 of said act fol- 
low: 

' “See. 166. In each city of the metropolitan class, there 
shall be a board of fire and police commissioners, to con- 
sist of the mayor, who shall be ex officio chairman of the 
board, and four electors of the city who shall be appointed 
by the governor. 

“Sec. 167. Immediately on the taking effect of this 
act, the governor shall appoint for each city governed 
by this act four commissioners, not more than two of 
whom shall be of the same political faith or party alle- 
giance, one of whom shall be designated to serve untii 
the first Monday of April 1898, and one to serve until the 
first Monday of April 1899, and one to serve until the 
first Monday of April 1900, and one to serve until the 
first Monday of April 1901, and on the last Tuesday in 
March in 1898, and on the same day in each year there- 
after the governor shall appoint one commissioner in each 
city governed by this act, to take the place of the com- 
missioner whose term of office expires on the first Monday 
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in April following such appointment, and those so ap- 
pointed to succeed others shall serve for the term of 
four years following the first Monday in April after their 
appointment, except where appointments are made to 
fill vacancies, in which cases those appointed shall serve 
the remainder of term of’ the persons whose vacancies 
they are appointed to fill. Whenever a vacancy shall 
occur in any board of fire and police commissioners either 
by death, resignation, removal from the city, or any other 
cause, the governor shall appoint a commissioner to fill 
such vacancy.” 

Section 168 provides, inter alia: “No person shall be 
appointed a police commissioner who is engaged in the 
sale of malt, spirituous or vinous liquors, or who is en- 
vaged in the business of dealing in tobacco or articles 
manufactured therefrom, or who is an agent for any fire 
insurance company or companies or interested therein, 
or in the business of soliciting fire insurance, or who shall 
have been engaged in any of such callings or business 
within one year previous to the date of appointment.” 

Section 169 confers upon such board “all powers and 
duties connected with and incident to the appointment, 
removal, government, and discipline of the officers and 
members of the fire and police departments of the city.” 
‘The board is empowered and required to appoint a chief 
of the fire department and such other officers of said de- 
partment as may be deemed necessary, and to remove 
such officers, or any of them, whenever the board shall 
consider and declare such removal necessary for the 
proper management or discipline or for the more effect- 
ive working or service of said department. The board is 
given power to employ all necessary firemen and assist- 
ants, and it is made its duty to appoint a chief of police, 
police matron, and such other officers and policemen that 
may be necessary to the extent that funds may be pro- 
vided therefor by the mayor and council. All officers 
and police of the police department are subject to re- 
moval by the board of fire and police commissioners 


488 NEBRASKA REPORTS. [ VoL. 55 


State v. Moores. 


under such rules and regulations as may be adopted by 
said board, whenever such removal becomes necessary for 
the proper management or discipline, or for the more 
effective working or service of the police department. 
The respondents J. H. Peabody, D. D. Gregory, Will- 
iam C. Bullard, and R. E. L. Herdman were appointed by 
the governor under the provisions of said sections 166 
and 167 as members of the board of fire and police com- 
missioners for the city of Omaha, and the respondent 
Frank E. Moores is the mayor of said city, and by virtue 
of said act is made a member of said board and its chair- 
man. The mayor and a majority of the councilmen of the 
city of Omaha, having assumed to exercise, control, and 
manage the fire and police departments of said city to 
the exclusion of any and all acts of the board appointed 
by the governor, an application by the state, on the rela- 
tion of the attorney general, was filed in this court for a 
writ of quo warranto against the respondents named 
above and the members of the city council of Omaha to 
test the constitutionality of the sections of the said act 
of 1897 which attempted to confer upon the governor the 
power to appoint four members of the board of fire and 
police commissioners for each city of the metropolitan 
class. To this application the appointees of the executive 
answered setting up their respective appointments as 
members of sdid board and their subsequent qualifica-’ 
tion, and the mayor and council also filed answers alleg- 
ing their right, power, and authority to provide for the 
appointment of the members of the board of fire and 
police commissioners of said city of Omaha to exercise, 
control, and manage the fire and police departments of 
said city and control and direct in all respects said de- 
partments, and that Peter W. Birkhauser, Charles J. 
Karbach, Matthew H. Collins, and Victor H. Coffman 
lave been, under and in pursuance of an ordinance of 
the city of Omaha, appointed by the mayor of said city, 
und confirmed by a majority of the council thereof, as 
members of the board of fire and police commissioners 


VOL. 55] JANUARY TERM, 1898. 489 


State v. Moores. 


of said city and have qualified as such. The said ap- 
pointees of the mayor and council have intervened and 
filed an answer and cross-application or information 
setting up their respective claims to the offices in ques- 
tion, and that the said act of 1897 is unconstitutional and 
void. The attorney general has filed a general demurrer 
to the answer of the respondents as well as to the an- 
swer and cross-application of the interveners, and the 
interveners have demurred to the answer of the gov- 
ernor’s appointees. The cause has been submitted for 
judgment on said demurrers. 

The validity of the law is assailed on the ground that 
it is violative of the inherent right of local self-govern- 
ment, by depriving the people of cities of the metropoli- 
tan class from choosing their own officers. There is no 
express provision in the constitution of this state which 
gives municipal corporations the power to select their 
officers or to manage their own affairs, nor is there any 
clause to be found in that instrument which in express 
terms inhibits the legislature from conferring upon the 
governor the power to appoint municipal officers to man- 
age and control purely local affairs. If this act is invalid 
on the ground that the appointing power was placed iu 
the hands of the governor, it is because the law is repug- 
nant to some right retained by the people at the time of 
the adoption of the organic law. It is true the state 
constitution is not a grant of legislative power, and the 
_jawmaking body may legislate upon any subject not in- 
hibited by the fundamental law, as has been held in 
Magneau v. City of Fremont, 30 Neb. 848, and numerous 
other decisions of this court. But it by no means follows 
trom this that the legislature is free to pass laws upon 
any subject, unless in express terms prohibited by the 
constitution. The inhibition on the power of the legis- 
lature may be by implication as well as by expression. 
Laws may be, and have been, declared invalid although 
not repugnant to any express restriction contained in the 
fundamental law. 
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In Von Holst, Constitutional Law, page 271, may be 
found this apposite language: “Congress has only the 
powers granted it by the federal constitution. The legis- 
lative power of the state legislatures, on the contrary, is 
unlimited as far as no limits are set to it by the federal 
or the state constitution. This does not mean, however, 
that these restrictions must always be expressed in ex- 
plicit words. As it is generally admitted that the factors 
of the federal government have certain ‘implied powers,’ 
so it has never been disputed that the state legislatures 
are subject to ‘implied restrictions,’ that is, restrictions 
which must be deduced from certain provisions of the 
federal, or state constitution, or that arise from the po- 
litical nature of the Union, from the genius of American 
public institutions,” ete. 

Judge Cooley, in his valuable work on Constitutional 
Limitations [5th ed.], page 203, uses this language: “Ti 
does not follow, however, that in every case the courts, 
before they can set aside a law as invalid, must be able 
to find in the constitution some specifie inhibition which 
lias been disregarded, or some express command which 
has been disobeyed. Prohibitions are only important 
where they are in the nature of exceptions to a generai 
grant of power; and if the authority to do an act has 
uot been granted by the sovereign to its representatives, 
it cannot be necessary to prohibit its being done.” 

In Mechem, Public Officers, section 123, it is said: 
“Indeed this right of local self-government, as it has 
been briefly termed, is held to be an established feature 
and incident of our political system, and it is not within 
the power of the legislature of a state to permanently 
fill by appointment the local offices established by law 
for purely local purposes.” 

In Cincinnati, W. é Z. BR. Co. v. Commissioners of Clinton, 
County, 1 O. St. 77, the court say: “But as the general 
assembly, like the other departments of government, ex- 
ercise only delegated authority, it cannot be doubted that 
any act passed by it, not falling fairly within the scope 
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of legislative power, is as clearly void as though expressly 
prohibited. And we agree, entirely, with the supreme 
court cf Pennsylvania in Parker v. Commonicealth, 6 Barr 
511, that ‘it is this species of insidious infraction that 
is more to be feared and guarded against than direct 
attacks upon any particular principle proclaimed as a 
part of the primordial law; for attempts of the latter de- 
scription will, generally, be met by instant reprobation, 
while the stealthy and’ frequently seductive character 
of the former is apt to escape detection, until the in- 
novation is made manifest by the infliction of some start- 
ling wrong.’ It is not my purpose to point out the nu- 
merous cases in which a legislative act might be avoided 
as transcending the limits of the powers delegated to 
that body, although not expressly prohibited. ‘The at- 
tempted exercise of executive or Judicial power, dele- 
gated to the other departments, will very readily suggest 
many instances, while many others may be easily im- 
agined, of encroachments upon reserved rights, not sur- 
rendered to any department of the government. From 
these considerations it follows that it is always legiti- 
mate to insist that any legislative enactment, drawn in 
question, is void either because it does not fall within 
the general grant of power to that body, or because it is 
expressly prohibited by some provision of the constitu- 
tion.” 

In People v. Albertson, 55 N. Y. 50, it was said: “A 
written constitution must be interpreted and effect given 
to it as the paramount law of the land, equally obligatory 
upon the legislature as upon other departments of gov- 
ernment and individual citizens, according to its spirit 

-and the intent of its framers, as indicated by its terms. 
An act violating the true intent and meaning of the in- 
strument, although not within the letter, is as much 
within the purview and effect of a prohibition as if within 
the strict letter; and an act in evasion of the terms of the 
constitution, as properly interpreted and understood, and 
frustrating its general and clearly expressed or necessa- 
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rily implied purposes, is as clearly void as if in express 
terms forbidden. A thing within the intent of a consti- 
tution or statutory enactment is, for all purposes, to be 
regarded as within the words and terms of the law. A 
written constitution would be of little avail as a practi- 
cal and useful restraint upon the different departments 
of government if a literal reading only was to be given 
it, to the exclusion of all necessary implication, and the 
clear intent ignored and slight evasions or acts, palpably 
in evasion of its spirit, should be sustained as not repug- 
nant to it.” 

Justice O’Brien in Rathbone v. Wirth, 150 N. Y. 459, 
uses this language: “When the validity of such legisla- 
tion is brought in question it is not necessary to show 
that it falls appropriately within some express written 
prohibition contained in the constitution. The implied 
restraints of the constitution upon legislative power may 
be as effectual for its condemnation as the written words, 
and such restraints may be found either in the language 
employed, or in the evident purpose which was in view, 
and the circumstances and historical events which led to 
the enactment of the particular provision as a part of 
the organic law.” 

In People v. Morris, 18 Wend. [N. Y.] 325, Justice Nel- 
son said: “The only limitation to the powers of the leg- 
islative department that can exist must be found either 
in the constitution of the United States or of this state, or 
in the natural and inherent rights of the citizens, which 
they cannot part with or be deprived of by the society to 
which they belong. The latter qualification is undefined, 
and perhaps undefinable by any general code, having a 
just regard to the security of these rights. Some of the 
constitutions of the states contain a declaration of these 
powers, and some also declare (and all are no doubt so 
to be understood) that the enumeration shall not be con- 
strued as denying or impairing others retained by the 
people. We have no bill of rights; though many of the 
principles usually found in such instruments are incor- 
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porated in the provisions of the constitution. The enum- 
eration was designedly omitted, because unnecessary 
and tended to weaken, if not endanger, those unnoticed. 
The limitation or qualification in this respect must. de- 
pend upon the enlightened wisdom and discretion of the 
legislature, and the decisions of the judicial department.” 

In Rathbone v. Wirth, 6 Hun [N. Y.] 277, Judge Her- 
rick, speaking of the legislature, observed: ‘“ ‘It has the 
power, subject to the qualified negative of the governor, 
to pass any law which it may deem necessary for the 
public good, not inconsistent with the first principles of 
government, nor contrary to the provisions of the con- 
stitution of this state or the United States.’ (Burch v. 
Newbury, 10 N. Y.. 374-392.) And in interpreting the 
power of the legislature under the constitution we are 
not confined to the strict letter of that instrument, ov 
compelled to point out the exact article, section, clause, 
or phrase therein which grants or denies the power in 
question. There are some things so contrary to the en- 
tire purpose and spirit of the constitution that they must 
be said to be in conflict with it, although it cannot be 
contrasted with any specific portion of it. The object 
of its adoption, and its purpose and intent taken as a 
whole, must be considered. * * * What has been 
called ‘the political tendency of the constitution’ may 
be considered in interpreting it. (People v. Porter, 90 N. 
Y. 75.) The full measure and intent of the instrument is 
not always to be found in its mere letter. To again quote 
Justice Cooley: ‘If we may suppose for an illustration 
that the legislature shall provide that, in Detroit, any 
single person may be chosen, in whom may be vested the 
whole legislative authority of the city, and all other au- 
thority pertaining to local government of every descrip- 
tion and nature, not expressly by the constitution con- 
fided to officers specified, it would require unusual 
boldness in any one who should undertake to defend 
stich a local dictatorship as something within the com- 
petency of legislation under a constitution avowedly 
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framed to guard, protect, and defend the local powers 
and local liberties.’ (People v. City of Detroit, 28 Mich. 
228.) To put another illustration. Under the last clause 
of section 2 of article 10 of the constitution, all offices 
not in existence at the adoption of the constitution, but 
that shall thereafter be created by the legislature, may 
be filled by officers elected by the people, or appointed, as 
the legislature may direct. Suppose the legislature 
should see fit to create a new county office, and should 
provide that, at the general election for the election of 
state officers, the person for whom the next higher num- 
ber of ballots should be cast for such office should there- 
after discharge the duties thereof. A new office is 
created, which the legislature has a right to create, and 
also to determine the method of filling it. There is no- 
where any express prohibition against legislation of that 
character in the constitution, and yet what man will say 
that an act of that kind will stand for a moment, not 
because it is in conflict with an express provision of the 
constitution, but because it is repugnant to its whole 
spirit and intent. * * * The supreme power of the 
people does not arise from the constitution or exist by 
virtue of it; it existed prior to it; it makes and nnmakes 
constitutions, but is not made by them; consequently, 
we are not to look into the constitution for any grant 
of power to the people, or any definition of their powers; 
they possess all that they have not surrendered by the 
constitution. One of the primary purposes for the adop- 
tion of a written constitution is the protection of minori- 
ties and individuals from the exercise of absolute power. 
For that purpose the people have yielded up some of 
their powers, but they retain all that they have not re- 
stricted themselves from exercising, by the express words 
of the constitution or by necessary implication there- 
from.” 

The legislature of Ohio enacted that certain cities of 
that state should have a board of police commissioners 
to be elected by the voters of the municipality, but that 
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no elector should vote at an election for more than two 
persons for such commissioners, and the four persons 
receiving the highest number of votes cast should be . 
declared elected. In State v. Constantine, 42 O. St. 457, 
it was held that the provision which denied to an elector 
the right to vote for all the members of the police board 
was unconstitutional, although fhe constitution merely 
provided that each elector shall be entitled to vote at all 
elections. The court say: “This implication fairly arises 
from the language of the constitution itself, but is made 
absolutely certain when viewed in the light of cireum- 
stances existing at the time of its adoption. No such 
thing as ‘minority representation’ or ‘cumulative voting’ 
was known in the policy of this state at the time of the 
adopted of this constitution in 1851. The right of each 
elector to vote for a candidate for each office to be filled 
at an election has never been doubted. No effort was 
made by the framers of the constitution to modify this 
right, and we think it was intended to continue and guar- 
anty such right by the provision that each elector ‘shall 
be entitled to vote at all elections.’” (See Maynard v. Dis- 
trict Canvassers, 84 Mich. 228.) 

This court in Low v. Rees Printing Co., 41 Neb. 127, held 
the act known as the eight hour law invalid on the 
ground that it denied the right of parties to contract 
with reference to compensation for services, although no 
express constitutional provision guarantied to the indi- 
vidual the right to contract as he pleased. The law was 
also held bad as class legislation, but the decision was 
placed as squarely upon the other ground. 

In West Point Water Power & Land Improvement Co. v. 
State, 49 Neb. 218, it was ruled that the reserved powers 
of the state are inalienable and cannot be Sureenderes 
or taken away by the legislature. 

The first article of our state constitution sniealy 
enumerates certain rights which the people have reserved 
to themselves, and manifestly any law passed in viola- 
tion of such reserved rights would be declared by the 
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courts unconstitutional. It cannot be successfully as- 
serted that the only rights reserved to the people are 
those enumerated in said article of the constitution, since 
section 26 thereof declares: “This enumeration of rights 
shall not be construed to impair or deny others retained 
by the people, and all powers not herein delegated re- 
main with the people.” This language removes all doubt 
that powers other than those specified in the bill of rights 
were retained by the people, and any statute enacted 
in violation of such rights is as clearly invalid as though 
the same had been expressly forbidden by the funda- 
mental law. Suppose a statute should be enacted pro- 
viding that a candidate who receives the smallest number 
of votes for a public office shall be declared elected 
thereto. Could it be doubted that such a law would be 
unconstitutional, notwithstanding it is not in conflict 
with any express provision of the constitution? We 
think not. The right of the majority to govern is as 
much reserved to the people as though such right had 
been in apt language expressed in the constitution. 

The important question, therefore, is whether the right 
of the people of municipal corporations to choose their 
own local officers is one of the powers retained by the 
people which the legislature cannot take away. An ex- 
amination of the various provisions of our constitution 
fails to show that the right is conferred upon the legis- 
lature or any other department of state government in 
direct, explicit, and plain language, or impliedly, to 
deprive municipal corporations of the power to govern 
themselves by officers of their own selection. On the con- 
trary, itis very evident that the constitution was framed 
upon the theory of local self-government—the right of 
the people to determine in and for themselves who shall 
be their officers. It has provided that state and county 
officers shall be chosen by the people, and the legislation 
in this state prior to the adoption of the constitution has 
invariably recognized the principle of local self-govern- 
ment. The several charters of cities and towns existing 
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when the present constitution was adopted provided for 
the selection of municipal officers by the citizens of the 
municipalities, and it was in 1887 when the legislature 
of this state first attempted to deprive municipal corpo- 
rations of the power to choose their local officers. The 
right of local self-government is not forbidden by the 
constitution, while the principle is fully recognized in 
that instrument, and its framers must have contemplated 
that the right then existing of municipal corporations to 
choose their local officers to administer their local affairs 
should continue as in the past. This right still exists, 
and the legislature is powerless to abridge the same, or 
take it away. 

In Rathbone v. Wirth, 6 Hun [N. Y.] 277, we find this 
discussion of the right of local self-government: “Under 
our form of government that supreme power is vested in 
and exercised by the majority, and for all practical pur- 
poses the majority are the people. The principle that the 
majority shall govern lies at the very basis of our govern- 
ment. Among the rights of the majority, as a part of 
its sovereign power, is the right to select officers, either 
directly by election, or indirectly by authorities or officers 
whom they have chosen by election. * * * This power 
of the majority to govern, the legislature cannot take 
from them. The legislature exercises the legislative 
power of the people. It is their agent for that purpose; 
but it cannot limit or surrender any of the power or au- 
thority of its principles. But it may be said the legisla- 
ture is composed of the representatives of the people, 
and that, therefore, their acts are presumed to be the 
acts of a majority of the people, and that while this act 
deprives the majority of the people in one locality of their 
power, still it is in accordance with the will of the ma- 
jority of the people of the whole state, and that thereby 
the principle of majority government is recognized. 
There would be force in that suggestion if it was not for 
another principle of our government recognized by our 
constitution, and if the people had not by the constitu- 

36 
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tion limited their power to override the will of a ma- 
jority in any locality. The principle I refer to is the 
principle of local self-government. * * * Local self- 
government is the school which fits people for self-gov- 
ernment. Local self-government is the result, and also 
the most efficient preserver of civil liberty. * * * The 
principle is one that runs through our entire system of 
government, from the road and school district up to the 
federal government. * * * Without further continu- 
ing this branch of the discussion, suffice it to say that, 
in my opinion, the purpose of the bill is obnoxious to the 
constitution, as an infringement upon the right of the 
majority to select their own officers, either immediately 
by election or by their accredited agents, and as destruc- 
tive of the principle of local self-government.” 

In Rathbone v. Wirth, 150 N. Y. 459, Mr. Justice Gray, 
in delivering the opinion of the court, said: “I refer to 
the right of local self-government,—a right which inheres 
in a republican government, and with reference to which 
our constitution was framed. The habit of local self- 
government is something which we took over, or rather 
continued from, the English system of government, and, 
as Judge Cooley has remarked with reference to the con- 
stitutions of the states, ‘if not expressly recognized, it 
is still to be understood that all of these instruments 
are framed with its present existence and anticipated 
continuance in view’ (Cooley, Constitutional Limitations 
35). The principle is one which takes but little reflection 
to convince the mind of being fundamental in our gov- 
ernmental system and as contributing strength to the 
national life, in its educational and formative effect upon - 
the citizen. It means that in the local, or political, sub- 
divisions of the state the people of the locality shall ad- 
minister their own local affairs to the extent that that 
right is not restricted by some constitutional provision. 
I do not think that it can be seriously disputed that the 
conception of the state is free from the element that it 
belongs to it to control purely local affairs, and that state 
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interference finds justification only when state policy, 
or local abuses, demand it. I think that no inference is 
warranted that other powers have been conferred by 
the people upon their legislative body than those which 
are mentioned in the constitution, or which are necessary 
to carry into effect those which are expressly given. 
» * * “The theory of the constitution is, that the sev- 
eral counties, cities, towns, and villages are, of right, 
entitled to choose whom they will have to rule over them, 
and that this right cannot be taken from them and the 
electors and inhabitants disfranchised by any act of the 
legislature, or of any or all of the departments of the 
state government combined. ‘lhis right of self-govern- 
ment lies at the foundation of our institutions and can- 
not be disturbed or interfered with, even in respect to 
the smallest of the divisions into which the state is di- 
vided for governmental purposes, without weakening the 
entire foundation; and hence it is a right not only to be 
carefully gnarded by every department of the govern- 
ment, but every infraction or evasion of it to be promptly 
met and condemned; especially by the courts when such 
ucts become the subject of judicial investigation.’ This 
is strong and significant language. Read in its light, 
the provision of the act under consideration appears as 
legislation hostile to that freedom of action which the 
people of Albany have the right to claim, under the con- 
stitution, in the management of their own affairs.” 

In People v. Hurlbut, 24 Mich. 44, 79, there was involved 
the validity of an act of the legislature creating a board 
of public works in the city of Detroit, and providing for 
the appointment of the officers or members of the board 
by the legislature. Section 14, article 15, of the constitu- 
tion of Michigan declares: “Judicial officers of cities 
and villages shall be elected, and all other officers shall 
be elected or appointed at such time and in such manner 
as the legislature shall direct.” The law was held in- 
valid, and that permanent appointments for purposes 
solely municipal can be made alone by municipal author- 
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ity. Campbell, C. J., in his opinion said: “In the litiga- 
tion now before us there is no acquiescence by the city in 
the choice of the board of works, or in any part of thie 
legislative action on the subject. We are, therefore, com- 
pelled to consider the plain question, whether the state 
authorities have a right to assume unlimited control of 
all municipal appointments. Judicial offices the con- 
stitution has distinctly provided for as elective; and 
they are local in their action rather than in their nature. 
But as to other offices the power is plenary, or it does 
not exist at all. It may as well include every office as 
any less than all. It may put all the power into the 
hands of one person as well as divide it among several, 
and it may continue it for life as well as for a less period. 
Life tenure is not rare in municipal offices. The alder- 
men of London, and probably of many other cities, hold 
for life. It may create incorporated cities and villages, 
in such nunibers as to put the great mass of local admin- 
istration in the hands of state agents. This is not very 
likely to happen, but it is just as likely as many other 
things which it has been thought proper to guard against 
by constitutional enactment. It is, beyond dispute, di- 
rectly opposed to the principal design of all our constitu- 
tions, and if it has not been guarded against there has 
been a very great oversight, and the present legislation 
shows that the danger was not imaginary. But the con- 
stitution is not fairly open to such criticism. We must 
never forget, in studying its terms, that most of them 
had a settled meaning before its adoption. Instead of 
being the source of our laws and liberties, it is, in the 
main, no more than a recognition and re-enactment of an 
accepted system. The rights preserved are ancient 
rights, and the municipal bodies recognized in it, and 
required to be perpetuated, were already existing, with 
known elements and functions. They were not towns or 
counties or cities or villages, in the abstract—or munici- 
palities which had lost all their old liberties by central 
usurpation—but American and Michigan municipalities 
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of common-law origin, aud having no less than common- 
law franchises. * * * Our constitution cannot be un- 
derstood or carried out at all, except on thé theory of 
local self-government; and the intention to preserve it 
is quite apparent. In every case where provision is made 
by the constitution itself for local officers they are se- 
lected by local action. * * * It is impossible to read 
that document without finding the plainest evideuce that 
every part of the state is to be under some system of 
localized authority emanating from the people. This is 
no mere political theory, but appears in the constitution 
as the foundation of all our polity. There is no middle 
ground. A city has no constitutional safeguards for its 
people, or it has the right to have all its officers appointed 
at home. Unless this power is exclusive, the state may 
manage all city affairs by its own functionaries. The 
only reasonable meaning of the constitutional clause in 
question is, that when the legislature has designated 
the time and manner of appointment or election, the 
local authority shall till the offices as so ordained.” 
Cooley, J., delivered a separate concurring opinion in 
the same case so full of sound reason and common sense 
that we have taken copious excerpts therefrom. He said: 
“We have before us a legislative act creating for the city 
of Detroit a new board, which is to exercise a considera- 
ble share of the authority usually possessed by officers 
locally chosen; to have general charge of the city build- 
ings, property, and local conveniences; to make con- 
tracts for public works on behalf of the city, and to do 
many things of a legislative character which generally 
the common council of cities alone is authorized to do. 
The legislature has created this board, and it has ap- 
pointed its members; and both the one and the other 
have been done under a claim of right which, unless I 
wholly misunderstand it, would justify that body in tak- 
ing to itself the entire and exclusive government of the 
city, and the appointment of all its officers, excepting 
only the judicial, for which, by the constitution, other 
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provision is expressly made. And the question, broadly 
and nakedly stated, can be nothing short of this: 
Whether local self-government in this state is or is not a 
mere privilege conceded by the legislature in its dis- 
cretion, and which may be withdrawn at any time at 
pleasure? I state the question thus broadly because, 
notwithstanding the able arguments made.in this case. 
and after mature deliberation, I can conceive of no argu- 
ment in support of the legislative authority which will 
stop short of this plenary and sovereign right. * * * 
The doctrine that within any general grant of legislative 
power by the constitution there can be found authority 
thus to take from the people the management of their 
local concerns, and the choice, directly or indirectly, of 
their local officers, if practically asserted, would be some- 
what startling to our people, and would be likely to lead 
hereafter to a more careful scrutiny of the charters of 
government framed by them, lest sometime, by inad- 
vertent use of words, they might be found to have con- 
ferred upon some agency of their own the legal authority 
to take away their liberties altogether. If we look into 
the several state constitutions to see what verbal re- 
strictions have heretofore been placed upon legislative 
authority in this regard, we shall find them very few 
and simple. We have taken great pains to surround the 
life, liberty, and property of the individual with guar- 
anties, but we have not, as a general thing, guarded local 
vovernment with similar protections. We must assume 
either an intention that the legislative control shouJd be 
constant and absolute, or, on the other hand, that there 
ave certain fundamental principles in our general frame- 
work of government which are within the contemplation 
of the people when they agree upon the written char- 
ter, subject to which the delegations of authority to the 
several departments of government have been made. 
That this last is the case appears to me too plain for 
serious controversy. The implied restrictions upon the 
power of the legislature, as regards local gorernment, 
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though their limits may not be so plainly defined as ex- 
press provisions might have made them, are nevertheless 
equally imperative in character, and whenever we find 
ourselves clearly within them, we have no alternative 
but to bow to their authority. The constitution has been 
framed with these restrictions in view, and we should 
fall into the grossest absurdities if we undertook to con- 
strue that instrument on a critical examination of the 
terms employed, while shutting our eyes to all other con- 
siderations. The circumstances from which these impli- 
cations arise are: Jfirst, that the constitution has been 
adopted in view of a system of local government, well 
understood and tolerably uniform in character, existing 
from the very earliest settlement of the country, never 
for a moment suspended or displaced, and the continued 
existence of which is assumed; and, second, that the lib- 
erties of the people have generally been supposed to 
spring from, and be dependent upon, that system. * * * 
Our traditions, practice, and expectations have all been 
in one direction. And when we go beyond the general 
view to inquire into the details of authority, we find that 
it has included the power to choose in some form the 
persons who are to administer the local regulations. In- 
stances to the contrary, except where the power to be 
administered was properly a state power, have been 
purely exceptional. * * * In view of these historical 
facts, and of these general principles, the question recurs 
whether our state constitution can be so construed as to 
confer upon the legislature the power to appoint for the 
municipalities the officers who are to manage the prop- 
erty, interests, and rights in which their own people 
alone are concerned. If it can be, it involves these con- 
sequences: As there is no provision requiring the legis- 
lative interference to be upon any general system, it can 
and may be partial and purely arbitrary. As there is 
nothing requiring the persons appointed to be citizens 
of the locality, they can and may be sent in from abroad, 
and it is not a remote possibility that self-government 
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of towns may make way for a government by such influ- 
ences as can force themselves upon the legislative notice 
at Lansing. As the municipal corporation will have no 
control, except such as the state may voluntarily give it, 
as regards the taxes to be levied, the buildings to be 
constructed, the pavements to be laid, and the conven- 
iences to be supplied, it is inevitable that parties, from 
mere personal considerations, shall seek the offices, and 
endeavor to secure from the appointing body, whose 
members in general are not to feel the burden, a com- 
pensation such as would not be awarded by the people, 
who must bear it, though the chief tie binding them to 
the interests of the people governed might be the salaries 
paid on the one side and drawn on the other. As the 
legislature could not be compelled to regard the local 
political sentiment in their choice, and would, in fact, be 
most likely to interfere when that sentiment was adverse 
to their own, the government of cities might be taken to 
itself by the party for the time being in power, and mu- 
nicipal governments might easily and naturally become 
the spoils of party, as state and national offices unfortu- 
nately are now. All these things are not only possible, 
but entirely within the range of probability, if the posi- 
tions assumed on behalf of the state are tenable. It may 
be said that these would be mere abuses of power, such 
as may creep in under any system of constitutional] free- 
dom; but what is constitutional freedom? Has the ad- 
ministration of equal laws by magistrates freely chosen 
no necessary place in it? Constitutional freedom cer- 
tainly does not consist in exemption from governmental 
interference in the citizen’s private affairs; in his being 
unmolested in his family, suffered to buy, sell, and enjoy 
property, and generally to seek happiness in his own way. 
All this might be permitted by the most arbitrary ruler, 
even though he allowed his subjects no degree of po- 
litical liberty. The government of an oligarchy may be 
as just, as regardful of private rights, and as little bur- 
densome as any other; but if it were sought to establish 
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such a government over our cities by law, it would hardly 
do to call upon a protesting people to show where in the 
constitution the power to establish it was prohibited; 
it would be necessary, on the other hand, to point out to 
them where and by what unguarded words the power 
had been conferred. Some things are too plain to be 
written. If this charter of state government, which we 
call a constitution, were all there was of constitutional 
command; if the usages, the customs, the maxims, that 
have sprung from the habits of life, modes of thought, 
methods of trying facts by the neighborhood, and mutual 
responsibility in neighborhood interests, the precepts 
which have come from the revolutions which overturned 
tyrannies, the sentiments of manly independence and self- 
control which impelled our ancestors to summon the local 
communities to redress local evils, instead of relying 
upon king or legislature at a distance to do so,—if a 
recognition of all these were to be stricken from the body 
of our constitutional law, a lifeless skeleton might re- 
main, but the living spirit, that which gives it force and 
attraction, which makes it valuable and draws to it the 
affections of the people, that which distinguishes it from 
the numberless constitutions, so called, which in Europe 
have been set up and thrown down within the last hun- 
dred years, many of which, in their expressions, have 
seemed equally fair and to possess equal promise with 
ours, and have only been wanting in the support and 
vitality which these alone can give—this living and 
breathing spirit, which supplies the interpretation of the 
words of the written charter, would be utterly lost and 
gone, * * * The state may mould local institutions 
according to its views of policy or expediency; but local 
government is matter of absolute right, and the state 
cannot take it away. It would be the boldest mockery 
to speak of a city as possessing municipal liberty where 
the state not only shaped its government, but at discre- 
tion sent in its own agents to administer. it; or to call 
that system one of constitutional freedom under which 
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it should be equally admissible to allow the people full 
control in their local affairs, or no control at all. What 
I say here is with the utmost respect and deference 
to the legislative department, even though the task I 
am called upon to perform is to give reasons why a blow 
aimed at the foundation of our structure of liberty should 
be warded off.” 

The same doctrine was recognized and applied by the 
same court in People v. Common Council of Detroit, 28 Mich. 
228. In that case there was under consideration a stat- 
ute relative to a public park for the city of Detroit, which 
created a board of park commissioners and designated 
six citizens of Detroit as the first members of such board. 
The act was held invalid because the selection of the park 
commissioners by the legislature was repugnant to the in- 
herent right of local self-government. The constitutional 
vight of municipal self-government was sustained in At- 
torney General v. Common Council of Detroit, 29 Mich. 108; 
Commissioners of Parks v. Detroit, 80 Mich. 663; Hubbard 
v. Township Board of Springwells, 25 Mich. 153; Allor v. 
Auditors of Wayne County, 43 Mich. 76; Attorney General 
v. Detroit Common Council, 58 Mich. 218. 

By an act of the legislature of Michigan the governor 
was empowered to appoint three commissioners to im- 
prove a certain highway and levy the expenses on adja- 
cent lands. The law was declared invalid in Hubbard v. 
Township Board of Springwell, 25 Mich. 153, as inimical 
to the fundamental theory of self-government. 

In Michigan there existed a statute making it the duty 
of the governor, by appointment, to fiJl any vacancy ina 
county office for and during the unexpired portion of the 
regular term limited to such officer, and in pursuance of 
said enactment the governor appointed one George C. 
Lawrence as auditor for the county of Wayne, in the 
place of William C. Mahoney, deceased. Proceedings in 
the nature of quo warranto by the attorney general on 
the relation of said Lawrence was instituted in the su- 
preme court to test the right of the latter to said office 
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of county auditor. The validity of the law under which 
Lawiciice was appointed was assailed, and the court said 
ihe statute which gave the governor power to fill vacan- 
cies in couuty offices was invalid, since it deprived the 
electors of the county of the right to choose their own 
officers. (Attorney General vy. Trombly, 89 Mich. 50.) Me- 
Grath, J., speaking for the court, said: “No question is 
raised as to the legality of his appointment, but respond- 
eit insists that the act of 1857 is unconstitutional as 
abridging the right of Jocal self-government; that the 
vovernor’s authority under the act of 1873 is limited by 
implication to provisional appointments, and that the 
electors of Wayne county had the right to fill the va- 
cancy at the next or at any subsequent general election 
after such vacancy ocenrred. While the constitution 
contains no express verbal restrictions upon the power 
of the legislature to authorize the governor to make per- 
manent appointments to purely local offices, the prin- 
ciple of local self-government is so deeply imbedded in 
the groundwork of our system of government that no 
mere general grant of legislative power can be said to 
include the authority to take from the people the man- 
avement of their local coucerns, and all delegations of 
authority to the several departments of government must’ 
be deemed to have been made subject to this fundamental 
principle. This is but the restatement of the doctrine 
laid down by Justice Cooley, after an able and exhaustive 
discussion of the question, participated in by all mem- 
bers of the court, in People v. Hintbut, 24 Mich. 44.” 
Judge McGrath, after stating that the correctness of the 
dcctrine enunciated in People v. Hurlbut, supra, has not 
been since questioned but approved in numerous cases 
which he cites, said: “The act of 1857 is therefore in- 
ralid, as the legislature cannot divest the people of the 
county of Wayne of the right to select their own once. 
in the usual manner.” 

The Michigan cases referred to in this opinion are in 
point here, as they were decided under a constitution 
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like our own, which contains no express provision limit- 
ing the power of the legislature to authorize the goy- 
ernor to appoint purely local officers. The supreme court 
of Michigan steadfastly denied the power of the legis- 
lature to deprive municipal corporations of the right of 
local self-government, although in People v. Mahaney, 13 
Mich. 481, that court, in harmony with the principle an- 
nounced by many courts, approved a law authorizing the 
selection by the governor of police commissioners for 
cities, recognizing a distinction between officers whose 
duties are purely of a local character and officers chosen 
for a particular city or town whose duties are of a public 
or general nature, and which concern the state or general 
public. The former class the legislature may not em- 
power the governor to appoint, while such authority may 
be conferred upon the executive as to the officers belong- 
ing to the latter class. 

The legislature of the state of Indiana passed a law 
(Acts 1889, p. 247) purporting to give control of the 
streets, alleys, sewers, lights, water supply, etc., in cities 
containing more than fifty thousand inhabitants to 
boards of public works appointed by the legislature for 
residents of the cities affected. This act was under con- 
sideration in State v. Denny, 118 Ind. 382, and held to be 
void as denying the right of local self-government, al- 
though the law contravened no express provision of the 
constitution of that state. That decision is planted 
squarely upon the proposition that the right of the peo- 
ple to govern themselves as to matters purely local in 
their nature, through the medium of local municipal of- 
ficers of their own choosing, was not curtailed by the 
adoption of the constitution, but is still vested in them, 
and the legislature is powerless to take such right away. 
Coffey, J., in delivering the opinion of the court, observed: 
“It is perhaps true that the general assembly may, at 
will, pass laws regulating the government of towns and 
cities, taking from them powers which had previously 
been granted, or adding to that which had previously 
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been given, but we do not think that it can take away 
from the people of a town or city rights which they pos- 
sessed as citizens of the state before their incorporation. 
The object of granting to the people of a city municipal 
powers is to give them additional rights and powers to 
better enable them to govern themselves, and not to take 
away any rights they possessed before such grant was 
made. It may be true, that as to such matters as the 
state has a peculiar interest in, different from that relat- 
ing to other communities, it may, by proper legislative 
action, take control of such interest; but as to such mat- 
ters as are purely local, and concern only the people of 
that community, they have the right to control them, 
subject only to the general laws of the state, which affect 
all the people of the state alike. The construction of 
sewers in a city, the supply of gas, water, fire protection, 
and many other matters that might be mentioned, are 
matters in which the local community alone is concerned 
and in which the state has no special interest more than 
it has in the health and prosperity of the people gener- 
ally, and they are matters over which the people affected 
thereby have the exclusive control, and it cannot, in our 
opinion, be taken away from them by the legislature.” 
In the same opinion, after speaking of the duties and 
powers conferred upon the three members of the board 
provided for by the act, this language is employed: “If 
the legislature may put these matters in the hands of 
three men, why not in the hands of one man? And if they 
may transfer these matters, why may they not transfer 
others? In other words, the effort is by this act to take 
from the city all control over the improvements of the 
city, without the consent of her people, and place it in 
the hands of the agents of the state chosen by the lee- 
islature, and charge the people of the city with the whole 
expense. We do not think that the people have conferred 
upon the legislature any such power. It is subversive 
of all local self-government, a right that the people did 
not surrender when they adopted the constitution. They 
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still retained, after the adoption of that instrument, the 
right to select their own local officers, and every effort to 
deprive them of such right must be held to be beyond 
the power of the legislature. In our opinion, the entire 
act, attempting to create a board of public works and 
affairs for cities having a population of fifty thousand 
or more, is in conflict with the constitution and is void.” 

Kiot, C. J., in a separate concurring opinion in the 
samme case, said: “The right to choose officers is primarily 
and inherently in the people. Primarily it is neither an 
executive nor a legislative function. Except as expressly 
or impliedly delegated to the executive or the legislative 
departnient, it resides entirely in the electors of the state. 
Silence on the subject takes no part of the power from 
the people, and vests none in their representatives. 
(State v. Johns, 3 Ore. 533; People v. Bull, 46 N. Y. 57; 
Speed v. Crawford, 3 Met. [Ky.] 207.) * * * TI do 
not deny that the legislature has the power to change 
the form and mode in which municipa? corporations shall 
be governed; on the contrary, I affirm that withont the 
consent of the inhabitants the form of the corporate gov- 
ernment may at any time be altered, but I do deny that 
the legislature has the power to deprive the electors of a 
municipal corporation of the right to choose their own 
immediate local officers. By immediate local officers I 
mean such as are charged with the control of purely local 
concerns, as the streets, the fire apparatus, and the like 
matters. In the class of local officer I do not include the 
peace-keeping officers, or the constabulary, for such of- 
ficers are, in reality, officers of the state, as it is the 
duty of the state to provide for the personal safety of 
its citizens on the thronged streets of a great city as 
well as on the secluded rural highways. What I affirm, 
in short, is this, that because an elector lives in a city 
he cannot have the right to vote upon purely local 
affairs taken from him by any statute. The decisions 
which declare that the state may appoint peace officers 
in cities can be sustained only upon the ground that 
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such officers are state officers and not local officers. The - 
principle is one not to be extended, but to be limited.” 

The precise question now before us has been deter- 
mined by the supreme court of Indiana in able and ex- 
haustive opinions in City of Evansville v. State, 118 Ind. . 
426, and State v. Denny, 118 Ind. 449. In both of those 
cases there was under consideration an act creating a 
metropolitan police and fire board in cities having a 
certain population, providing for the appointment of the 
commissioners or members of said board by the legis- 
lature, and giving them full control and power over the 
police and fire departments of such cities and property 
and records belonging to said departments. The act was 
assailed as being unconstitutional on various grounds, 
anrong others, that it deprived the people of the cities 
coming within the provisions of the law of the right of 
local self-government. The invalidity of the law was 
declared on that ground. Berkshire, J., in delivering the - 
opinion of the court in the first case, uses this language: 
“The commissioners who compose the board are not the 
officers or representatives of the city, for it has no part 
in their selection, and no control over their actions; they 
are appointed by the legislature and derive all authority 
from that high power. They are, therefore, the officers 
and representatives of the state, and not of the city. 
But, under the law, all expenses of whatever kind, relat- 
ing to these departments, the city has to pay. * * * 
If the act related alone to the management of the police 
department, and the state was proposing to take upon 
itself the burden of maintaining the department as well 
- as its management, or if it were made to appear that the 
city had failed to furnish a police force, or one that was 
sufficient for the protection of persons and property, then 
a very different question would be presented for our con- 
sideration. Except so far as an efficient police depart- 
ment goes, which is for the protection of the public at 
large, the people of the state are not interested in any of 
the matters to which the said act of the legislature re- 
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lates, but the citizens of Evansville and Indianapolis, the 
two cities to which the act applies, are alone interested. 
It, therefore, becomes a question whether or not the 
legislature may take from the people of these two cities 
_ the right of local self-government, the right to manage 
and control their own purely local affairs in their own 
way, and place the management of all such local affairs 
under state control. We do not believe that the legis- 
lature has any such power. Before written constitutions, 
the people possessed the power of local self-government. 
It is conceded that the people of Indiana originally pos- 
sessed all governmental power, and it will not be ques- 
tioned but that they still possess such of that power as 
has not been delegated. All the power which the people 
have delegated is what has passed from them by the con- 
stitution. (Pomeroy, Constitutional Law [9th ed.], see 
title ‘Centralization and Local Self-Government,’ sec. 151 
et seq.; 1 Dillon, Municipal Corporations [3d ed.} sec. 9; 
Cooley, Constitutional Limitations [5th ed.] 225; People 
v. Hurlbut, 24 Mich. 44; People v. Detroit Common Council, 
28 Mich. 228; People v. Mayor, 51 [ll.17; People v. Lynch, 
d1 Cal. 15; People v. Albcrison, 55 N. Y. 50; People v. 
Porter, 90 N. Y. 68.) * * * No provision is found 
anywhere in the constitution which takes from the peo- 
ple the right of local self-government.” 

The third division of the syllabus in State v. Denny, supra, 
reads thus: “The right of local self-government in towns 
and cities was not surrendered upon the adoption of the 
constitution, but is still vested in the people of the re- 
spective municipalities, and the legislature cannot ap- 
point officers to administer municipal affairs, its power . 
ending with the enactment of laws prescribing the man- 
ner of selection and duties of the officers.” Olds, J., 
delivered the opinion of the court in that case, and in 
discussing the question under consideration said: “It is 
contended by counsel for appellants that by the consti- 
tution of the state all power is vested in the legislative 
department of the government except such as is expressly 
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granted to the executive and the judiciary, or retained by 
the people in the constitution itself. We are not in har- 
mouy with counsel’s theory of our state government, but 
we state it this way: At the adoption of the state con- 
stitution all power was vested in the people of the state. 
The people still retain all power, except such as they ex- 
pressly delegated to the several departments of the state 
government by the adoption of the constitution. The leg- 
islative, executive, and judicial departments of the state 
have only such powers as are granted to them by the con- 
stitution. In the first section and the first article of the 
constitution it is declared ‘that all power is inherent in 
the people. It is contended by counsel that as certain 
rights were granted and certain other rights reserved 
by the people, therefore all rights were granted except 
such as were expressly reserved. The peculiarity of the 
theory is that while the people, by the constitution, made 
grants of power to three different departments of gov- 
ernment, it is contended that all power that was at that 
time in the grantor, the people, passed to one branch of 
the government, viz., the political or legislative branch, 
and that it took all power not mentioned in the instru- 
ment, and the executive and judiciary took only such 
as was expressly granted to them and the people retained 
such only as was specifically named and reserved. It is 
certainly a novel method of construction, and contrary 
to all rules for construing contracts, deeds, wills, and 
other written instruments, and it seems to us that the 
proposition need but to be stated to prove its fallacy. 
In construing and giving an interpretation to the con- 
stitution we must take into consideration the sitnation 
as it existed at the time of its adoption, the fact expressed 
in the instrument that all power is inherent in the people, 
the rights and powers vested in and then exercised by the 
people, the existence of cities and towns and the right 
of local self-government exercised by them, and the laws 
in force and form of government existing at the time of 
its adoption. One of the fundamental principles of mu- 
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nicipal corporations is the right of local self-government, 
including the right to choose local officers to administer 
the affairs of the municipality.” 

Again, in the same opinion, after quoting from various 
authorities to establish that the inherent right of local 
self-government lies at the foundation of our institu- 
tions, it is stated that “we might quote from numerous 
other authorities to the same effect as the above, but 
we have quoted sufficient to show that the right of local 
self-government, including the right of the people of a 
municipality to select their own officers, was a sacred, 
fundamental principle and idea of municipal corpora- 
tions, well founded, sacredly guarded, and long enjoyed 
by the people of the state at the time of the adoption of 
the constitution. As we interpret the theory of our state 
government, this right of local self-government, vested 
in, exercised, and enjoyed by the people of the munici- 
palities of the state at the time of the adoption of the 
constitution, yet remains in them, unless expressly 
yielded up and granted to one of the branches of the state 
government by the constitution. And in the decision of 
the question presented in this case it is only necessary 
to determine whether or not that power is granted to the 
legislative branch of the government, as it is only it 
which has attempted to deprive the people of cities of 
the right to choose their own officers and administer their 
own local affairs.” 

After reviewing the various provisions of the consti- 
tution of Indiana relating to the legislative department 
of the state, the opinion continues: “The conclusion we 
have unhesitatingly reached is that the right of local 
self-government in towns and cities of this state is vested 
in the people of the respective municipalities, and that 
the general assembly has no right to appoint the officers 
to manage and administer municipal affairs; that the 
right of the general assembly ends with the enactment 
of laws prescribing the manner of selection and the duties 
of the officers. There is a class of officers whose duties 
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are general, but who act for the state in localities, which 
the general assemblies of some states have exercised the 
right to appoint, and courts have upheld the right to 
make such appointments; but this class of officers are 
constabulary or peace officers, those whose duties are 
to preserve the peace. In this case we do not deem it 
necessary to consider that portion of the law relating to 
peace officers, or to determine the right of the general 
assembly to appoint officers of that character under our 
constitution. The right of the state, however, to exer- 
cise such power must rest on the theory that the state 
owes protection to its citizens wherever they may be 
within the borders of the state, alike upon highways in 
a sparsely populated territory as upon the streets of a 
densely populated city, and to discharge such obligation 
has the right to exercise control over the peace officers 
of the state; but the law in question provides for taking 
exclusive control of the fire department within certain 
cities, appointing the officers and controlling the depart- 
ment, and compelling the cities to pay all the expenses. 
* * * Ts it fair to presume that the people of this 
state, in the adoption of the constitution, did not intend 
to surrender the right of self-government in so far as to 
allow the legislature to even take charge of the fire de- 
partment of every town and city of the state, and to ap- 
point officers to take charge of and manage the affairs of 
such department and limit the legislative body to sixty- 
one daysin every two years? We do not believe that such 
was the intention of the people at that time, nor do we 
believe that such is their understanding of the power 
of the legislature at the present time; nor is there any 
word or sentence in the constitution granting such power. 
* * * We hold that the right to provide and maintain 
a fire department in a town or city is one of the rights 
which are vested in the people of the municipalities, is to 
be exercised by them, and is not subject to legislative 
interference, except in so far as that body may prescribe 
rules to aid the people of the municipality in the exer- 
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cise of such right; that such right is an element of local 
self-government which was vested in the people of the 
municipalities at the time of the adoption of the con- 
stitution and was not parted with by them; that so 
much of the statute under consideration as relates to the 
Inanagement and control of the fire department of cities 
is unconstitutional and void.” 

Further along in the opinion it was decided that the 
provisions of the statnte relating to the fire and police 
departments were so interwoven, connected with, and 
dependent upon each other as to invalidate the entire 
law. Itis true that the statute was held unconstitutional 
also on other grounds, one of them being that it attempted 
to confer on the legislature executive functions, the 
power to appoint the members of the board. But the 
right of local self-government was not incidentally dis- 
cnssed in the opinion as has been suggested, but was a 
prominent feature of the decision, and the law was ex- 
pressly declared invalid as infringing the inherent right 
of the municipalities embraced within the purview of the 
Jaw to choose their own local officers. 

No case has come under the observation of the writer, 
except State v. Seavey, 22 Neb. 454, which sustains a law 
authorizing the appointment, either by the legislative or 
the executive, of a board of fire and police commissioi:- 
ers for a municipal corporation. The decisions relied 
upon and cited by Commissioner RyAN, excepting the 
case above indicated, do not so hold, as a cursory ex- 
amination discloses. 

In Daley v. City of St. Paul, T Minn. 311, it was ruled 
that the legislature possessed the power to appoint com- 
missioners to lay out and establish a public street within 
the corporate limits of the city of St. Paul, and to assess 
the damages and benefits flowing from the taking of 
property for that purpose. It is to be observed that only 
seventeen lines of the official report of the opinion of the 
court are devoted to a consideration of the question, and 
the conclusion there reached is predicated entirely upon 
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People v. Draper, 15 N. Y. 5338, in which last mentioned 
case the power of the legislature to appoint municipal 
officers was not involved nor decided. In People v. Draper 
the validity of an act of the state of New York was sus- 
tained which established a metropolitan police district, 
comprising the counties of New York, Kings, Richmond, 
and Westchester, and provided for the appointment of 
five commissioners by the governor with the advice and 
consent of the senate, who, with the mayors of New York 
and Brooklyn, constituted a board of police for said dis- 
trict. The law under consideration in that case was 
assailed as being in conflict with section 2, article 10, 
of the constitution of 1846 of the state of New York, 
which provided: ‘All county officers, whose election or 
appointment is not provided for by this constitution, 
shall be elected by the electors of the respective counties, 
or appointed by the board of supervisors or other county 
authorities, as the legislature shall direct. All city, 
town, and village officers, whose election or appointment 
is not provided for by this constitution, shall be elected 
by the electors of such cities, towns, and villages, or some 
division thereof, or appointed by such authorities thereof 
as the legislature shall designate for that purpose. All 
other officers, whose election or appointment is not pro- 
vided for by this constitution, and all officers whose of- 
fices may hereafter be created by law, shall be elected 
by the people, or appointed, as the legislature may di- 
rect.” The court held, and properly so, that the commis- 
sioners provided for by the act there under consideration 
were not county, city, town, or village officers, but mere 
officers created after the adoption of the constitution, 
and therefore the section of the constitution quoted ex- 
pressly committed to the legislature the power to provide 
for election or appointment of such commissiouers in any 
manner it deemed suitable. We have no similar consti- 
tutional provision in Nebraska. 

In Police Commissioners vo City of Louisville, 3° Bush 
[Ky.] 597, there was under consideration an act of the 
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legislature providing for the organization of a police 
force for the city of Louisville and county of Jefferson. 
That decision is not in point here, for the very obvious 
reason the statute there involved provided for the elec- 
tion of the commissioners by the qualified voters of the 
city and county. Moreover, said commissioners were not 
municipal officers, nor was the question of the inherent 
right of the people to local self-government involved. 

By article 183 of the constitution of the state of Lou- 
isiana of 1864 it was provided that the citizens of the 
city of New Orleans should have the right of appointing 
the several public officers necessary for the administra- 
tion of the police of said city, and the said article gave 
the mayor the power to select the members of the police 
force of said city. The constitution of that state of 1868 
omitted article 133 of that of 1864, and under the subse- 
quent constitution the legislature created a board of 
police commissioners for the city of New Orleans to be 
appointed by the governor, which board was given full 
power to appoint and remove and control the officers and 
men of the police force of said city. This act was under 
consideration in Diamond v. Cain, 21 La. Ann. 309, where 
it was held that the omission in the constitution of 1868 
of article 183 of the constitution of 1864 left the entire 
matter of the police regulations of New Orleans under 
the power and discretion of the legislature, and that the 
act there under review divested the mayor of the au- 
thority to appoint public officers. The right of local self- 
government was not discussed or adjudicated in that 
case. 

In Commonwealth v. Plaisted, 148 Mass. 375, a law was 
sustained which created a board of police for the city of 
Boston to be appointed by the governor and council. The 
court in the opinion concede that the question of the in- 
validity of the law, on the ground that it deprived the 
city of the power of self-government in matters of inter- 
nal police, was but little relied on in the argument; and 
the question was disposed of by the court without much 
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consideration and without the citation of a single author- 
ity in support of the conclusion reached. Moreover, that 
case is distinguishable from the one at bar, in that the 
officers provided for by that act had nothing to do with 
the control or management of the fire department of the 
city, while the statute before this court commits the 
whole subject of the appointment of firemen and the se- 
lection of the chief and other officers of the fire depart- 
ment of metropolitan cities, and the removal of such 
officers and men, to the board of fire and police commis- 
sioners created by said law. The authorities quite uni- 
formly agree that the preservation of the public peace is 
essentially a matter of public concern; that the instru- 
mentalities by which the same is effected, whether ap- 
pointed by the governor or elected by a vote of the people, 
are agencies of the state and not of the municipalities, 
and that there exists a well defined distinction between 
matters which concern the municipality and those which 
pertain to the state at large. Conceding that the legisla- 
ture, unless inhibited by the constitution, may provide 
the mode of selecting police officers, yet it has no power 
or authority to deprive the municipalities of the right to 
select officers whose duties are solely of a local nature, 
such as officers connected with the fire department. 
While the police control of cities in some of the states has 
been confided to boards of police commissioners ap- 
pointed by some executive state officer or officers, yet the 
validity of such laws has been sustained solely on the 
ground that such officers are agencies of the state and 
not of the municipalities for which they were appointed. 

State v. Hunter, 88 Kan. 578, and State v. Covington, 29 
O. St. 102, are distinguishable on the ground above 
stated, since the act under consideration in each case 
provided for the appointment of ‘a board of police com- 
missioners to be appointed by state authority, and no 
power was given such board concerning the management 
and control of the fire department. 

Gillespie v. City of Lincoln, 35 Neb. 34, is not an authority 
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in favor of the proposition that the state has the power . 
to choose the officers or members of the fire department 
of a city. It was decided in that case that a municipal 
corporation was not liable for the negligent act of mem- 
bers of its fire department. 

State v. Seavey, 22 Neb. 454, sustained a section of “An 
act incorporating metropolitan cities and defining, regu- 
lating and prescribing their duties, powers, and govern- 
ment,” approved March 80, 1887, which provided for a 
board of fire and police commissioners for cities gov- 
erned by that act, and for their appointment by the gov- 
ernor. It was held that the mode designated for the se- 
lection of the members of the board did not contravene 
the constitution. That decision is diametrically opposed 
to the conclusion reached by the writer and is the only 
one of its kind. It has been asserted, and probably not 
without foundation, that the section of the law there un- 
der consideration was adopted to give the party then in 
power in the state a supposed partisan advantage in the 
government of the affairs of the city of Omaha, and it may 
be the same motive influenced the adoption of the pro- 
vision of the law of 1897 under review. However that 
may be, it affords no ground for declaring a law unconsti- 
tutional. The sole question that concerns the court is 
whether the law is repugnant to any express or implied 
limitations upon the power of the legislature. The act 
before us, as well as the one construed in State rv. Seavey, 
supra, denied to the people of Omaha the power to choose 
a portion of their own local officers, and in so far as it 
did so is unconstitutional; for the right to provide and 
maintain a fire department in a city is one of the powers 
vested in the inhabitants of such municipality as an ele- 
ment of local self-government and is to be exercised by 
them without legislative interference, except to the ex- 
tent that the lawmaking body may create rules to assist 
in the exercise of such right. It is to be deplored that 
a different conclusion was reached in the case just men- 
tioned, as itis always embarrassing to a court to overrule 


Vou. 55] JANUARY TERM, 1898. 521. 


State v. Moores. 


one of its own decisions. No member of the court has 
been more persistent than the writer in following our 
own adjudications, and would do so now were he not 
convinced that the rule announced in State v. Seavey. 
supra, is not only wrong, but is far-reaching in its conse- 
quences. The legislation which that opinion sustains 
tended to take from the people one of their reserved 
powers—the right of local self-government, one of the 
principles upon which our state fabric rests. If the leg- 
islature may authorize the governor to appoint a fire and 
police commission for cities of the metropolitan class, 
then there is nothing to prevent the lawmakers from tak- 
ing from every city and town in the state the power to 
choose all of the local officers thereof, except police judge, 
which position is made elective by the constitution, and 
empower the governor to appoint all municipal officers. 
except the one just named. The mind revolts when the 
doctrine of the Seavey Cause is carried to its legitimate 
extent. The denial to the people of the right to govern 
themselves is undemocratic, and if such doctrine is en- 
forced, we could no longer boast of “a government of the 
people, for the people, and by the people.” The demurrer 
to the application, as well as the demurrer to the answer 
and cross-petition of the interveners, should be over- 
ruled. The demurrer to the answer of the respondents, 
the governor’s appointees, should be sustained, and a 
judgement of ouster entered against them. 

It will be observed that section 168 of chapter 12d, 
Compiled Statutes, attempts to make persons engaged 
in any one of certain ennmerated vocations ineligible to 
the office of police commissioner. The omission to dis- 
cuss that provision must not be construed as impliedly 
sustaining its constitutionality. We merely refrain from 
now expressing an opinion on the subject. 


JUDGMENT ACCORDINGLY. 


Harrison, C. J., concurring. 
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Ryan, C., dissenting. 


We cannot concur in the views of a majority of the 
court. This action of quo warranto was instituted in 
this court upon the relation of the attorney general to 
test the right of J. H. Peabody, D. D. Gregory, William 
C. Bullard, and R. E. L. Herdman to serve as fire and 
police commissioners of the city of Omaha under and by 
virtue of appointments of the governor of this state. 
Certain other parties were made defendants or became 
such by intervention, but neither their claims nor status 
need be described, for the sole question presented by the 
demurrer to the answer asserting the validity of the said 
appointments is whether the statute, under which the 
above indicated appointments were made, is valid. This 
statute is embodied in the Compiled Statutes as chapter 
12a, of which the sections to be discussed are 166 and 169. 
By these it is provided that in cities of the class of Omaha 
there shall be a board of fire and police commissioners, 
to consist of the mayor and four electors of the city, 
who shall be appointed by the governor. All powers 
and duties connected with and incident to the appoint- 
ment, removal, government, and discipline of the officers 
and members of the fire and police departments of the 
city, under such rules and regulations as may be adopted 
by the board of fire and police commissioners, are vested 
jn that board, to which are delegated certain defined 
powers proper to enable it to perform its functions. It 
is argued against the validity of the above noted statu- 
tory provisions that by them the people of Omaha are 
deprived of the right of local self-government. It is not 
claimed that these sections contravene any express pro- 
vision of the constitution prescribing how municipal offi- 
cers must be appointed, but that they deny the right of 
local self-government, which exists independently of our 
constitution, upon principles which are recognized in the 
Declaration of Independence and the federal constitu- 
tion and are illustrated in the evolution of our forms 
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of government, state and national. It is conceded that 
the case of State v. Seavey, 22 Neb. 454, must be overruled 
if this contention is sustained, and accordingly we shall 
consider whether or not there have been advanced argu- 
ments of sufficient weight and cogency to justify the 
course indicated. 

It seems to be assumed that if State v. Seavey is over- 
ruled there will result no confusion or conflict by reason 
of other decisions of this court. In this assumption we 
think cowusel for plaintiff are mistaken. In Magneaw v. 
City of Fremont, 30 Neb. 843, it was said: “It has been the 
uniform holding of this court that the constitution is not 
a grant but a restriction of legislative power, and that 
the legislature may legislate upon any subject not in- 
hibited by the constitution. (State v. Lancaster County, 
4 Neb. 537; State v. Dodge County, 8 Neb. 124; J/anscom v. 
City of Omaha, 11 Neb. 37; State v. Ream, 16 Neb. 685; 
Shaw v. State, 17 Neb. 334)” In State v. Moore, 40 Neb. 
854, there was under consideration the validity of a 
specific appropriation made by the legislature for the 
relief of Scott’s Bluff county, and it was said: “The next 
reason assigned by the auditor for not drawing the war- 
rant to pay the appropriation is ‘that the act making 
the appropriation is contrary to the letter and spirit of 
the constitution of the state of Nebraska” We quote 
Cooley, Constitutional Limitations 4th ed., p. 210, as 
follows: ‘When a law of congress is assailed as void, we 
look into the national constitution to see if the grant 
of specified powers is broad enough to embrace it; but 
when a state law is attacked on the same ground, it is 
presumably valid in any case, and this presumption is 
a conclusive one, unless in the constitution of the United 
States, or of the state, we are unable to discover that 
it was prohibited. We look in the constitution of the 
United States for grants of legislative powers, but in 
the constitution of ‘the state to ascertain if any limita- 
tions have been imposed upon the complete power with 
which the legislative department of the state is vested 
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in its creation. Congress can pass no laws but such as 
the constitution authorizes, either expressly or by clear 
implication, while the state legislature has jurisdiction 
of all subjects on which its legislation is not prohibited. 
The lawmaking power of the state recognizes no re- 
straints and is bound by none, except such as are im- 
posed by the constitution. That instrument has been 
aptly termed a legislative act by the people themselves 
in their sovereign capacity, and is, therefore, the para- 
mount law. Its object is not to grant legislative power, 
but to confine and restrain it. Without the constitu- 
tional limitations, the power to make laws would be 
absolute.’ Tested by the rule quoted from this eminent 
jurist, there is nothing in the constircution of Nebraska 
that prohibits the legislature of the state, representing, 
ag it does, the sovereignty of the people, from appropriat- 
ing money to reimburse a county for expenses incurred by 
it in the prosecution of criminals.” To sustain the conten- 
tion against the right of the four commissioners appointed 
by the governor we must therefore not only directly 
overrule State v. Seavey, supra, but we must go a step 
further and discard the principle just quoted from JLag- 
neau v. City of Fremont, supra. In the first paragraph of 
the syllabus of Boyes rv. Sunmers, 46 Neb. 308, it was said: 
“When this court is asked to declare a statute unconsti- 
tutional, the particular section of the constitution which 
it is claimed the law infringes should be pointed out in 
the brief filed,” and by analogy we are led to believe 
that there should be a like certainty that a statute is void 
by reason of considerations other than a conflict with 
2 constitutional provision. 

In entering upon the discussion of the identical ques- 
tion with which we are now concerned it was said by 
Judge Dillon, with « conservatism not always the char- 
acteristic of text-writers: “The adjudged cases exhibit 
some contrariety of opinion respecting the scope of leg- 
islative authority over municipal corporations, or rather 
respecting the question how far corporations, viewed as 
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legal personalities, and as such representing special 
rights of the community that is incorporated, are within 
the operation or protection of the usual constitutional 
restraints upon legislative power. The present chapter 
will be devoted to a consideration of this subject. In 
dealing with questions of this complex nature we must 
beware of broad propositions und avoid general specula- 
tions. The only wise and safe course is to keep near the 
shore and within the light of actual adjudications, ac- 
companying these with such observations as seem to be 
required.” With this cautionary language in mind the 
case of State vr. Denuy, 118 Ind., 449, very confidently re- 
lied upon by counsel for the relator, may be profitably 
considered. A statute of the state of Indiana provided. 
that in all cities of the state, of 29,000 or more inhab- 
itants, there should be established within and for such 
cities a board of metropolitan police and fire department, 
to consist of three commissioners.’ The members of the 
first board or boards were to be elected by the general 
assembly upon the taking effect of the act, and said board 
was empowered to select a superintendent of police, cap- 
tains, sergeants, detectives, and such other officers and 
patrolmen as the said board might deem advisable. This 
board was also clothed with power to remove or suspend: 
any member of the police force and provide rules of 
discipline, and to make and promulgate general and 
special orders through the superintendent, who was con- 
stituted the executive head of the force. In the discus- 
sion of the provisions of the above act there were used 
certain expressions with reference to local self-govern- 
ment, and those expressions have been seized upon as 
material with which to fortify the position of the relator. 
It may be that the court was influenced to its conclusion 
adverse to the validity of the act by the fact that the 
right of local self-government was denied to people resi- 
dent within cities of the class indicated; but even if this 
is true, a careful consideration of the line of argument 
of the court will disclose that this was not the para- 
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mount consideration, but that this action of the legisla- 
ture in reserving to itself the power of appointment of 
the three commissioners provided by the act was a very 
prominent, if not the controlling, factor. After a state- 
ment of the facts and a discussion of the authentication 
of the act in question there is found in the opinion this 
language: “We next consider whether or not the act 
’ and its provisions are within the scope of legislative au- 
thority under the constitution of the state. It is con- 
tended by counsel for appellants that, by the constitution 
of the state, all power is vested in the legislative depart- 
ment of the government, except such as is expressly 
granted to the executive and the judiciary or retained 
by the people in the constitution itself. We are not in 
harmony with counsel’s theory of our state government, 
but we state it this way: At the adoption of the state 
constitution all power was vested in the people of the 
state. The people still retain all power, except such as 
they expressly delegated to the several departments of 
the state government by the adoption of the constitution. 
The legislative, executive, and judicial departments of 
the state have only such powers as are granted to them 
by the constitution. In the first section and first article 
of the constitution it is declared ‘that all power is in- 
herent in the people.’ It is contended by counsel that 
as certain rights were granted and certain other rights 
reserved by the people, therefore all rights were granted 
except such as were expressly reserved. * * * As we 
interpret the theory of our state government, this right 
of local self-government, vested in, exercised, and en- 
joyed by the people of the municipalities of the state at 
the time of the adoption of the constitution, yet remains 
in them, unless expressly yielded up and granted to one 
of the branches of the state government by the constitu- 
tion. And in the decision of the question presented in 
this case it is only necessary to determine whether or not 
that power is granted to the legislative branch of the 
government, as it is only it which has attempted to de- 
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prive the people of cities of the right to choose their own 
officers and administer their local affairs.” Following 
the above quoted language there was a discussion of the 
powers of the legislative branch of the state government 
as defined by the constitution of the state of Indiana. 
It would be unprofitable to closely follow this discus- 
sion, but from it we shall quote the following language: 
“Under our system of government, divided into three 
separate, distinct, co-ordinate branches, the legislative 
and judicial departments may exercise appointing power 
to offices peculiarly related to and connected with the ex- 
ercise of their constitutional functions, and to maintain 
their independent existence; that is to say, the general 
assembly may elect or appoint the officers of their respec- 
tive branches and relating to their department of the gov- 
ernment; courts may appoint administrators, guardians, 
master commissioners, and such officers as are necessary 
to the free and independent exercise of power conferred 
by the constitution, but the appointment of officers gen- 
erally is naturally and properly an executive function. 
(Taylor v. Commonucalth, 3 J. J. Marsh. [Ky.] 401; Let- 
ter of Thomas Jefferson to S. Kerchival, dated Novem- 
ber 21, 1816; Marbury v. Madison, 1 Cranch [U. 8.] 1387; 
‘Wood v. United States, 15 Ct. of Claims [U.S.] 151; Perkins 
v. United States, 20 Ct. of Claims [U. S.] 488; United 
States v. Perkins, 116 U. S. 483; State v. Covington, 29 
O. St. 102; Achley’s Case, 4 Abb. Pr. Rep. [N. Y.] 35; 
State v. Kennan, 7 O. St. 546; People v. McKec, 68 N. Car. 
429; State v. Tate, 68 N. Car. 546; Pomeroy, Constitu- 
tional Law sec. 648; Federalist pp. 373—-887, letters 47 
and 48.) The only remaining provision which we think it 
can possibly be claimed granted any power to the general 
assembly to fill offices is section 1, article 15, which pro- 
vides: ‘All officers whose appointments are not otherwise 
provided for in this constitution shall be chosen in such 
manner as now is, or hereafter may be, prescribed by 
law.” * * * As applied to town officers, the language 
used certainly cannot be construed as an intention on 
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the part of the people to surrender their right of local 
self-government and as granting the power to the gen- 
eral assembly to elect or appoint local officers in the 
various towns of the state. * * * Section 3, article 6, 
provides that ‘such other county and township officers, 
as may be necessary, shall be elected or appointed in 
such manner as may be prescribed by law.’ We have not 
placed any new or forced construction on the constitu- 
tion, nov have we advanced any new or strange theory 
_ of our state government, but are adhering to the well 
recognized theory of our government, and walking in 
the same beaten path that all have walked since the 
adoption of the constitution. Since its adoption, and 
before, the people of the counties, townships, cities, and 
towns have exercised the exclusive right of selecting 
and choosing their local officers, the legislature has 
recognized their right to do so, and prescribed the manner 
of election, and now, for the first time, the general as- 
sembly has claimed to itself the power of selecting such 
officers for two cities of the state. We have quoted and 
considered all the provisions of the constitution grant- 
ing power to the legislative department of the state gov- 
ernment, and are clearly of the opinion that the legisla- 
ture is granted no such power as is exercised in the 
passage of this act, in providing for the election of and 
in electing the ofticers contemplated by the act; but, 
indeed, it is not earnestly contended by counsel that any 
such power is by express terms granted, but it is con- 
tended, as stated in the outset, that by the creation of 
the departments of government by the constitution all. 
power vested in the legislature that was not, by express 
terms, reserved to the people or granted to the execu- 
tive or judicial departments, and that the burden rests 
on him who asserts that a law is unconstitutional to 
point out the provisions of the constitution that forbid 
its passage.” After briefly arguing that a statute might 
be declared unconstitutional even though it might be 
impossible to indicate any express provision of the con- 
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stitution as being one with which such statute might 
conflict the opinion continues as‘follows: “The conclu- 
sion we unhesitatingly reach is, that the right of local 
self-government in towns and cities of this state is vested 
in the people of the respective municipalities, and that 
the general assembly has no right to appoint the officers 
to manage and administer municipal affairs;, that the 
right of the general assembly ends with the enactment 
of laws prescribing the manner of selection and duties 
of the officers. There is a class of officers whose duties 
are general, but who act for the state in localities, which 
the general assemblies of some states have exercised 
the right to appoint, and courts have upheld the right 
to make such appointments; but this class of officers are 
constabulary or peace officers, those whose duties are 
to preserve the peace. In this case we do not deem it 
necessary to consider that portion of the law relating 
to peace officers or to determine the right of the general 
assembly to appoint officers of that character under our 
constitution. ‘The right of the state, however, to exercise 
such power must rest on the theory that the state owes 
protection to its citizens wherever they may be within 
the borders of the state, alike upon highways in a sparsely 
populated territory as upon the streets of a densely 
populated city, and to discharge such obligation has the 
right to exercise control over the peace officers of the 
state; but the law in question provides for taking exclu- 
sive control of the fire department within certain cities, 
appointing the officers and controlling the department 
and compelling the cities to pay all of the expenses. 
Although some authority may be found to support such 
right on the part of the legislature, we think it is in con- 
’ flict with our system of state government and derogatory 
to the rights of the people.” 

A very full consideration has been given State v. Denny, 
supra, because it was in argument relied on as distinctly 
sustaining the contention of relator’s counsel that the 


law which we now have under review must be declared 
38 
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unconstitutional because it deprives the citizens of 
Omaha of the right of local self-government. It is quite 
clear that the fact the legislature had arrogated to itself 
the right to name the three commissioners by whom the 
city officers were to be appointed and might be removed 
had great weight with the court, for by that tribunal 
this was described as an executive and not a legisla- 
tive function. Moreover, even under these circumstances, 
the court very strongly intimated that the appointment 
by commissioners of the police officers of the city as part 
of the constabulary force of the state might be upheld,— 
a proposition afterwards sanctioned in State v. Kolsem, 
130 Ind. 434. It was doubted in State v. Denny, supra, 
whether the consideration with respect to police officers 
tended to countenance the control of the fire department 
by state commissioners, but in this state the relations of 
the fire departments of cities to the state has been held 
to be the same as the relation of police forces of cities. 
(Gillespie v. City of Lincoln, 35 Neb. 34.) As we understand 
the opinion in State v. Denny, supra, the right of local 
self-government was discussed somewhat incidentally, 
and alone might not have been sufficient to have brought 
the court to the conclusion which was reached; and even 
if we are wrong in this conception of the gist of the argn- 
ment, the intimation of that court was very strongly that 
appointments of police officers by state authorities could 
be justified on a ground which in this state wonld justify 
like appointments in the fire departments. As these two 
classes embrace the subject-matter herein in controversy 
the case of State v. Denny, supra, cannot be considered as 
very satisfactorily supporting the contention of counsel 
for the relator with respect to the city’s right of local 
self-government. 

It was urged that the supreme court of Michigan had 
repeatedly upheld the right of local self-government in 
a manner and to an extent which should be followed 
in the case at bar.. The opinion in one of the cases cited 
(Commissioners v. Detroit, 28 Mich. 228) was written by 
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Judge Cooley, and as he has referred thereingto the other 
cases in that state we shall accept his description of their 
scope. In Commissioners v. Detroit, supra, there was under 
consideration a statute whereby the legislatuve of Michi- 
gan had created a board of park commissioners for the 
city of Detroit. This board had power and authority to 
adopt plans for a public park or boulevard, or both, with 
the necessary avenues or approaches thereto, for the city 
of Detroit, and for these purposes the board might select 
the needful lands, either wholly or in part, within the 
city or any of the adjacent townships, and might acquire 
and purchase lands at a cost of not to exceed $300,000. 
When the site of a park or boulevard should be selected 
the board might lay before the city council estimates of 
the expenses necessary to carry out its plans, and the said 
council was thereupon required to provide the money 
for such expenses by the issue and sale of city bonds. 
The action was for a mandamus to compel the issue and 
sale of bonds, the preliminaries thereto having, as al- 
leged, been complied with. On this subject there was in 
the opinion this language: “The proposition that there 
vests in this or any other court the authority to compel 
a municipal body to contract debts for local purposes 
against its will is one so momentous in its importance, 
and so pregnant with possible consequences, that we 
could not fail to be solicitous when it was presented that 
its foundations should be thoroughly canvassed and pre- 
sented, and that we might have before us in passing upon 
it all the considerations that could be urged in its sup- 
port. * * * In People v. Hurlbut, 24 Mich. 44, we cou- 
sidered at some length the proposition which asserts the 
amplitude of legislative control over municipal corpora- 
tions, and we there conceded that when confined, as it 
should be, to such corporations as agencies of the state 
in its government, the proposition is entirely sound. In 
all matters of general concern there is no local right to 
act independently of the state; and the local authorities 
cannot be permitted to determine for themselves whether 
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they will contribute through taxation to the support of 
the state government, or assist when called upon to sup- 
press insurrections or aid in the enforcement of the 
police laws. Upon all such subjects the state may exer- 
cise compulsory authority, and may enforce the perform- 
ance of local duties, either by employing local officers 
for the purpose or through agents or officers of its own 
appointment. The same doctrine was declared in People 
v. Mahaney, 138 Mich. 481, and in Bay City v. State Treas- 
urer, 23 Mich. 503. * * * Whoever insists upon the 
right of the state to interfere and control by compulsory 
legislation the action of the local constituency in matters 
exclusively of local concern, should be prepared to de- 
fend a like interference in the action of private corpora- 
tions and of natural persons. It is as easy to justify, on 
principle, a law which permits the rest of the community 
to dictate to an individual what he shall eat, and what 
he shall drink, and what he shall wear, as to show any 
constitutional basis for one under which the people of 
other parts of the state, through their representatives, 
dictate to the city of Detroit what fountains shall be 
erected at its expense for the use of its citizens, or at 
what cost it shall purchase, and how it shall improve and 
embellish a park or boulevard for the recreation and en- 
joyment of its citizens. The one law would rest upon 
the same fallacy as the other, and the reasons for oppos- 
ing and contesting it would be the same in each case.” 
There has been sufficient quoted from Commissioners v. 
Detroit, supra, to disclose how slightly it tends to coun- 
tenance the principle herein contended for, and the prin- 
ciple on which this case was decided was determinative 
of the controversy in People v. Lynch, 51 Cal. 15. Section 
2, article 10, of the constitution of the state of New 
York in force at the time the cited cases from the courts 
of that state were decided was in the following language: 
“All county officers, whose election or appointment is 
not provided for by this constitution, shall be elected by 
the electors of the respective counties or appointed by 
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the boards of supervisors or other county authorities, 
as the legislature shall direct. All city, town, and village 
officers, whose election or appointment is not provided 
for by this constitution, shall be elected by the electors 
of such cities, towns, and villages, or of some division 
thereof, or appointed by such authorities thereof as the 
legislature shall designate for that purpose. All other 
officers, whose election or appointment is not provided 
for by this constitution, and all officers whose offices 
may hereafter be created by law, shall be elected by the 
people, or appointed, as the legislature may direct.” It 
is very clear that the above provisions as to the election 
or appointment of city, town, and village officers render 
inapplicable the cases cited to sustain tle proposition 
that there exists a right of local self-government inde- 
pendently of constitutional authority. Indeed, an in- 
ference might very plausibly be drawn that the legisla- 
ture could have provided for the government of cities, 
towns, and villages in the absence of the constitutional 
restriction noted, and that the existence of such a con- 
stitutional restriction raises a presumption of its ne- 
cessity. 

It is probable we may have omitted mention of some 
cases relied upon in the voluminous briefs of counsel for 
the relator, but we believe we have noted those most 
confidently relied upon, and shall now address ourselves 
to a review of the cases cited by the opposing counsel. 

In Commonwealth v. Plaisted, 148 Mass. 375, there was 
under consideration a statute whereby the governor of 
the state of Massachusetts, with the advice and consent of 
the council, was required to appoint from the two princi- 
pal political parties three citizens of Boston, who should 
constitute a board of police of said city. The police of 
the city was to be appointed, and was subject to removal 
by this board. Referring to this act of the legislature the 
court said: “It is also suggested, though not much in- 
sisted on, that the statute of 1885, ¢. 323*, is unconstitu- 
tional, because it takes from the city the power of self- 
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government in matters of internal police. We find no 
provision of the constitution with which it conflicts, and 
we cannot declare an act of the legislature invalid be- 
cause it abridges the exercise of the privilege of local self- 
government in a particular in regard to which suci 
privilege is not guarantied by any provision of the con- 
stitution, While the constitution recognizes our system 
of town governments as an inherent part of our general 
system of government, so that the legislature could not 
abolish the town system without coming in contact with 
some part of its provisions, yet in most respects it leaves 
the power and duty of providing laws for the govern- 
ment of the towns and cities in the discretion of the 
legislature. * * * The several towns and cities are 
agencies of government largely under the control of the 
legislature. The powers and duties of all the towns and 
cities, except so far as they are specifically provided for 
in the constitution, are created and defined by the leg- 
islature, and we have no doubt that it has the right in 
its discretion to change the powers and duties created by 
itself and to vest such powers and duties in officers ap- 
pointed by the governor, if in its judgment the public 
good requires this, instead of leaving such officers to be 
elected by the people or appointed by the municipal au- 
* thorities.” 

In the year 1860 the legislature of Maryland by stat- 
ute provided for a new police system, and to carry it 
into effect named certain commissioners, upon whom 
were conferred the powers necessary for that purpose. 
Contrary to the views expressed in State v. Denny, supra, 
the court of appeals of Maryland sustained the exercise 
of this appointing power by the legislature. (Baltimore t. 
State, 15 Md. 376.) In the opinion there was the follow- 
ing language: “It is conceded that the legislature was 
not under any obligation to confer the power of appoint- 
ment on the executive; by this clause of the constitution 
the power was placed there, in the event of a different 
mode not being prescribed in the law. But, it is said, it 
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ought to have been delegated to the people or local au- 
thorities of the city of Baltimore. In the absence of 
any such requirement of the legislature, we do not per- 
ceive that they were under a duty to make such dele- 
gation of the appointing power. The constitution surely 
designed to repose some discretion in the legislature, 
both over the mode of appointment and the propriety 
and necessity of passing any law on the subject to which 
the exercise of that power might relate. It seems difficult 
to suppose that the people, through the constitution, 
would intrust to that branch of the government nearest 
to the source of power the right to create an office and 
to indicate others to appoint the officers, and be unwill- 
ing to place the appointment with the legislature itself. 
The constitution must receive an interpretation accord- 
ing to the sense in which the people are supposed to have 
understood its language; but it ought, also, to be con- 
strued with reference to the previous legislation of the 
state. (State v. Wayman, 2G. & J. [Md.] 285.) And when 
such power has been exercised by the legislature from 
the earliest period of the government, is it unreasonable 
to suppose that the people were aware that the same 
thing might occur again unless prohibited by the con- 
stitution? If there is no prohibition, express or implied, 
it would result from this view that the people intended 
the legislature should continue to exercise the power.” 
By an act of the legislature of Kentucky there was 
established a board of police for the city of Louisville 
and county of Jefferson. This board was elected by the 
voters of the city as provided in the aforesaid act, and 
its right to select police officers pursuant to the pro- 
visions of the act in question was denied by the mayor 
of said city. The question thereby raised was not iden- 
tical with that presented to us, but in the consideration 
of the question which was presented there was employed 
this language: “Jt is now a well settled and universally 
recognized American doctrine that the state legislature 
represents the sovereignty of the people of.the state in all 
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things not delegated to the federal government, nor pro- 
hibited by the United States constitution to the states, 
nor prohibited by the state constitution.” (Police Com- 
missioners v. City of Louisville, 3 Bush [Ky.] 597.) 

In Diamond v. Cain, 21 La. Ann. 309, there was under 
consideration an act of the legislature whereby was cre- 
ated a board of commissioners of the city of New Or- 
leans empowered to remove and appoint the police force 
of said city. The mayor to whom had been intrusted the 
powers which were superseded by the provisions of said 
act insisted that it was unconstitutional, and on that 
theory appointed a chief of police. The contest was by 
quo warranto proceedings instituted by the claimant of 
this office by virtue of the mayor’s appointment, against 
the claimant appointed by the aforesaid board of com- 
missioners, and without the statement of any particular 
principle applicable to the facts of the case at bar it was 
held by the supreme court that the appointee of the board 
was entitled to hold the office in dispute. 

In State v. Hunter, 38 Kan. 578, there was questioned 
by quo warranto proceedings the validity of an act of 
the legislature of Kansas by virtue of which the execu- 
tive council of that state was authorized to appoint a 
board of police commissioners, by which board there 
were required to be appointed a police judge, a marshal, 
a chief of police, and other police officers. The right of 
» the defendant depended upon the validity of his appoint- 
ment by said board to fill the office of police judge of the 
city of Leavenworth. In the opinion there was this lan- 
guage: “The point has been made, though not much con- 
tended for, that police government by commission is ille- 
gal. In effect, it is said to be opposed to the fundamental 
theory of self-government, and denies to the people of 
the district the right to select their own officers from 
their own number. Whatever may be said regarding the 
policy of placing the police administration of cities in a 
board of police commissioners who are chosen by state 
vificers, rather than through the electors of the cities, 
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there can be no doubt that the legislature has the power 
to do so. The constitution imposes no limitations upon 
the legislature in respect to the agencies through which 
the police power of the state shall be exercised. It may 
be conferred upon the officers of local municipalities 
chosen by the people resident therein, or, if deemed ex- 
pedient, it may be vested in officers or persons otherwise 
selected. Cities are but agencies of the state created to 
aid in the conduct of public affairs. The functions of 
cities and their officers are prescribed by the legislature, 
and it rests in the sovereign discretion of that body to 
say how much of the police power shall be exerted by the 
municipality.” 

Daley v. City of St. Paul, 7 Minn. 311, was an action for 
the recovery of damages for the establishment of a pub- 
lic street or road by commissioners appointed by the 
legislature of the state, and it was held that in the ap- 
pointment of such commissioners the legislature had not 
acted outside the scope of its powers, and accordingly the 
city was liable for the damage awarded. 

In State v. Covington, 29 O. St. 102, the rights of the 
defendants, as members of the board of police commis- 
sioners and of the board of health for the city of Cin- 
cinnati, were challenged by quo warranto proceedings 
and a demurrer to an answer justifying the title of de- 
fendants under the provisions of said act was overruled. 
The review of the authorities would not be complete if 
there was omitted a quotation from the case last cited of 
language applicable to certain provisions of our consti- 
tution. Section 26—the closing section of our bill of 
rights—is as follows: “This enumeration of rights shall 
not be construed to impair or deny others retained by the 
people, and all powers not herein delegated remain with 
the people.” In State v. Covington, supra, McIlvaine, J., 
said: “Tle principal objections urged by counsel for re- 
lator against the validity of this statute are based on 
the first clause of section 2, article 1, of the constitution, 
which declares ‘all political power is inherent in the 
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people,’ and the 20th section of the article, which is as 
follows: “[his enumeration of rights shall not be con- 
strued to impair or deny others retained by the people; 
and all powers not herein delegated remain with the 
people.’ The first of these declarations enunciates the 
foundation principle of our government, to-wit, that the 
people is the source of all political power; but it was 
not intended as a denial of the power or right of delega- 
tion and representation. If this were not otherwise pal- 
pable, it would be made so by the second declaration 
above named, to-wit, ‘and all powers not herein dele- 
gated remain with the people.’ This last clause means 
exactly what its words import; but even from them a 
plain implication arises that all the powers in and by 
the constitution delegated do not remain with the people 
but are vested in the agents and officers of the govern- 
ment, to be exercised by them alone. Among the powers 
delegated by the constitution is the following, article 2, 
section 1: ‘The legislative power of the state shall be 
vested in the general assembly.’ Now, whatever limita- 
tions upon the power thus delegated to the general as- 
sembly may be found in other provisions of the constitu- 
tion, it is quite clear that section 20 of the first article 
does not impose any limitations upon it whatever. That 
section only declares that powers not delegated remain 
with the people. It does not purport to limit or modify 
delegated powers. It cannot be doubted that the terms 
of the constitution whereby the legislative power of the 
state is vested in the general assembly are comprehensive 
enough to authorize the enactment in question. Rules 
and regulations for local municipal government of cities 
and villages are subjects of, and are as clearly within 
the scope of, legislation as are those which concern the 
state at large. Cities and villages are agencies of the 
state government. Their organization and government 
are under the control of the state, and every law which 
affects them must emanate from the general assembly, 
where the legislative power of the state is vested. Now, 
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-it is true that the terms in which this grant of power 
is made to the general assembly are restrained and 
limited by many inhibitory provisions contained in the 
instrument; but we find no express inhibition against 
such legislation as is contained in this statute. The 
question, therefore, is, is there an implied inhibition 
against it? It is claimed by counsel for the relator, as 
we understand their arguments, that such inhibition is 
implied from the provisions quoted above from the bill 
of rights, especially when they are considered in connec- 
tion with the history and practice of the state at and 
previous to the adoption of the constitution. The cir- 
cumstances referred to by counsel, it is claimed, would 
show that previous to the adoption of the present consti- 
tution in 1851 the police of the several cities and villages 
within the state had been elected by the electors resident 
therein or appointed by boards or officers elected by the 
electors. And, therefore, it is to be inferred from the 
above declaration in the bill of rights, to-wit, ‘and all 
powers not herein delegated remain with the people,’ 
that the power to change the mode of election or appoint- 
ment of the police force of cities and villages was in- 
tended to be withheld from the general assembly. To 
this argument we desire to express our unqualified dis- 
sent. By such interpretation of the constitution the body 
of laws in force at the time of its adoption would have 
become as permanent and unchangeable as the consti- 
tution itself, for such argument would apply with equal 
force to every subject of legislation concerning which no 
“special direction is contained in the constitution. In- 
deed, the true rule for ascertaining the powers of the 
legislature is to assume its power under the general grant 
ample for any enactment within the scope of legislation, 
unless restrained by the terms or the reason of some ex- 
press inhibition.” 

The persistency with which we have been urged to 
recede from the views expressed in Stute v. Seavey, supra, 
has induced us to re-examine the grounds upon which 
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that case was decided. The importance of the question 
involved should be accepted as our sufficient apology for 
the extended discussion into which we have necessarily 
been led in the accomplishment of this purpose. We are 
now more than ever satisfied of the correctness of the 
proposition laid down in State v. Seavey, supra, that “The 
state is the unit of political power and is responsible, 
through its legislature and executive, for the preserva- 
tion of the peace, morals, education, and general welfare 
of the people, and in the discharge of the duties necessary 
for these purposes they are limited only by the supreme 
constitution of the government, the laws passed pur- 
suant thereto, and our own constitution and laws.” 

For the reasons given in State v. Covington, supra, the 
legislature, in the exercise of its powers in the respect 
challenged in this case, did not violate any provision of 
our bill of rights. 


SULLIVAN, J., and IRVINE, C., concurring. 


JOHN W. ALLSMAN v. EUGENE RICHMOND. 
FILED JUNE 23,1898. No. 8160. 


1. Conflicting Evidence: Review. The finding of a jury on conflicting 
evidence will not be disturbed unless clearly wrong. 


S 


Evidence of Agency. ‘The facts stated in the opinion held ample 
to sustain a finding that an agency existed embracing the right 
to make the contract on which the action was grounded. 


3. Assignment of Error: EvipENcE. An assigninent of error in this 
court that the district court erred in admitting the evidence of 
certain witnesses will be overruled if any of the evidence given 
by such witnesses was competent. 


4 : INDEFINITENESS. Alleged errors will not be reviewed unless 
assigned in the petition in error with such definiteness as to 
clearly indicate the particular ruling complained of. 

5. An assignment of error that “the court erred in 


overruling the motion for a new trial” is too indefinite where 
there are several grounds of error set forth in such motion. 
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Error from the district court of Saline county. Tried 
below before Hastings, J. Affirmed. 


Joshua Palmer and E. S. Abbott, for plaintiff in error. 
J. D. Pope and F. I. Foss, contra. 


SULLIVAN, J. 


In this action Eugene Richmond sued John L. Allsman 
and John W. Allsman to recover for services rendered in 
training, driving, and caring for a racing stallion dut- 
ing the racing season of 1894. The cause was tried before 
a justice of the peace of Saline county and resulted in a 
judgment against both defendants. From this judgment 
John W. Alisman alone appealed and filed in the dis- 
trict court a general denial to the petition. Upon the 
issues joined a trial was had to a jury and the plaintiff 
was again successful. The defendant John W. prosecutes 
error to this court, and among the assignments insists 
that the verdict is not sustained by sufficient evidence. 

The horse was owned by John W., and managed by 
his son, John L., with whom the contract of hiring was 
originally made. The theory of the defense was that the 
elder Allsman had given his son the exclusive use of the 
stallion for the season of 1894, and that the latter was 
to have complete charge of him, be responsible for his 
entire care and management, and receive his entire earn- 
ings. Much evidence was adduced in support of this 
theory, while the plaintiff, to establish the liability of 
John W., testified as follows: 

On the 28th of July, 1894, I made an agreement with 
John L. Allsman to train and drive bis horse, “Charles 
Birch.” He represented to me that he was the owner of 
the horse and I was to receive $25 a month and my ex- 
penses during the racing season of 1894. I took the 
horse and went to work with him. Some three or four 
days after that I was in the stall with the horse and a 
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gentleman came in and was looking at the horse. I did 
not know him, or who he was. He commenced to talk 
about the horse, and I went on to tell him what the horse 
was and what his name was, like I would to any stranger 
—liked to recommend him. He says, “I know all about 
this horse. I know this horse.” He says, “I own this 
horse.” I said, “This young man that I hired to said he 
owned the horse—J. L. Allsman.” He said, “He is my 
son, but I own the horse.” I said, “I hired to him, think- 
ing he owned the horse, because he represented to me 
that he did.” He says to me, “I let this boy manage the 
horse this summer for the simple reason that I am no 
horseman myself and know nothing about it;” that he 
did not know about horses, “but,” he says, “any bargain 
you make with this young man,” Logan he called him, 
“is all right and satisfactory with me.” So under this 

consideration I went on with the horse. * * #* 

Q. Were you at the races in Edgar? 

A. No, sir. 

Q. Did you have any conversation with Mr. J. W. Alls- 
man in reference to the races at Edgar? 

A. Yes, sir. 

Q. What was that conversation? 

A. The date tlre entries were closed for the races at 
Edgar, he and another son of his, Ed they called him, 
I did not know his name,—he came up there and came to 
me and says, “Now, Richmond, I came up to ask your 
advice about entering this horse in the races at Edgar.” 
He says, “Logan wants to start him from there;” and I 
told him that I would not consent to enter him there 
unless I saw you and asked your advice about it. I told 
him I did not think it was right to do it, because I did 
not think the horse was in condition to go as hard as he 
would have to race there,—to go as hard as he would 
have to. I knew that there were horses there enough 
faster than this horse the way he was; that the horse 
was not in shape to go as hard as he would have to go, 
and I said I did not think it would pay. He says, “T 
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think so too.” I told him I would not advise to enter the 
horse there. He says these boys had the management 
of this horse and have had their way heretofore about 
him. He says, “I have made up my mind I would have 
my way this year;” he says, “this horse belongs to me 
and I propose to do as I think best.”” He says, “If you say 
not to enter him there, that he is not in shape, I will not 
do so.” I told him that it was not best, so he did not 
enter him, and he was not entered there. 

Q. He was not entered there? 

A. No, sir; he was not entered there. 
The plaintiff also produced as a witness Mr. Holland, 
the secretary of the Friend Fair Association, who testi- 
fied that the horse had been entered for the Friend races, 
during the season of 1894, by J. W. Allsman, who paid 
the entrance fee. It was also shown by the testimony of 
Mr. Pope that J. W. Allsman, while on the race track 
at Friend, paid delinquent dues of the previous year, 
amounting to $29.50, in order to gain the horse admis- 
sion to the races. This evidence is all disputed, but it 
seems to have commended itself to the jury. They based 
their verdict upon it, and we think they were justified in 
doing so. It entirely warrants the conclusion that J. L. 
Allsman, in handling the horse and in hiring the plain- 
tiff, was transacting his father’s business. It is ample 
to sustain a finding that an agency existed embracing 
the right to make the contract on which this action is 

grounded. 

Another assignment of error is stated in this language: 
“The court erred in admitting the evidence of J. J. Holl- 
and and his book, and J. D. Pope, John L. Alisman, and 
Eugene Richmond.” This assignment is altogether too 
general to demand consideration. Much of the evidence 
of the witnesses named was received without objection 
and most of it was clearly competent and relevant to 
the questions in dispute. In Hagle Fire Co. v. Globe Loan 
& Trust Co., 44 Neb. 380, and in Kearney Electric Co. v. 
Laughlin, 45 Neb. 390, it was held that an assignment 
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of error based on the admission of all the evidence of a 
certain witness cannot be sustained if any part of the evi- 
dence of such witness was properly received. The rule 
of practice thoroughly established by the decisions of 
this court is that alleged errors will not be reviewed un- 
less assigned in the petition in error with such definite- 
ness as to clearly indicate the particular ruling com- 
plained of. (Bloedel v. Zinumerman, 41 Neb. 695; City of 
Omaha v. Richards, 49 Neb. 244; Farwell v. Cramer, 38 
Neb. 61; Phaniev Ins. Co. v. King, 54 Neb. 630.) 

It is also assigned for error that “the court erred in 
overruling the motion for a new trial.” To which of the 
four grounds alleged in the motion for a new trial this 
assignment is directed we can only conjecture. It is 
too indefinite to merit attention and is overruled on the 
authority of City of Chadron v. Glover, 43 Neb. 732; Glaze 
te. Parcel, 40 Neb. 732; Stein v. Vannice, 44 Neb. 132; 
Conger v. Dodd, 45 Neb. 36; Pearce v. McKay, 45 Neb. 296; 
Moore v. Hubbard, 45 Neb. 612. The judgment of the dis- 
trict court is right and is 

AFFIRMED. 


L. E. GRuUVeR, ADMINISTRATOR, APPELLER, v. JAMES H. 
WALKUP, IMPLHADED WITH JOHN F. CARLSON, AP- 
PELLANT. 

FILED JUNE 23, 1898. No. 8116. 


1. Mortgage Foreclosure: AcTION BY ADMINISTRATOR. An adminis- 
trator may maintain an action to foreclose a real estate mort- 
gage executed to secure the payment of purchase-monev notes, ~ 
one of which was made to his intestate, a married woman, as 
an inducement for releasing her dower and homestead rights in 
the mortgaged premises. 


: Notre. And the fact that the note made to the 
intestate was, by her direction, delivered to her husband and 
never came into her personal possession, is no impediment to 
the maintenance of such action. 


3. Mortgage: ConsIDERATION: DOWER AND HoMESTEAD Ricuts. The 
relinquishment by a married woman of dower and homestead 
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rights in her husband’s land is a sufficient consideration for the 
execution to her of a note and mortgage representing a portion 
of the price for which such land was sold. 


APPRHAL from the district court of Saunders county. 
Heard below before HotMEs, J. Affirmed. 


C. Hollenbeck, for appellant. 
L. BE. Graver, contra. 


SULLIVAN, J. 


John I*, Carlson and Mary E. D. Carlson were married 
in the year 1889 and from that time until March 15, 1893, 
lived together on a quarter section of land owned by the 
former and situated in Saunders county, in this state. 
At the date last named the land was sold to James H. 
Walkup, subject to incumbrances for the sum of $3,300. 
Of this the sum of $3800 was paid in cash. The balance 
of the purchase price was represented by four promissory 
notes secured by a mortgage on the premises. One of 
these notés, being for the sum of $1,000, was made pay- 
able to Mrs. Carlson. Both Carlsons were named as 
mortgagees in the mortgage. All the notes were de- 
livered to Mr. Carlson, who retained possession of them 
until the trial of this cause in the district court. In May, 
1893, Mrs. Carlson died intestate and the appellee L. E. 
Gruver was shortly afterwards appointed administrator 
of her estate. Claiming the $1,000 note as part of the 
assets of the estate of Mrs. Carlson, the administrator 
commenced this action in the district court of Saunders 
county to foreclose said mortgage and made John F. 
Carlson a party defendant. Carlson filed an answer as- 
serting title to the note and denying that Mrs. Carlson 
ever had any interest or ownership therein. From a 
judgment in favor of the administrator Carlson appeals. 
There is scarcely any dispute about the facts. The ac- 
count of the transaction given by Carlson is as follows: 
“Well, we had a talk over it, me and my wife, to sell that 
place where we lived, and buy a place somewhere else 

39 
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better. She did not like to live there, and we was talking 
it over, that I should sell my farm and buy some place 
else. So she wanted one note in her name,—to secure 
that I should buy a place to suit her,—and the note was 
made out to her and for her, and it was understood I 
should use the same money to buy another place, and I 
got the note and put it in the bank and I had it in my 
possession allsince. She never asked me for the note any 
more. She took sick a couple of months after. She never 
asked me for the note.” The witness further said, when 
questioned in regard to the delivery of the notes: “I don’t 
remember. There was no talk about it that I know of, 
that I should receive the notes.” Mr. Seeley, who pre- 
pared the papers, said that Mrs. Carlson instructed him 
to turn all the papers over to her husband. It further 
appears that Carlson applied to the county court of Saun- 
ders county to be appointed administrator of Mrs. Carl- 
son’s estate, so that he might in that capacity collect 
the note in question; and that when presenting his ap- 
plication he stated to the county judge “that the land 
was his and the money his, but she [Mrs. Carlson] re- 
fused to sign the deed, and he made the note to her.” 

Appellant contends that Mrs. Carlson gave no consid- 
eration for the note and that it was never delivered to 
her. But it seems to us the evidence upon both these 
points is quite sufficient to sustain the decree. Mrs. 
Carlson had an inchoate right of dower and a homestead 
interest in the premises, of which she could not be di- 
vested without her consent. These rights were valuable, 
and her relinguishment of them by joining with her hus- 
band in the conveyance to Walkup was, certainly, an 
ample consideration for the execution to her of the $1,000 
note. The authorities so hold and there is no discord 
among them on the question. (Yazel v. Palmer, 81 Il. 82; 
Sykes v. Chadwick, 85 U.S. 141; Citizens Bank v. Bolen, 121 
Ind. 301.) 

Mrs. Carlson’s motive for demanding the note and the 
use to which she intended to apply it are not material to 


= 
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the questions under consideration. If it was made to 
her as an inducement to the execution of the deed, it be- 
came her property, whatever her motive and intention 
may have been. 

The note was made payable to her by an express agree- 
ment of all the parties to the transaction. It was exe- 
cuted in her presence and was for a time apparently sub- 
ject to her manual control. It passed into the custody 
of her husband with her consent and by her authority. 
He did not receive it for himself, but for her and as her 
agent; and it seems he asserts title to it now, not as a 
contract executed to him in his wife’s name, but be- 
cause he furnished the consideration for which it was 
given. This claim is not supported by the record, and 
if it were, it"would not establish his title to the note. 
Walkup did not promise to pay this note to Carlson, and 
Carlson could not enfore it against him without showing 
a title derived from the payee. The judgment of the dis- 
trict court is clearly right and is 

AFFIRMED. 


cy 


JoHN W. WERSN, JR., APPELLEE, V. WILLIAM H. FALL 
Br AL. APPELLANTS. 


FIivep JUNE 23,1898. No. 8154. 


4. Vendor and Vendee: Time TitLE Vesrs. A contract for the pur- 
chase of land made bona fide for a valuable consideration vests 
the equitable interest therein in the vendee from the time of the 
execution of the contract, although the money is not then paid. 


2. —: LIEN OF JUDGMENT: APPLICATION OF PAYMENT. The mere 
docketing of a judgment against a vendor of real estate is not 
notice to the vendee in possession, and does not impose on him 
a duty to apply deferred installments of the purchase price in 


satisfaction of such judgment. 


But a judgment of the district court, 
against a vendor of land who retains the legal title, attaches as 
n lien to such Jand, and, as against a vendee in possession with 
actual notice, may be enforced to the extent of the unpaid pur- 
chase price. 


o48 NEBRASKA REPORTS. [VoL. 55 


Wehn v. Fall. 


4. Counter-Claim: Corrornarions: LIaBILiry OF StocKHOLDERS. In an 
action by a stockholder of an insolvent corporation to enjoin an 
execution sale of real estate which had been purchased by him 
from the meinbers of a firm against whom the defendant had re- 
covered the Judgment on which the execution was issued, the 
answer charged that all the stockholders of such corporation 
were liable for the payment of the debt which was the basis of 
the judgment, and asked that they be brought in and required to 
pay the same. Held, Not to constitute a counter-claim within 
the meaning of section 99 of the Code of Civil Procedure. 


5. Corporations: Lren or Crepitors. Creditors of an insolvent cor- 
poration do not acquire any specific lien on the corporate assets. 


6. Action Against Dissolved Corporation. Under the provisions of 
section 68, chapter 16, Compiled Statutes 1897, an action against 
a dissolved corporation may be commenced and prosecuted to 
final judgnient. 


LiaBivity oF STOCKHOLDERS: CREDITORS. And until the 
legal remedy has been exhausted a creditor of an insolvent and 
dissolved corporation cannot obtain satisfaction of his claim by 
suit against a stockholder who has in any way come into pos- 
session of corporate assets. : 


APPEAL from the district court of Hamilton county. 
Heard below before Bates, J. Affirmed, 


Hainer & Snuth, for appellants. 
A. W. Agee and H. M. Kellogg, contra. 


SULLIVAN, J. 

In January, 1888, the Phillips Building & Loan Asso- 
ciation drew a check on the Bank of Phillips in favor of 
Samuel Spanogle for $495. Spanogle indorsed the check 
to Jerome H. Smith, who deposited it for collection with 
the First National Bank of Aurora. In due time the 
Aurora bank presented it for payment to the Phillips 
bank, which, being then unable to meet its obligations, 
was compelled to refuse payment. Smith thereupon sued 
Jobn Fonner, A. J. Spanogle, Samuel Spanogle, and 
Charles L. Crane. as members of the firm of John Ionner 
& Co. and owners of the Bank of Phillips. This suit 
ripened into a judgment in the district court of Hamilton 
county on the 12th day of February, 1889. On January 
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30, 1888, the firm of John Fonner & Co. suspended its 
banking business at Phillips and turned over its entire 
assets to Chris Schlotfeldt, of Grand Island, with written 
authority to- sell the same and apply the proceeds iu 
payment of the partnership indebtedness. Schlotfeldt 
accepted the trust or agency, and, on March 9, 1888, con- 
tracted with the plaintiff, John W. Wehn, Jr., to sell 
him the real estate in controversy, being a town lot in 
the village of Phillips, in Hamilton county. Wehn was 
given immediate possession of the property, but did not 
obtain a deed therefor nor pay any part of the purchase 
price until after Smith had recovered his judgment 
against the members of the firm of John lonner & Co. 
Upon this judgment an execution was issued, and lall, 
as sheriff of Hamilton county, was proceeding thereunder 
to sell the real estate in question when this action was 
commenced to enjoin the sale. A temporary injunction 
was granted and on the final hearing made perpetual. 
‘Tt is first insisted on behalf of the appellants that the 
instrument executed by John. Fonner & Co. was an ir- 
regular assignment and of no validity. Whether or not 
it was intended as an assignment is quite immaterial. 
Between the parties to the transaction it was valid. It 
conferred on Schlotfeldt power to take possession of the 
assets of the bank and sell the same. Consequently the 
contract made with Wehn for the sale of the lot in 
Phillips was within the scope of his authority and was a - 
binding contract. It thus appears that Wehn was a pnur- 
chaser of the lot and in possession of the same without 
having paid any part of the purchase price when Smith’s. 
judgment attached as a lien. Under these circumstances 
Smith became entitled to intercept the purchase-money 
and have the same applied in satisfaction of his judgment 
upon giving Wehn notice of his rights. It is not claimed 
that there was any actual notice, and constructive notice 
from the docketing of the judgment, we think, was not 
sufficient. In Courtnay v. Parker, 16 Neb. 311, it is said: 
‘Where a judgment is recovered against one who las 
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agreed to sell land, but made no deed nor received the 
whole of the purchase-nioney, it is a Hien on the vendor's 
interest in the land, and a purchaser under the judgment 
is entitled to the money remaining unpaid.” Neither the 
question of notice or possession was considered in tha: 
case. In Olander v. Tighe, 43 Neb. 344, the rule on this 
subject is stated in the syllabus as follows: “A judgment 
recovered in the district court against the vendor of land 
which is situate in the county in and for which the court 
is held, who has not, at the time of the recovery of the 
judgment, executed and delivered a deed for the land or 
received all the purchase-money, is a lien upon the inter- 
est of the vendor in the land, viz., the unpaid purchase- 
money; and alevy of an execution issued upon such judg- 
ment on the land, and a sale thereunder, will pass to the 
purchaser the interest of the vendor.” In this case it was 
held that the rights of the judgment creditor were su- 
perior to the rights of a vendee in possession who had 
paid a portion of the purchase price after the recovery — 
of the judgment; but it does not appear from the state- 
ment of facts that the purchaser was without actual 
notice, and the question of notice is not considered or dis- 
cussed. The question was, however, very thoroughly 
considered in the case of Filley v. Duncan, 1 Neb. 184, and 
the conclusion reached, that while a judgment recovered 
against the vendor of lands is a lien to the extent of the 
‘ unpaid purchase price due from the vendee in possession, 
“the entry of such judgment will not, of itself, compel 
the vendee in possession under contract to make subse- 
-quent payments to the creditor.” Discussing this ques- 
tion Mr. Freeman in his work on Judgments, section 364 
[4th ed.], says: “While it is everywhere conceded that a 
judgment lien accruing against a vendor after the making 
of the contract of sale extends to all his interest re- 
maining in the land, and entitles the purchaser at the 
sale to all sums still to be paid by the vendee, yet it is 
well settled that the latter, if in possession of the lands 
sold, is not bound to ascertain, before making each pay- 
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ment, that no judgment has been obtained against his 
vendor. Whoever takes and keeps possession of land, 
by these acts of ownership gives such notice of his rights 
to the whole world that no one can safely assume to act 
in ignorance of them. He is so far exempted from the 
operation of the registry acts that a deed made by his 
grantor can in no event prejudice his interests; and so 
far exempted from the operation of the law charging all 
persons with notice of the lien arising from the docketing 
of a judgment that such docketing, while he is in pos- 
session of the land, is not notice to him of the charge 
thereby created on the purchase-money remaining un- 
paid. He may, therefore, from time to time, pay to this 
vendor such sums as fall due; and he will always be 
entitled to the benefit of such payments, unless it can 
be shown that they were made with actual knowledge 
of a lien on the vendor’s interest in the land. This con- 
struction of the law seems to have been dictated by a 
consideration of the hardship to be inflicted on the vendee 
in possession by establishing a different rule.” In sup- 
port of the rule thus announced the author cites Filley v. 
Duncan, supra; Parks v. Jackson, 11 Wend. [N. Y.] 442; 
Moyer v. Hinman, 18 N. ¥. 180; Hampson v. Edelen, 2 Har. 
& J. [Md.] 54. No case is cited as holding a contrary 
doctrine. In section 438 of 1 Black on Judgments it is 
said: “At any rate, it appears to be well settled that the 
docketing of the judgment is not notice of the lien to the 
purchaser in possession, since, after he has taken his con- 
tract for the purchase, he is not bound to keep the run of 
the dockets; and payments subsequently made by him 
to the judgment debtor, pursuant to the contract, with- 
out actual notice of the judgment, are valid as against its 
lien upon the land.” (See also to the same effect 12 Am. 
& Eng. Ency. Law [1st ed.] 1138.) 

There is another question in the case. The appellant 
Smith in his answer alleged that the Phillips Building & 
Loan Association was indebted to him as drawer ofthe 
check on which his judgment against the members of the 
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firm of John Fonner & Co. is based; that said association 
has dissolved and divided its entire assets among the 
stockholders; that Wehn and a number of other persons 
named in the answer were stockholders at the time of the 
dissolution and received some portion of the corporate 
property. There was a prayer that the persons alleged 
to be stockholders be made parties to the action and re- 
quired to pay the amount due on the check. Proceed- 
ings were afterwards had in the case which resulted in 
a trial of issues formed by said stockholders pleading tu 
the matters contained in Smith’s answer. The findings 
and judgment of the court were in favor of the stockhold- 
ers. The only question presented for decision by the pe- 
tition was whether Smith’s judgment was a lien ou 
Wehn’s real estate. The primary and controlling ques- 
tion presented by the answer was whether the loan asso- 
ciation was under a contractual liability as drawer of the ~ 
check. Between these questions there was no such legal 
relationship as to justify their trial in the same action. 
But the court having tried them together and found in 
favor of the stockholders, we will inquire whether the 
conclusion reached on the merits was correct. The assets 
of a corporation, which, of course, includes unpaid stock 
subscriptions, constitute a fund to which creditors may 
resort for the satisfaction of their claims. But to reach 
assets in the hands of a stockholder creditors must pur- 
sue the remedy prescribed by law. By section 4, article 
11 (Miscellaneous Corporations), of our constitution it is 
provided: “In all cases of claims against corporations and 
joint stock associations, the exact amount justly due shall 
be first ascertained, and after the corporate property 
shall have been exhausted, the original subscribers 
thereof shall be individually liable to the extent of their 
unpaid subscription, and the liability for the unpaid sub- 
scription shall follow the stock.” Of this provision of the 
constitution it was said by RaGan, C., delivering the 
opinion of the court in Globe Publishing Co. v. State Bank 
of Nebraska, 41 Neb. 175: “We think, therefore, that the 
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creditors of a de jure corporation have no right of action 
against the stockholders thereof until they have reduced 
their claims against the corporation to judgment, and 
until an execution issued upon such judgment has been 
returned wholly or in part unsatisfied.” But it is con- 
tended that the constitutional provision above quoted is 
not applicable to this case for the reason that, the cor- 
poration being insolvent and having ceased to exist, the 
recovery of a judgment against it was neither necessary 
nor possible. <A creditor of an insolvent corporation does 
not acquire any specific lien on its assets, and no suffi- 
cient reason is perceived for holding that he may pro- 
ceed against one having possession of such assets without 
first reducing his claim to judgment. The reason for the 
rule which requires the creditors of an insolvent indi- 
vidual to obtain judgment on their claims before attempt- 
ing to reach property transferred by him in fraud of their 
rights seems to be entirely applicable where the debtor 
is an insolvent corporation against which a suit may be 
maintained. (Hollins v. Brierfield Coal & Iron Co., 150 
U. 8. 871.) There was in this case no impediment in the 
way of a suit against the corporation. Section 68 of 
chapter 16, Compiled Statutes 1897, provides for the 
bringing of actions against dissolved corporations and 
makes ample proyision for the service of process upou 
them. What we conceive to be the correct rule on this 
subject is stated in 3 Thompson, Private Corporations, 
section 3355, as follows: “Where the ordinary theory of 
equitable remedies prevails, under which it is necessary, 
before resorting to a court of equity, for the complainant 
to exhaust his remedies in a legal forum, the mere insolv- 
ency of the corporation does not dispense with the ne- 
cessity of a creditor reducing his demand to a judgment 
at law against it before bringing a suit in equity to charge 
its shareholders. Nor will it be any excuse for not ob- 
taining such a judgment at law that the charter has ex- 
pired by limitation, providing the law governing the cor- 
poration is such that this fact does not prevent the 
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obtaining of a judgment at law against it. * * * As 
has been said in a leading case, a judgment can no more 
be recovered against a dead corporation than against a 
dead man. But according to the usual theory, a de facto 
dissolution of a corporation, which consists usually in a 
permanent suspension of its business and abandonment 
of its franchises, by reason of insolvency, is no obstruc- 
tion to obtaining a judgment at law against it, and there- 
fore does not relieve the creditor of the necessity of ob- 
taining such a judgment before applying for equitable 
relief.” A recent case decided on facts almost identical 
with those in the case before us and fully sustaining 
Judge Thompson’s statement of the rule is Lamar v. 
Allison, 28 8. E. Rep. [Ga.] 686. (See also Swan Land & 
Cattle Co. v. Frank, 39 Fed. Rep. 456.) Our conclusion is 
that the answer of Smith did not state a cause of action 
against the stockholders of the Phillips Building & Loan 
Association, and the entire judgment of the district court 


is, therefore, ie ; 
FFIRMED. 


RopertT F. KLOKE, ADMINISTRATOR, V. JENNIE B. 
MARTIN. 


FILED JUNE 23, 1898. No. 8221. 


1. Credibility of Witnesses: WEIGHT oF EVIDENCE. It is the peculiar 
function of the jury to determine the credibility of witnesses 
and the weight to be accorded to their testimony. 


2. Parent and Child: Services: REMUNERATION. Personal services 
rendered by a child to a parent are presumed, in the absence of 
special circumstances, to have been gratuitously rendered; but 
this presumption may be overcome by sufficient evidence tending 
to establish a contract for remuneration. 


3. Married Woman: ConTRAcT: SEPARATE Estate. The contract of 
a married woman, made with reference to, and upon the faith 
and credit of, her separate estate, is valid and enforceable. 


4. Instructions: ASSIGNMENTS OF ERRoR. An assignment of error in 
the motion for a new trial that “the court erred in refusing to 
give the first, fifth, sixth, eighth, and ninth instructions asked 
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for by said administrator” was properly overruled for the rea- 
son that at least one of such instructions did not contain an 
accurate statement of any legal proposition applicable to the 
case. 


Error from the district court of Cuming county. 
Tried below before Norris, J. Affirmed. 


J. F. Losch and M. McLaughlin, for plaintiff in error. 
T. M. Franse and Uriah Bruner, contra. 


SULLIVAN, J. 


Margaret Conlin died testate in Cuming county and 
the defendant Robert F. Kloke was appointed adminis- 
trator of her estate with the will annexed. The plaintiff 
Jennie B. Martin was a daughter of the deceased and 
filed against the estate a claim for personal services al- 
leged to have been rendered in accordance with the terms 
of an express contract with her mother. The claim was 
disallowed in the county court and plaintiff appealed to 
the district court, where she obtained a verdict and judg- 
ment for the sum of $841.86. 

The petition in error filed here is supported by a brief, 
in which a reversal of the judgment is claimed on the 
ground that it is unwarranted by the evidence and be- 
cause the court refused to instruct the jury as defendant 
requested. ‘The defendant produced no witnesses at the 
trial, and there is no conflict in the evidence; but it is 
insisted that the testimony given on behalf of the plain- 
tiff is so inherently improbable as to be unworthy of 
credence. Upon that point-men of fair intelligence and 
wholly impartial might not agree. It was the function 
of the jury, who saw the witnesses and observed their 
demeanor, to decide the question of credibility. They 
have done so, and we are not prepared to say that their 
decision was incorrect. That the services were rendered 
is not denied; and that they were rendered in pursuance 
of an express contract for payment out of the property 
of which Mrs. Conlin should die seized is shown by the 
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positive evidence of two witnesses who claim to have 
been present when the arrangement was made. There is 
also proof, which seems to be entirely free from suspicion, 
showing that Mrs. Conlin, a short time before her death, 
sent the plaintiff $100 as a partial payment of some in- 
debtedness which she recognized as then existing. It 
is true, of course, that services rendered by a daughter 
to her mother are presumed, in the absence of special 
circumstances, to have been rendered gratuitously; but 
this presumption is not conclusive and may be overcome 
by sufficient evidence of a contract for remuneration. 
(Dodson v. McAdams, 96 N. Car. 149; Poorman v. Kilgore, 
26 Pa. St. 365; Weir v. Weir, 3 B. Mon. [Ky.] 645.) And 
in this case the jury have found that the presumption 
is overborne by the proof. 

,& further argument advanced by the counsel for de- 
fendant on this branch of the case is that the contract 
in question being for necessaries was obligatory, on the 


‘husband of Mrs. Conlin and of no force or effect as to her. 


The cases cited in support of this proposition are cer- 
tainly not applicable here. By section 2, chapter 53, 
Compiled Statutes 1897, a married woman is authorized 
to enter into any contract with reference to her separate 
estate to the same extent and with like effect as a married 
man may in relation to his property. She may even be- 
come surety for her husband and bind her property for 
the payment of his debts. (Godfrey v. Megahan, 38 Neb. 
748; Grand Island Banking Co. v. Wright, 53 Neb. 574; 
Smith v. Spaulding, 40 Neb. 339; eeuae First Nat. Bank, 
41 Neb. 17.) 

The complaint grounded « on the refusal of the court 
to give certain instructions tendered by the defendant 
cannot be considered. The assignment in the motion fox 
a new trial is as follows: 

“6. The court erred in refusing to give the first, fifth, 
sixth, eighth, and ninth instructions asked by the said 
administrator.” 

The rule is thoroughly established that an assignment 
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directed generally against a group of instructions is in- 
sufficient and will be considered no further than to ascer- 
tain that the court’s action as to one of such instructions 
was not erroneous. (Pythian Life Ass’n v. Preston, 47 Neb. 
392; MeCormal v. Redden, 46 Neb. 776.) One of the in- 
structions included in the assignment was a peremptory 
direction to the jury to return a verdict for the defendant, 
and the refusal to give it was not error. The judgment 
of the district court is 


AFFIRMED. 


ANHEUSER-BUSCH BREWING ASSOCLATION, ATPELLEE, V. 
BENNErT HIER, APPELLANT. 


FILED JUNE 23,1898. No. 10053. . 


1. Courts: JcrispicTion. A cardinal principle governing courts in the 
administration of justice is that the power to make valid orders 
is only co-existent with jurisdiction of the cause. 


2, Judgment. A personal judgment against a party who is no longer 
in court is absolutely null. 


: PAYMENT: RESTITUTION: REVERSAL. An order for the res- 
titution of money, paid pursuant to the direction of an erroneous 
judgment, cannot be made after such judgiment has been re- 
versed and the action dismissed. : 


3. 


AppraL from the district court of Saline county. 
Heard below before Flastines, J. Affirmed. 


F. 1. Foss and Norman Jackson, for appellant. 
ES. Abbott, contra. 


SULLIVAN, J. 

The Anheuser-Busch Brewing Association brought an 
action in the district court for Saline county to subject to 
the payment of a judgment recovered by it against 
Bennett Hier certain money belonging to the latter and 
held by Albertus N. Dodson in his official capacity as 
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clerk of said court. In that action the plaintiff had judg- 
ment, in obedience to which Dodson paid to it the sum 
of $584.55 out of the funds of Hier then in his hands. 
Afterwards an appeal was prosecuted to this court, where 
the judgment was reversed and the cause dismissed. 
(Anheuser-Busch Brewing Ass’n v. Hier, 52 Neb. 424.) Hier 
then moved for a restitution of the money paid to the 
plaintiff while the judgment was in force. The district 
court denied the motion on the ground that it no longer 
possessed jurisdiction of the cause. The correctness of 
this ruling is the only question presented for decision by 
this appeal. 

Appellant’s right to have restitution of the money ou 
reversal of the judgment cannot be doubted. (6 Am. & 
Eng. Ency. Law [1st ed.] 835; Hames v. Stevens, 26 N. HL. 
‘117; Flemings v. Riddick, 5 Gratt. [Wa.] 272; Bickett wv. 
Garner, 31 O, St. 28.) And had the record disclosed the 
fact of payment this court would have made an appro- 
priate order for the protection and enforcement of that 
right. But we were not informed that any payment had 
been made under the erroneous judgment, and no appli- 
cation was made for a vacation or modification of the 
absolute order of dismissal entered here. So when the 
motion for restitution was presented the cause was not 
pending and the district court was without jurisdiction 
of the parties. After the cause was dismissed the liti- 
gants were no more subject to the orders of the court 
than they were before the action was instituted. (Stone 
v. Smoot, 39 Tl. 409; Whatley v. Slaton, 36 Ga. 653; Mor- 
gan v. Campbell, 54 Tl. App. 244; American Burial Case 
Co. v. Shaughnessy, 59 Miss. 398; Crawford v. Cheney, 12 
Vt. 567;. Brooks v. Cutler, 18 Ia. 433; Williamson v. 
Williamson, 1 Met. [Ky.] 303.) In the last mentioned case 
it was held that a motion for apportionment of costs 
could not be entertained after the case had been dis- 
missed; and in Worgan v. Campbell, supra, it is said: “By 
the order dismissing the cause the parties were out of 
court, jurisdiction of the court over them was gone, and 
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they stood as they were before the suit was commenced.” 
In the case of Fleming v. Riddick, supra, it was held that. 
the court possessed inherent power to compel the resti- 
tution of money collected by one of the litigants from the 
other under the authority of an erroneous judgment, 
and that it might exercise such power after the judgment 
was reversed and the action dismissed. It is apparant 
that this decision is the product of an intemperate zeal 
to avoid the unjust consequences of the court’s error. 
We cannot accept it as authority. It is illogical. It fails 
to recognize the cardinal principle that the power to 
make valid orders cannot survive the loss of jurisdiction. 
It ignores the self-evident proposition that a personal 
judgment against a party who is no longer in court is 
absolutely and utterly void. The law sets bounds to the 
authority of courts to correct their own errors, and every 
act performed by them beyond those limits is plain 
usurpation .and should be condemned, however com- 
mendable the motives that inspired it. Judicial lawless- 
ness cannot be defended on the specious plea that the 
end to be accomplished justified it. The judgment is 


. 


AFFIRMED. 


MissouRI Pacrric Ramway COMPANY v. Emma D. 
PALMER. 


FILED JUNE 23,1898. No. 8184. 


1. Failure to File Reply: Trrat: REvirw. Where, in the trial of a 
cause, both parties treat an affirmative defense as traversed, it 
will be so considered in this court although the plaintif€ filed no 
reply either béfore or after judgment. 


2. Evidence: SympatHy. Competent evidence bearing on the issues 
cannot be excluded from the jury because it may incidentally 
arouse their sympathies or influence their prejudices. 


3. 


: VALUE OF SERVICES. One may testify to the value of his 
own services although his information in regard to the matter 
is chiefly derived from others adequately informed on the sub- 
ject. 
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4. Witnesses: CoNcLUsions. A non-expert witness may testify to a 
conclusion when, from the nature df the subject under investi- 
gation, it is not possible to lay before the jury all the facts from 
which such conclusion is drawn. 


5. Evidence Not Within Issues. It is not error to exclude testimony 


concerning a matter wpon which no issue has been raised by the 
pleadings. 


6. New Trial: A\ssigNMENT oF Error: Fors. The trial court is jus- 
tified in’ overruling an assignment of error in the motion for a 
new trial unless it can be sustained in the form in which it is 
presented, 


7. Parent and Child: NEcrssanies. A widow is the natural guardian 
of her minor child and as such is ordinarily liable for necessaries 
furnished it. 


8. Account Rendered: CorrEcTNESS: PrEsUMPTIONS. Where the rela- 
tion of debtor and creditor exists, an account rendered and not 
objected to within a reasonable time is to be vegarded as prima 
facie correct. 


9. Weight of Evidence: REVIEW. A judgment will not be reversed on 
account of a mere difference of opinion between this court and 
the tria] judge or jury regarding the weight of evidence. 


ERROR from the district court of Adams county. Tried 
below before BEAany, J. Affirmed. 


B. P. Waggener, James W. Orr, W. P. McCreary, and C. 
S. Hutchinson, for plaintiff in error. 


A. H. Bowen, contra. 


SULLIVAN, J. 


The plaintiff brought this action in the county court 
of Adams county to recover for services rendered and 
expense incurred in nursing and caring for her infant 
child who had been injured by a passing locomotive on 
defendant’s line of road where it crosses‘a highway near 
plaintiff’s premises. From a judgment rendered against 
it in the county court the defendant appealed to the dis- 
trict court, where, on a trial to a jury, it was again un- 
successful. The testimony shows that the plaintiff was 
a widow; that on the morning of April 10, 1898, she left 
the child in question, then about two years and two 
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months old, in charge of its sister, who was eight years 
of age, and went to the barn to hitch up her horses, in- 
tending to remove a straw embankment from the house 
in which she lived; that she had no one to assist her, and 
while engaged in harnessing the team the child wan- 
dered away to the railway crossing, some twenty-eight 
rods distant, where it was injured. The child lay be- 
tween the ties outside the rail -and was struck on the 
head and its skull fractured. A surgical operation and 
six months’ careful nursing were required to effect a 
cure. 

The first ground on which defendant claims a reversal 
of the judgment is that the defense of contributory neg- 
ligence was conclusively established, inasmuch as the 
allegations of the answer in relation thereto were not 
formally denied. No reply was filed, either before or 
after the trial, but the evidence was taken without ob- 
jection and apparently on the assumption that the plain- 
tiff’s negligence was an issue of fact to be decided by the 
jury. According to a familiar rule of practice, under 
such circumstances, the reply is deemed waived. Both 
parties having treated the affirmative defense as trav- 
ersed, we will so consider it. (Western Horse & Cattle Ins. 
Co. v. Timm, 28 Neb. 526; Schuster v. Carson, 28 Neb. 612; - 
Pokrok Zapadu Publishing Co. v. Zizkovsky, 42 Neb. 64; 
Killman v. Gregory, 91 Wis. 478, 65 N. W. Rep. 58; Warren 
v. Chandler, 67 N. W. Rep. [Ia.] 242.) 

The admission of the following testimony given by 
the plaintiff is assigned for error: 

Q. Where is the father of that child? ~ 

A. He is dead. 

Q. How long? 

A. Four years. 

Q. He died prior to the time of the accident? 

A. Yes, sir. * * * 

Q. What did you come out there to hitch up the team 


A. I went out to hitch up the team to haul the em- 
40 
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bankment away from the house for fear the house would 
catch on fire. * * # 

Q. What was the condition of it as to moisture? 

A. It wasdry. * * #* 

Q. Are you able to employ, or were you at that time 
able to employ, people to assist you in working your farm 
or taking care of your children? 

A. No, I was not. 

This evidence was all relevant. Part of it went to es- 
tablish plaintiff’s right to maintain the action by show- 
ing that she was the natural guardian of the child, and 
the balance tended to disprove the imputation of con- 
tributory negligence. Competent evidence bearing on 
the issues cannot be excluded from the jury because it 
may incidentally arouse their sympathies or influence 
their prejudices. 

It is also claimed that the court erred in permitting 
plaintiff to testify as to the value of her services whilc 
nursing and caring for her injured child. In this we 
think there was no error. One who has rendered services 
to another may give evidence of the value of such serv- 
ices, although it appears that the witness has qualified 
himself for that purpose by inquiring of others ade- 
quately informed on the subject. In Printz v. People, 42 
Mich. 144, it was decided, in a prosecution for the larceny 
of a cloak, that the owner, who had worn it and had 
priced similar articles, might give evidence of its value. 
It was held in the case of Spear v. Drainage Cominissioners, 
118 Ill. 632, that witnesses not specially qualified might 
testify about the ordinary affairs of life and especially 
in respect to questions of value. And Earl, J., delivering 
the opinion of the court in Mercer v. Vose, 67 N. Y. 56, 
said: “I can conceive of no case where one has himself 
rendered a service to another when he will not be compe- 
tent to give evidence of its value. Knowing the precise 
nature of the service rendered, he must have some knowl- 
edge of its value, and he is thus competent to give his 
opinion. It may not be worth much. Its weight, how- 
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ever, is for the jury.” Mrs. Jackson, a witness technic- 
ally qualified, also testified on the subject and fixed the 
value of plaintiff's service higher than she had herself 
fixed it. This evidence was not disputed; so, in any view: 
of the matter, we do not see that defendant has a substan- 
tial grievance on account of the admission of Mrs. 
Palmer’s testimony. While Mrs. Jackson was on the 
stand she was asked, “Could any professional nurse have 
rendered as good or better services for this child during 
the time you knew it, after this accident, than did her 
mother, the plaintiff in this case,” to which question she 
answered, “I think not.” Itis insisted that the admission 
of this evidence over defendant’s objection was error. 
We do not think it was. After reading the testimony ot 
this witness we must assume that she was a woman of 
fair intelligence; that she was particular to observe the 
manner in which Mrs. Palmer cared for the child, and 
competent to judge whether her work in the particular 
instance was equal to that of a professional nurse the 
yalue of whose services she had undertaken to fix. This 
clearly was a proper case in which to receive the conclu- 
sion of the witness. TI'rom the nature of the subject 
under investigation it was not possible to lay before the 
jury all the faets from which the conclusion was drawn, 
and it was therefore proper to permit the witness to state 
the result of her observations. 

Error is assigned on the refusal of the court to allow 
Dr. Chapman, a witness called by the plaintiff, to testify 
on cross-examination as to whether the child had re- 
ceived proper treatment at the hands of the attending 
physician. The action of the court in this regard was 
entirely preper. No such issue was raised by the plead- 
ings and the matter was entirely beyond the scope of a 
legitimate cross-examination. 

The giving and refusal of instructions is made the basis 
of a complaint which cannot be considered on the merits. 
In the motion for a new trial the fifth and sixth assign- 
ments of error are as follows: 
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“Sth. The court erred in giving first, third, fourth, fifth, 
and sixth paragraphs of instructions asked by plaintiff 
and fhe modifications thereof made by the court. 

“6th. The court erred in refusing to give the instruc- 
tions marked ‘A’ and ‘four,’ ‘eleven,’ ‘fifteen,’ and ‘sev- 
enteen’ asked by the defendant.” 

Some of the instructions given were properly given, 
and at least one of the instructions refused was properly 
refused. Consequently neither assignment could be sus- 
tained in the form in which it was presented to the trial 
court for its action thereon. When errors relating to 
instrnctions are assigned en masse, either in the petition 
in error or motion for a new trial, it is the settled doc- 
trine of this court that “a little leaven leaveneth the 
whole lump.” (Flower v. Nichols, 55 Neb. 314; MeCormat 
v. Redden, 46 Neb. 176; Pythian Life Ass'n rv. Preston, 47 
Neb. 374; Nloke rv. Martin, 55 Neb. 554.) 

Bills rendered to the plaintiff for medicines and medi- 
eal attendance were received in evidence over defend- 
ant’s objection; and it is now urged that the admission 
of these statements was error, because they were mere. 
secondary evidence of matters contained in books of 
original entry. We think counsel mistake the purpose 
for which this evidence was offered and received. The 
plaintiff, as the mother and natural guardian of the child, 
was legally liable for the payment of ajl necessary ex- 
pense reasonably incurred in effecting a cure. These 
bills being received, and retained by her without objec- 
tion, established, prima facie, her liability to pay them, 
and, in the absence of countervailing proof, was couclu- 
sive of the extent of her liability to the persons by whom 
the bills were rendered. In all cases where the relation 
of debtor and creditor exists an account rendered and not 
objected to within a reasonable time is to be regarded 
as, at least, prima facie correct. (Hendrie ¢. Kirkpatrick, 
48 Neb. 670; Wiggins v. Burkham, 10 Wall. [U. S.] 129; 
Sergeant vw. Huwing, 80 Pa. St. 75; Pauly v. Pauly, 107 
Cal. 8.) 
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It is finally insisted that there was no sufficient proof 
of negligence on the part of defendant’s servants and 
that the plaintiff's own fault proximately contributed 
to the accident. There was competent testimony tending 
to establish the alleged failure to give the statutory sig- 
nal at the crossing, and there was, also, testimony from 
which it might be inferred that a proper lookout had not 
been maintained. The circumstances would searcely jus- 
tify an inference of contributory negligence. The whole 
matter was submitted to the jury on substantially con- 
flicting evidence, and their verdict has the approval of the 
trial judge, who saw the witnesses and was in a better po- 
sition to pass on their credibility than we are. A judg- 
ment will not be reversed on account of a mere difference 
of opinion between this court and the trial judge or jury 
regarding the weight of evidence. (City of Harvard v. 
Crouch, 47 Neb. 133.) The judgment is 

AFFIRMED. 

HARRISON, C. J. 7 

I concur in the conclusion reached, but do not agree 
to some statements herein in regard to the admissibility 
of testimony. 


LAVIXA A, BOALES EY AL., APPELLEES, v. E. I. Fireu- 
SOX, ADMINISTRATOR, APPELLANT. 


FILED JUNE 23,1898. No. 8196. 


j. Administration of Estates: DisrrintrTion. An administrator who 
undertakes, without an adjudication of heirship, to distribute 
funds in his hands as the residue of an estate administered by 
him, assumes the responsibility of making distribution to the 
proper persons. 


2. 


: INTERLOCUTORY ORDERS. Interlocutory orders made by the 
county court adjusting the current accounts of an administrator 
are only prima facie correct, and such accounts are subject to 
re-examination and correction at any time before the allowance 
of the administrator's final report. 


3, Unconstitutional Acts: Dave or INvALLDITy. An unconstitutional 
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act of the legislature is as ineffectual as though it had never 
been passed. Its invalidity dates from its enactiment and not 
from the time it is adjudged to be in conflict with the supreme 
law, 


4. Administration of Estates: ORDERS UNDER VoID STATUTE: CURA- 
TIVE Acr. The curative act of 1895 (Session Laws, ch. 32) was 
intendet to legalize orders, judgments, and findings of the 
county court which depended for their validity on the decedents’ 
act of 1889 (Session Laws, ch. 57), and has no relation to orders, 
judgments, and findings which were valid independent of that 
act. 


5. Estoppel: PLrapinc. ‘To be available as a defense to an action an 
estoppel in pais must be pleaded. 


6. County Courts: Jurtspicrioy. The county court possesses exc]u- 
sive original jurisdiction in probate matters, and questions re- 
lating to the settlement of estates must be adjudicated there in 
the first instance. 


APPEAL from the district court of Saline county. 
Heard below before Hasrines, J. Affirmed. 


The opinion contains a statement of the case. 


J.D. Pope, for appellant: 


An unconstitutional statute has the force of law until 
declared void by the court of last resort. (J/iler v. Dunn, 
72 Cal. 462; Sessums v. Botts, 34 Tex. 385; People v. Sal- 
omon, 54 Il). 40; St. Lows & 8. F. R. Co. v. Evans, 85 Mo. 
307; Brandhoeffer v. Bain, 45 Neb. T81.) 

A vested right created by reason of the passage of an 
act cannot be disturbed though the act be declared un- 
constitutional. (Webster v. Reid, 1 Morris [Ja.] 467°; 
Williams v. Johnson, 96 Am. Dec. [Md.] 615.) 

The order directing the administrator to distribute all 
money in his hands was valid. (Miller v. Dunn, 1 Am. 
St. Rep. [Cal.] 67; Manly v. State, 7 Md. 135; Ward t. 
State, 40 Miss. 108; Lewis v. Watrus, 7 Neb. 407; Hanseu 
v. Bergquist, 9 Neb. 278.) 

Appellees not having appealed from the order of dis- 
tribution are estopped from claiming that William Praul 
was not an heir, and that the payments were unauthor- 
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ized. (Bazzo v. Wallace, 16 Neb. 293; Doty v. Sumner Bros., 
12 Neb. 378; Horn v. Miller, 20 Neb. 98; Cecil v. Cecil, 19 
Md. 72; Leaverton v. Leaverton, 40 Tex. 218.) 

Appellees are estopped by reason of participation in the 
distribution. (Alexander v. Walter, 50 Am. Dec. [Md.] 
688; Weinstein v. National Bank of Jefferson, 69 Tex. 38; 
New York Rubber Co. v. Rothery, 1 Am. St. Rep. [N. Y.] 
822; Grant v. Cropsey, 8 Neb. 205; Newman v. Mueller, 16 
Neb. 528; Jarver v. Tankersley, 51 Ala. 197; Loring v. 
Steineman, 1 Met. [Mass.] 204; Whipple v. Farrar, 3 Mich. 
436; Goshen v. Stonington, 4 Conn. 209.) 


Thomas Ryan, James W. Dawes, and IF. I. Foss, contra. 
SULLIVAN, J. 


After the enactment of chapter 57, Session Laws of 
1889, known as “Baker’s Decedents’ Law,’’ and before it 
was declared unconstitutional by this court, Emily A. 
Praul died intestate, leaving an estate in Saline county 
which the appellant E. I. Ferguson proceeded to admin- 
ister under the direction and by the authority of the 
county court of that county. Surviving the deceased 
were her husband, William Praul, and four children, 
the issue of a former marriage. On the assumption that 
the new decedents’ law was valid and that, under its pro- 
visions, he was entitled to one-third of the money belong- 
ing to the estate in the hands of the administrator, Praul, 
on April 2, 1891, petitioned the county court for an order 
of distribution. Such an order was made. Fairly con- 
strued, it directed the administrator to distribute forth- 
with among the heirs at law of Emily A. Praul all funds 
of the estate then in his possession. Acting as he sup- 
posed under the sanction of this order, Ferguson paid to 
Praul on November 18, 1891, the sum of $1,530, and on 
August 17, 1892, the further sum of $167.59. Accounts 
rendered in the course of administration, including these 
sums among the items disbursed, were presented by the 
administrator to the county court and were by it ex- 
amined and approved. 
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It is claimed by appellant that the order directing dis- 
tribution and the orders approving these accounts re- 
main in full force and are conclus:ve of the matters here 
in controversy. We do not think so. There was no ad- 
judication of heirship. It was not judicially determined 
that Praul was an heir of his deceased wife and entitled 
to participate in the distribution of her estate. The 
decree was to make distribution to the heirs as provided 
by law. The heits were not named, nor the amounts due 
them respectively determined, as contemplated by the 
statute, which provides (Compiled Statutes 1897, ch. 23, 
sec. 290): “In such decree the court shall name the pec- 
sons, and the proportions or parts to which each shall be 
entitled, and such persons shall have the right to demand 
and recover their respective shares from the executor or 
administrator, or any person having the same.” The ad- 
ininistrator, having voluntarily assumed the responsi- 
bility of executing this indeterminate decree, must now 
bear the consequences of errors Committed in its execu- 
tion. It was the business of the court to decide who the 
heirs were and the amount. of their respective interests in 
the estate. The appellant was not required to take upon 
himself this judicial function, but having assumed it of 
his own accord, he must auswer to those who have 
suffered by his error. 

But counsel contend that inasmuch as the new deced- 
ents’ law had not been declared unconstitutional when 
the payments to Praul were made, Ferguson was justi- 
fied in assuming that it was valid and in acting on that 
assumption. To this proposition we cannot assent. The 
“Baker Law” was enacted in violation of the constitu- 
tion. It was never in force, and the decision of this court 
in Trumble v. Trunble, 37 Neb. 340, was a mere judicial 
declaration of a pre-existing fact. The court did not 
annul the statute, for it was already lifeless. It had been 
fatally smitten by the constitution at its birth. Speaking 
of such alaw Mr. Justice Field, in Norton v. Shelby County, 
118 U.S, 425, said: “It confers no rights, It imposes no 
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duties. It affords no protection. It creates no office. 
It is in legal contemplation as inoperative as though it 
never had been passed.” Discussing the same question 
Judge Cooley says: “When a statute is adjudged to be 
unconstitutional, it is as if it had never been. Rights 
cannot be built up under it. Contracts which depend 
upon it for their consideration are void. It constitutes 
a protection to no one who has acted under it, and no one 
can be punished for having refused obedience to it before 
the decision was made; and what is true of an act void 
in toto is true also as to any part of an act which is found 
to be unconstitutional, and which, consequently, is to be 
regarded as having never, at any time, been possessed of 
any legal force.” (Cooley, Constitutional Limitations 
188.) Aiong the numerous cases holding this doctrine 
ave Osborn v. Bank of Cnited States, 9 Wheat. [U. 8.] 7388; 
Sumner v. Becler, 50 Ind. 341; Fisher rv. MeGirr, 1 Gray 
{[Mo.] 1; Weayher v. Storey Co., 5 Nev. 244; Campbell v. 
Sherman, 35 Wis. 103. 

Another point discussed by counsel relates to the effect 
of the orders approving the administrator's accounts. 
The county court having directed payment to be made 
to the heirs of the intestate, and the administrator hav- 
ing made payment to one who was not an heir, is he pro- 
tected by the interlocutory orders approving his reports 
showing the unauthorized disbursement? , We do not 
think he is. This court, in Bachelor v. Schmela, 49 Neb. 
37, has distinctly settled the question adversely to the 
contention of appellant. It was there decided that these 
ex parte adjustments made in the course of the adminis- 
tration, without notice of any kind to parties interested, 
are only prima facie correct and may be re-examined and 
corrected at any time before the allowance of the ad- 
ministrator’s final report. It follows from what has been 
already said that the orders of the county court here 
considered would, standing alone, afford no protection to 
Ferguson in dealing with Praul as one of the heirs of 
the intestate; but it is insisted if that be true these same 
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orders, when reinforced by the-provisions of chapter 32 
of the Session Laws of 1895, do afford a complete and 
perfect protection. But we are unable to see that this 
act has any bearing whatever upon the question. Its 
purpose, as declared in the title, was to legalize orders, 
judgments, decrees, and findings made under the pro- 
visions of the decedents’ act of 1889. In other words, the 
legislative design was to give force and effectiveness 
where they did not before exist. The orders and decree 
made by the county court in the administration of the 
Praul estate were never of doubtful validity; they 
needed no legislative quickening, and were, therefore, 
not affected by the curative act. Its provisions did not 
touch them. Had there been an attempt to define the 
word “heirs” as used in decrees of distribution, or had the 
decree in this case adjudged Praul to be an heir and fixed 
his interest in the estate, the relevancy of the argument 
based on the act of 1895 would be more obvious. 

A final ground upon which appellant relies for a re 
versal of the judgment against him is that the appellees 
are estopped by their acts and conduct from questioning 
his authority to make the payments to Praul. It is suf- 
ficient to say in answer to this, contention that no estop- 
pel in pais has been pleaded. The appellees ask a modi- 
fication of the judgment to the extent of being allowed to 
recover interest on the sums paid by the administrator 
to Praul, and also to recover further the sum of $700 
claimed to have been paid him on account of an alleged 
estate by curtesy in the lands of his deceased wife. 
These questions do not properly arise in this case. This 
is not an action to recover moneys assigned to the appel- 
lees by a decree of distribution. he sole purpose of the 
litigation in its inception was to determine the adminis- 
trator’s right to credit for the amounts paid by him to 
Praul under the decree of distribution. The county court 
possesses exclusive original jurisdiction in probate mat- 
ters, and the questions now presented by the appellees for 
decision cannot be considered until they have been first 
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submitted to that court. The judgment of the district 
court is 
AFFIRMED. — 


MARTIN N. BARBER, APPELLEE, V. DAVID CROWELL ET 
AL., APPELLANTS. 


Finrep JUNE 23,1898. No. 8209. 


be 


. Mortgage: DEFINITION. A mortgage is a mere security in the form 
of a conditional conveyance. 


~ 


Partnership: Lien 1x FIRM NaME. A lien on real estate to secure 
an indebtedness may accrue to a partnership in its firm name. 


3. TITLE To REALTY. A partnership, as such, possesses no 
capacity to take a conveyance of the legal title to real estate. 
4. Petition to Foreclose Mortgage: Parrizs. A petition in a suit to 


foreclose a real estate mortgage executed to “Western Trust & 
Security Company” and by it sold and assigned to the plaintiff 
did not fail to state a cause of action, although the mortgagee’s 
character as a legal entity did not affirmatively appear. 


APPEAL from the district court of Dodge county. 
Heard below before MARSHALL, J. Affirmed. 


Vesta Gray, for appellants: 


Upon the face of the petition it is apparent that an 
allegation necessary to constitute a cause of action is 
omitted. The grantee named in the mortgage‘in question 
is not an individual or natural person, as the word “com- 
pany” and abstract terms, comprising the name, plainly 
indicate. It may be a partnership name, or a corpora- 
tion name, presumptions in favor of either of which do 
not exist. If the grantee is a partnership then the mort- 
gage deed is void. A partnership is not a person, either 
natural or artificial, and it cannot in law be the grantee 
in a deed or hold real estate. (Woodward v. McAdam, 35 
Pac. Rep. [Cal.] 1016; Jackson v. Cory, 8 Johns. [N. Y.] 
385; Douthitt v. Stinson, 63 Mo. 268; State v. Chicago, M. 
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&S. P. R. Co., 56 N. W. Rep. [S. Dak. 1 894;  Burlingtaw 
€ 0. RR. Co. r. Lancaster County, 4 Neb. 307; School Dis- 
trict v. School eee 12 Neb. 242.) 


Munger & Courtright, contra: 

A mortgage of realty is a mere pledge creating a lien 
but conveying no title. (Davidson v. Cor, 11 Neb. 250; 
Buchanan v. Griggs, 18 Neb. 129.) 


SULLIVAN, J. 


This was an action in the district court of Dodge county 
to foreclose a real estate mortgage securing the payment 

of four promissory notes executed by the defendants 
David Crowell and Fannie A. Crowell to plaintiff's as- 
signor, the Western Trust & Security Company. <A de- 
murrer to the petition on the ground that it did not state 
facts sufficient to constitute a cause of action Was over- 
ruled, and the correctness of that decision is the ies 
question for determination here. 

The allegations of the petition in relation to the exe- 
cution and assiguiment of the notes and mortgage are 
as follows: “On.July 18, 1889, the defendants, for a valu- 
able consideration, made, executed, aud delivered to 
Western Trust & Security Company their four promissory 
notes in writing of that date, whereby they promised to 
pay to Western Trust & Security Company, or order, 
$1,200 on August 1, 1892, with interest thereon at nine 
per cent per annum, payable annually, according to the 
tenor of three interest notes, both principal note and in- 
terest notes drawing interest at ten per cent from ma- 
turity, a copy of which principal note is hereto attached, 
marked ‘Exhibit A.’ and made a part hereof. To secure 
the payment of said notes said defendants on said day 
executed and delivered to said Western Trust & Security 
Company a mortgage deed and thereby conveyed to said 
Western Trust & Security Company lots 1, 2, 3. and 4, in 
block 10, R. Kittle’s Addition to the city of Fremont. 
Dodge county, Nebraska. Said notes and mortgage 
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have, for a valuable consideration, in the ordinary course 
of business, and before maturity, been sold and assigned 
to plaintiff and plaintiff is now the owner and holder 
thereof.” The alleged defect in the petition is its failure 
to affirmatively show that the Western Trust & Security 
Company possessed legal capacity to take the mortgage. 
We entirely agree with counsel that there is no ground 
whatever for a presumption that the mortgagee was a 
corporation; but, in view of the conceded fact that it 
received the notes and mortgage and sold and assigned 
them to the plaintiff, we cannot admit that there is any 
solid basis for the claim that it may have been a mere 
fiction. An ideal thing—a figment of the iniagination— 
could not have done so much. Such commercial activity 
is not at all characteristic of those incorporeal entities 
that are wont to disport themselves in the realm of 
thought. They give little heed to trade and traffic, and 
reck not of negotiable instruments or collateral securi- 
ties. They produce no legal results and are, 


“Like spirits that lie in the azure sky, 
When they love but live no more.” 

But, on the assumption that the mortgagee was a part- 
nership or unincorporated association, it is contended 
that it could not take title to real estate, and that the 
mortgage was, therefore a nullity. It is undoubtedly 
true that a conveyance of land will be ineffectual to pass 
the legal title unless made to a grantee having capacity 
to receive it; and it is also true that a partnership pos- 
sesses no such capacity. But a mortgage is not a con- 
veyance. It is a mere security in the form of a condi- 
tional conveyance, and the interest which it vests in the 
mortgagee is not essentially different from that created 
by a mechanic’s lien or an ordinary judgment. (Davidson 
r. Cor, 11 Neb. 250; Buchanan v. Griggs, 18 Neb. 121.) 
In the former case it was said: “In this state, a mortgage 
of real estate is a mere pledge or collateral security creat- 
ing a lien upon the mortgaged property, but conveying 
no title nor vesting any estate, either before or after 
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condition broken.” ‘That a lien on real estate to secure 
an indebtedness may accrue to a partnership in its firm 
name has been decided in Foster v. Johnson, 39 Minn. 380, 
and in Chicago Lumber Co. v. Ashworth, 26 Kan. 212. The 
judgment of the district court is 

AFFIRMED. 


FAIRBANKS, Morst & CoMPANy v. MAY DAVIS ET AL. 
FILED JUNE 23,1898. No. 8186, 


Action for Balance Due on Account: OVERPAYMENT: JUDGMENT FOR 
DEFENDANTS: INstRUcTIoNS: REVERSAL. An instruction in which 
it was erroneously assumed that there was evidence which might 
entitle the defendant to a verdict for a sum claimed, followed by 
a verdict accordingly, held to show such prejudicial error as 
against the plaintiff that the judgment must be reversed, even 
though in form the judgment entry was that defendant recover 
of plaintiff the amount found due by the verdict less that same 
amount. 


Error from the district court of Lincoln county. 
Tried below before NEVILLE, J. Reversed. ° 


J. 8. Hoagland, for plaintiff in error. 
Grimes & Wilcox, contra. 


RYAN, C. 


In the district court of Lincoln county, Fairbanks, 
Morse & Co. sought to recover judgment for a balance of 
$229.50 against May Davis and Romie Chapman, as mem- 
bers of the dissolved partnership firm of Davis & Chap- 
man. In the answer the account was admitted to be 
correct, but it was pleaded that certain described notes 
and accounts had been turned over by the defendants 
and accepted by plaintiff in full payment and settlement 
of said account due plaintiff, and-that plaintiff had col- 
lected the whole of said notes and accounts, but had 
failed to give the defendants credit therefor or pay to 
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defendants any part thereof, and that plaintiff had been 
therefore overpaid $51, for which sum defendants prayed 
judgment. These affirmative averments were denied in 
the reply. , 

The error relied upon, it is urged, was preserved by an 
exception to the third instruction given by the court on 
its own motion. In this instruction the court correctly 
stated the effect of receiving the notes and accounts as 
payment. This statement was followed by this lan- 
guage: “And if you further find from the evidence that 
plaintiff agreed to return any surplus which might be 
collected on said notes and order over and above said 
plaintiff’s claim, and if you further believe that such a 
surplus was collected by plaintiff, then you should find 
the amount of such surplus was collected by plaintiff, 
then you should find the amount of such surplus in favor 
of the defendant.” In the petition in error the third, 
fourth, and sixth instructions given by the court were 
grouped in one assignment of error, -but as the fourth 
instruction must stand or fall with the third, and as the 
sixth, without warrant of evidence, assumed that some of 
the notes were payable to plaintiff, we shall only consider 
the language above quoted from the third. There was no 
evidence which tended to show that plaintiff was under 
any obligation to account to defendants for anything 
above the amount due from defendants to plaintiff, and 
if there had been, there was no proof of any such surplus. 
The instruction was, therefore, erroneous. That the jury 
was misled by it is quite evident from the fact that there 
was a verdict in favor of defendants in the sum of $51. 
The court undertook to cure this error by entering judg- 
ment in favor of defendants for the sum of $51 less $51, 
and taxed the costs to plaintiff. We cannot say that this 
counteracted the erroneous effect of the instructions com- 
plained of, for, as there was no evidence to justify a find- 
ing of anything being due defendants, we cannot say 
that that was the exact error committed. The jury might 
as justifiably have disregarded the evidence in some 
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other respect as in regard to the amount of the surplus 
collected. Possibly the theory of the court in practically 
entering a remittitur of $51 may have been most nearly. 
in accordance with the actual facts, but judgments of 
courts should rest upon proofs and not upon mere con- 
jecture. For the error in giving the third instruction. 
the judgment of the district court is reversed. 


REVERSED AND R EMANDED. 


A. M. CoLiins MANUFACTURING COMPANY ET AL. V. M. 
A. SEEDS Dry PLAtrE COMPANY iT AL. 


FILeD JUNE 23,1898, No. §182. 


Proceedings in Error: PARTIES. In error proceedings for the review 
of a final order by which the inseparable interests of several 
defendants are affected, all persons interested must be made 
parties to such proceedings as plaintifis or defendants. 


Error from the district conrt of Douglas county. 
Tried below before Scott, J. Proceeding in error dismissed, 


B. N. Robertson and W. D. McHugh, for plaintiffs in 
error. 


Cavanagh & Thomas and C. I’. Breckenridge, contra. 


. 


RYAN, C. 


This action was brought in the district court of Doug- 
las county by certain unsecured creditors of the Heyn 
Photo Supply Company against that company and twelve 
other parties, in whose favor it had executed chattel 
mortgages, for the appointment of a receiver to dispose 
of the property mortgaged and pay out the proceeds 
under the direction of said court. The order granting 
the relief prayed is assailed by the petition in error of 
five of the mortgagees who were defendants in the dis- 
trict court. The other defendants in the district court 
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are named as defendants in the petition in error. One 
of them, the Western Collodion Company, refused to ac- 
cept service of summons in error, and a purported ac- 
knowledgment of service on its behalf, on motion, has 
_ been stricken from the files on a showing that it was 
unauthorized. No service on this company has ever been 
made of the summons in error; neither has such service 
been waived. There is, therefore, such a defect of 
parties that this court, in the face of objections, cannot 
consider the questions presented. (Wolf v. Murphy, 21 
Neb. 472; Hendrickson v. Sullivan, 28 Neb. 790; Andres 
v. Kridler, 42 Neb. 784; Polk v. Covell, 43 Neb. 884; Kuhl 
v. Pierce County, 44 Neb. 584.) As the rights of all the 
defendants in the district court were inseparably con- 
nected, this proceeding must be, and accordingly it is, 


DISMISSED. 


WILLIAM DUBSMAN V. DAavip A. HALE. 
FILED JUNE 23,1898. No. 10108. 


Trusts: CoNFLICTING INTERESTS OF PERSONS FOR WHOM TRUSTEE ACTS: 
UNDISCLOSED INTEREST OF TRUSTEE: BURDEN oF PROOF. Where 
a person acted in a fiduciary relation to two parties to a con- 
tract having antagonistic interests to each other, and one of 
these parties was unaware of such person’s fiduciary relation to 
the other, such person, when he seeks in an action at law to 
assert an advantage to himself as against the party ignorant of 
the dual capacity in which the claimant had acted, must show 
that the advantage claimed was not inequitable to the party 
against whom the claim is asserted. 


ERROR from the district court of Platte county. Tried 
below before WESTOVER, J. Reversed. 


Janies G, Reeder and A. M. Post, for plaintiff in error. 


C. J. Garlow and Reed & Gross, contra. 
41 
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RyYAn, C. 


In this case there was a verdict for the plaintiff in 
accordance with a peremptory instruction, and this pro- 
‘ceeding in error is prosecuted for the reversal of the judg- 
ment thereon rendered by the district court of Platte 
county. Plaintiff in error was held liable as one of the 
subscribers of the contract set out in the opinion in Hale 
wo. Ripp, 32 Neb. 259, and afterwards considered in Ripp 
v. Hale, 45 Neb. 567. In the case under review we need 
not discuss the defense considered in the two opinions 
just referred to. In the answer it was admitted that the 
defendant signed the contract sued upon. This contract 
was in this language: 


“HUMPHREY, NEBRASKA, June 1, 1888. 
“We, the undersigned, hereby agree to pay the several 
sums opposite our names as follows; to deposit in the 
bank said sums, and it is to be paid over at the com- 
pletion of a depot on the F., E. & M. V. R. R. at Hum- 
phrey. The object is to pay for the east forty acres of 
land belonging to said Henry Gebecke and deeding the 
same to said R. R. Co. 
“JACOB RIpp, $200. 
“D. A. HALE. $100. 
“WILLIAM DUESMAN. $50. 
“RB, M. COOKINGHAM. $100.” 


There were fourteen other subscribers whose names 
we omit. 

It was alleged in the answer that about the date of 
said subscription plaintiff and others, to advance the in- 
terests of the village of Humphrey, acting in concert, 
set about devising ways and means to induce the Ire- 
mont, Elkhorn & Missouri Valley Railroad Company 
to erect and maintain a depot and station at or near said 
village; that before the signing of said.paper plaintiff, 
designing and intending to defraud the other parties to 
said paper, falsely and fraudulently represented te them 
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that he had been informed by the company that if the 
parties would raise a fund for a certain described forty- 
acre tract and with said fund purchase said land and 
convey it to the company, it would erect and maintain 
a depot and station at said village, otherwise that it 
would not do so; that to accomplish his fraudulent pur- 
pose plaintiff caused said paper to be circulated and ad- 
vised the defendant and other parties to sign said paper 
in amounts set opposite their names for the purpose of 
inducing said company to erect and maintain said station 
and depot at said village, and at the same time it was 
mutually agreed by and between plaintiff and the parties 
to said paper that the fund so subscribed should be col- 
lected and deposited in one of the banks of said village 
and should be used in purchasing the land described in 
said paper, and that upon the completion of a depot and 
station by the said company at said village the said land 
should be bought with the said fund and conveyed to the 
said company for station and depot purposes only, upon 
condition that the said company would forever hold the 
same for said purpose and no other; that by these induce- 
ments defendant was persuaded to aid and did subscribe 
the amount sued for; that afterward plaintiff, in pur- 
suance of his said design, procured a conveyance of the 
land to himself, as agent of the company, and has since 
become the absolute owner thereof in fee simple; that 
immediately upon the procurement of the said convey- 
ance of said land plaintiff entered upon, and ever since 
has been in possession of, the whole of it, except about 
five acres, and the defendant alleged that the convey- 
ance to plaintiff as agent was colorable only and was 
further made to deceive the parties to said paper, for the 
whole of said land was paid for by plaintiff and was 
purchased by him in his own right and for his exclusive 
use and benefit; that immediately after the purchase of 
said land plaintiff conveyed about seven acres thereof 
- to said railroad company for $1,000, but has always re- 
tained the balance thereof, and while pretending to act 
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in concert. with and in behalf of the other subscribers to 
the agreement set out in the petition, in the promotion 
of the object therein mentioned, he was, without the 
knowledge of his fellow subscribers, acting as the agent 
of the I*remont, Elkhorn & Missouri Valley Railroad 
Company, both in the procuring of the subscription and 
in the location of said depot and station; that while 
pretending to act for and on behalf of such other sub- 
scribers, but in fraud of their rights, he purchased the 
forty-acre tract at a price largely in excess of its value 
_ or of the price for which it might have been purchased, 
and that while pretending to act for and in behalf of this 
defendant and such other subscribers he executed to, 
and received from, the railroad company the conveyance 
referred to of about thirty-two acres of the forty-acre 
tract. It was further alleged in the answer that each 
and all the representations of plaintiff made to induce 
the subscribers to sign said paper were false and untrue. 
as the plaintiff knew at the time of making them. 

By his reply plaintiff admitted his ownership of the 
forty-acre tract, Jess about seven and one-half acres, and 
that he paid the purchase price for said tract and that 
it was conveyed to him as agent for the railroad company 
but he denied that this, or any other of his acts, was for 
the purpose of deceiving the subscribers to said paper, 
and alleged that his purchase was for the general good 
of the citizens and residents of Humphrey and to thereby 
induce the said railroad company to erect and maintain 
a depot and station, and that what he did was done 
for the benefit of the public generally and to hurry the 
matter of the erection of said depot station, and in re- 
liance upon the faith and credit-of the subscription paper 
and the assignment thereof and the belief that the same 
would be promptly paid, and because the owner of the 
land refused to convey until the whole amount of the 
purchase-nioney was paid to him. 

TI'rom the evidence it is very clear that the arrange- 

ment whereby the railroad company was induced to build 
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and maintain a station and depot in consideration of 
the conveyance to it of only about seven and one-half 
acres of land, and by virtue of which plaintiff became the 
owner of the remainder of the forty-acre tract in his own 
right, was unknown to any of the co-subscribers of Hale. 
It was testified by Mr. Hale as follows: “Was present 
when subscription contract was prepared and stated that 
the railroad company demanded forty acres of land as 
a condition for the removal of its side track and stock 
yards from Brookfield to Humphrey.” In explanation 
of this it is proper to say that earlier in giving his testi- 
mony Mr. Hale had described the necessity of a discon- 
tinuance of the station ‘at Brookfield that one might be 
established at Humphrey. It is quite clear that when 
Mr. Hale represented to the signers that forty acres 
would be required to secure the location of a depot at 
Humphrey he thought it would be necessary so to do, 
but that, subsequently, the railroad company was satis- 
fied to do as they were asked to do in consideration of 
the conveyance to it of but about seven and one-half 
acres. The result of this is that Mr. Hale has become 
the owner in fee simple of thirty-three of the forty acres 
and is now seeking to hold his co-subscribers to the full 
payment for the entire forty-acre tract. It is not dis- 
closed by any of the evidence the capacity in which Mv. 
. Hale was the agent of the railroad company, nor when 
that agency began or ended. It may be true, as claimed, 
that the railroad company was under obligations to Mr. 
Hale for services rendered in its behalf, but this it de- 
volved on Mr. Hale to show. The condition of the issues 
in this case is not as it was in Ripp v. Hale, supra, wherein 
HARRISON, J., said that the land was conveyed to Hale, 
not for himself, but as agent for the company, and what 
the company did with the land could not, and did not, 
affect the liability of the defendant upon the subscrip- 
tion, nor ténd in any manner nor to any exteut to aid 
the jury in a determination of any of the issues submitted 
to them, It must be assumed that Mr. Hale, though an 


582 NEBRASKA REPORTS. [ VOL. 55 


Duesman v. Hale. 


agent of the railroad company, acted in good faith when 
he represented that what it was desired to accomplish 
could only be brought about by a conveyance to the rail- 
road company of the entire forty-acre tract. This sub- 
scription was procured upon the faith superinduced by 
this representation that the location at Humphrey could 
only be effected by the donation of the entire tract. Mr. 
Hale was acting as agent for the donee, was, as he testi- 
fied, seeking to accomplish a common purpose with his 
co-subscribers, and to them made the representation 
which influenced their subscriptions. The advance by 
him of the $2,000 with which to purchase the forty acres 
was neither at the instance nor upon the representation 
of any subscriber that such advance was necessary; in- 
deed, he, as agent of the railroad company, could not in 
reason be assumed to act upon the representation of 
parties whom he knew not to have equal means of infor- 
mation with himself. It was his duty, if less than forty 
acres were acquired, to acquaint his co-signers with that 
fact, and he should not be permitted to profit at theiv 
expense by withholding information which should have 
been imparted to them. Under analogous conditions this 
principle was applied in Jansen v. Williams, 36 Neb. 869, 
and in Campbell +. Baxter, 41 Neb. 729. (See also Fitz- 
gerald v. Fitegerald & Mallory Construction Co., 44 Neb. 
463.) We do not assume that Mr. Hale was guilty of the 
corrupt misconduct imputed to him, but he was con- 
fessedly acting in a fiduciary capacity for two parties 
whose interests were antagonistic. In the transaction 
he seems to have gained an advantage personal to him- 
self and, as one class of beneficiaries allege, at their ex- 
pense. The relations sustained by him to both parties for 
whom he was acting devolved upon him the burden of 
showing that he derived no advantage to himself at the 
expense of the party whom he sued. Whether the proofs 
were sufficient to meet this requirement was a question 
of fact which should have been submitted to the jury. 
(ale v. Ripp, supra.) For the reason that by a peremp- 
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tory instruction this question was withdrawn from the 
jury the judgment of the district court is reversed. 


REVERSED AND REMANDED. 
SULLIVAN, J., not sitting. 


HARRISON, C. J. 


I agree that the peremptory instruction was not proper 
and the judgment should be reversed. 


Louis REIN v. W. W. KENDALL, SHERIFFS. 
FILeD JUNE 23, 2898. No. 8218. 


1. Chattel Mortgages: Levy oF ATTACHMENT: Priority. A chattel 
mortgage made and filed for record in accordance with an agrce- 
ment between the parties thereto that the mortgagor would give 
security of that kind, prima facie vested the mortgagee with the 
right of possession of the property mortgaged as against an 
officer levying on the said property in the interval of time be- 
tween such filing and the mortgagee’s acquisition of knowledge 
that such filing had actually taken place. 


2. 


: FRAUDULENT INTENT: Evipence. The question of fraudu- 
lent intent in the making and acceptance of a chattel mortgage 
is a question of fact as between the parties thereto and an officer 
who levies on the mortgaged property notwithstanding the rec- 
ord of said instrument and in defiance of the rights of the mort- 
gagee asserted thereunder; and to sustain an attack on the 
mortgage as fraudulent against creditors there must be some 
evidence of the mala fides charged. 


Error from the district court of Howard county. 
Tried below before THOMPSON, J. Reversed. 


Henry Nunn; for plaintiff in error. 
Frank J. Taylor and EF. H. Woods, contra. 


RYAN, C. 


Plaintiff Louis Rein replevied from the sheriff of How- 
ard county 100 bushels of wheat and a cast-iron land 


584 NEBRASKA REPORTS. [ VOL. 55 


Rein v. Kendall. 


roller. The sheriff’s possession was by virtue of a writ 
of attachment which had been issued and levied in an 
action brought against John Dobry, in whose possession 
the property was when the levy was made. Plaintiff’s 
right of possession was asserted under and by virtue of 
a mortgage signed by the owner of the property in dis- 
pute November 14, 1893, and by him filed for record in 
the proper office on the day following its date. The levy 
of the attachment referred to was before the mortgagee 
knew that the mortgage had been signed or filed of 
record, though there is no contradiction of the evidence 
of the mortgagor and mortgagee that it had been agreed 
between them before the mortgage was made that it 
should be executed upon chattels of the mortgagor, and 
there was no contradiction of the testimony of the mort- 
gagor that some of the property was mentioned which 
was afterwards mortgaged. The defendant in error de- 
fends the judgment of the district court on two grounds: 
First, that the filing did not amount to a delivery, because 
there was no knowledge by the mortgagee of the actual 
existence of the mortgage before the levy of the attach- 
ment, against which, therefore, it was inoperative; and, 
second, the mortgage was fraudulent as to creditors of 
Dobry. 

The rule in relation to the presumption arising from 
the filing for record of a mortgage is the same as that 
with reference to the filing of a deed by the grantor, 
and such recording of the latter has been held to afford 
prima facie evidence of title in the grantee. (Bowman v. 
Griffith, 35 Neb. 361; [ssitt v. Dewey, 47 Neb. 196; Gustin 
v. Michelson, 55 Neb. 22.) In Brown v. Westerfield, 47 
Neb. 399, it was held that it was not essential to the 
validity of a deed that it should be delivered to the 
grantee personally, but that it was sufficient if the 
grantor delivered it to a third person, unconditionally, 
for the use of the grantee, the grantor reserving no con- 
trol over the instrument. The filing of the mortgage for 
record, therefore, was sufficient to evidence, prima facie, 
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a delivery of the mortgage as against the levy of an at- 
tachment on the property mortgaged after the mortgage 
had been recorded. 

There was no evidence from which a fraudulent intent 
on the part of the mortgagor or mortgagee could be in- 
ferred. The debt secured was bove fide, and there was no 
relation between the parties from which a presumption 
against the fairness of the transaction could properly 
be inferred. The mortgagee received other security in 
the form of collaterals about the same time the mort- 
gage was made, but his testimony showed in the trial 
that he had not therefrom collected a sufficient sum in 
the aggregate to satisfy the indebtedness due him. At 
any rate his right of present possession at the time of 
the trial was dependent upon the condition of affairs at 
the commencement of the action. (Kavanaugh v. Brodball, 
40 Neb. 875; Brown v. Hogan, 49 Neb. 746.) “The ques- 
tion of fraudulent intent in all cases. arising under the 
provisions of this chapter shall be deemed a question of 
fact and not of law,” etc. (Compiled Statutes, ch. 32, sec. 
20. See also the authorities cited on the proposition in 
Shaw v. Robinson, 50 Neb. 403.) As the record of the 
mortgage, prima fucic, vested the mortgagee with an in- 
terest in the mortgaged property such as to entitle him to 
the possession thereof, and as there was no evidence of 
a fraudulent intent in giving or accepting said mortgage, 
the judgment of the district court must be, and accord- 
ingly is, reversed. 

REVERSED AND REMANDED, 


SULLIVAN, J., dissenting. 
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Dick HILLIGAS v. STATE OF NEBRASKA. 
FILED JUNE 23,1898. No. 9998. 


Larceny: Conviction. The evidence in this case examined, and held 
insufficient to sustain the verdict of the jury. 


"Error to the district court for Merrick county. Tried 
below before ALBERT, J. Reversed. 


W. T. Thompson, for plaintiff in error. 


C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state. 


Ryan, C. 


In the district court of Merrick county plaintiff in error 
was convicted upon a charge of larceny of three calves, 
and was thereupon sentenced to imprisonment in the 
penitentiary at hard labor for the period of three and 
one-half years. 

H. Wieger was the owner of seventeen calves previous 
to and on May 26, 1897. From these, three were stolen 
in the night-time between May 25 and May 26, 1897. 
Two days afterward Wieger found these three calves in 
the possession of Mr. McGinley, who had, on said May 
26, purchased them, with four others, from one Charles 
Gregory. Mr. Wieger resided at that time in Merrick 
county and Mr. McGinley resided in -Buffalo county 
about sixty miles westward from Mr. Wieger’s residence. 
About May 14, 1897, Hilligas, the plaintiff in error, was 
hired by George Fleebe, a farmer living six and one-half 
miles eastward from the farm of Mr. McGinley. At that 
time, and previously, Charles Gregory was likewise an 
employé of Mr. Fleebe. On May 24, 1897, Gregory con- 
tracted to sell and deliver to McGinley seven calves, 
- which were to be of a stated description. On that same 
day plaintiff in error, accompanied by Gregory, drove a 
team owned by plaintiff in error eastward from the farm 
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of Mr. Fleebe. One of the horses composing this team 
was of a dark color and the other black. The wagon had 
a double top box and the harness was a heavy double 
harness. In the further progress of the evidence this 
team, wagon, and harness were described by each wit- 
ness, by whom they were referred to in the above de- 
scriptive terms, and we may therefore.assume the iden- 
tity thereby indicated. In the afternoon of May 25, 1897, 
plaintiff in error, with the above described outfit, and 
accompanied by some unknown person, drove north- 
ward along the farm of H. Wieger. On the morning of 
May 26, 1897, at about half past seven o’clock, plaintiff 
in error was seen driving westward on a road a mile 
north of the road running along the farm of McGinley 
and at a point seven miles east of the east line of Mc- 
Ginley’s farm prolonged northward. At this time plain- 
tiff in error was accompanied by another person, not 
identified, but who was not Gregory. At this time plain- 
tiff in error had in the wagon only three calves—at least 
the witness who testified as to this circumstance saw but 
three. If these had corresponded in description with the 
three sold to McGinley on the same day by Gregory, the 
connection of the plaintiff in error with the larceny 
might have been satisfactorily established. The testi- 
mony of the witness just referred to, however, was that 
the three calves he saw in the wagon were red and white 
spotted. The calves which were stolen from Mr. Wieger 
were by him described as follows: “One roan bull calf, 
one a black heifer calf, and the third a dark steer calf.” 
The seven calves which Gregory had contracted to sell 
were delivered by him to Mr. McGinley in the afternoou 
of May 26, 1897. ‘There was no one with him at the time, 
and on the following day he and the plaintiff in error 
“were seen together eating lunch near a stream, wherein 
they explained they were about to fish. The team, 
wagon, and harness above referred to were with Greg- 
ory and plaintiff in error on this occasion. The above is 
a complete synopsis of the evidence which tended to in- 
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criminate the accused, and while some of it tends to the 
justification of suspicions of his complicity, we do not 
think there was sufficient to remove every reasonable 
doubt upon that point. If the three calves seen by Carr 
in the possession of the accused had been of the descrip- 
tion of those stolen, a very strong showing would have 
been made, but there was a discrepancy which was irrec- 
oncilable. There was no proof that with the three calves 
seen by Carr in the wagon there were others, from which 
fact the jury logically, or otherwise, could assume that 
all seven might have been in the wagon and that Carr 
saw some of those not stolen from Wieger. Again, there 
was no testimony that some of the calves purchased by 
McGinley of Gregory were spotted red and white. Per- 
haps if the description of the calves seen by Carr corre- 
sponded with the description of some of those sold to Mc- 
Ginley this would not have been sufficient to justify an 
assuniption that the accused had assisted in the larceny 
of a still different description of calves, to-wit, those 
stolen from Wieger; but it would have shown, at least, 
that the defendant was engaged in a common, unlawful 
enterprise with Gregory. Ior the reasons above given 
we are of the opinion that the verdict was without the 
support of sufficient evidence to sustain it, and accord- 
ingly the judgment of the district court is reversed. 


REVERSED AND REMANDED. 


GEORGE H. JEWEIT BT AL. V. FANNIE BE. MCGILLICUDDY. 
FILED JUNE 23, 1898. No. 8200. 


Interest: ConsTRUCTION OF ConTRACT. A written instrument whereby 
the makers promised to pay in six months after date the sum of 
$5,000, with interest at six per cent per annum, eld to draw 
interest from its date, notwithstanding the fact that in said in- 
strument there was a condition that it should not become due 
and payable until the payee should render a true and just ac- 
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count of all moneys received and disbursed by him as Tndian 
agent under his bond and until such account had been accepted, 
and on such acceptance there had been a discharge of him from 
all liability for moneys, by the government of the United States 
of America. 


Error from the district court of Douglas county. 
Tried below before Durriz, J. Affirmed. 


The opinion contains a statement of the case. 


Charles Offutt, for plaintiffs in error: 

Under the terms of the writing, liability for the money 
mentioned. therein was not to accrue until the payee’s 
discharge as Indian agent. (Mathews v. Keble, 3 L. R. 
Ch. App. Cas. [Eng.] 101; Roffey c. Greenwell, 10 Ad. & 
EB. [Eng.] 222; Morse v. Rice, 36 Neb. 217; Upton v. 
Ferrers, 5 Ves. Jr. [Eng.] 801; Blaney v. Hendricks, 2 W. 
Bl. [Eng.] 761.) 

Where parties to a contract fix a definite time in the 
future when liability shall accrue, interest runs from 
that time, and not from the date of the instrument. 
(Bell v. Arndt, 24 Neb. 261; Durfee v. O’Brien, 16 R. 1. 213; 
Morse v. Rice, 36 Neb. 212; Kinard v. Glenn, 29 8. Car. 
590.) 

Interest from date will not be awarded in any event 
unless such was clearly the intention of the parties. 
(Kinard v. Glenn, 29 8. Car. 590; Billingsly v. Cahoon, 7 
Ind. 184.) 


McCabe, Wood, McGilton & Ebner, contra: 


The instrument bears interest from date. (11 Am. & 
Eng. Ency. Law, p. 403, and cases cited; Kennerly r. 
Nash, 1 Stark. [Eng.] 452; Domen v. Dibden, 1 R. & M. 
[Eng.] 381; Richards v. Richards, 2 B. & Ad. [Eng.] 447; 
Dewey v. Bowman, 8 Cal. 145; Gholson v. King, 79 N. Car. 
162; Green v. Kennedy, 6 Mo. App. 577; Kilgore v. Powers, 
5 Blackf. [Ind.] 22; Aimmell v. Burns, 84 Ind. 370; Bogan 
v. Calhoun, 19. La. Ann. 472; Dickinson v. Tunstall, 4 Ark. 
170; Hopper v. Richmond, 1 Stark. [Eng.] 507; Iuglish 
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v. Watkins, 4 Pike [Ark.] 199; Whitton v. Swope, 1 Litt. 
[Ky.] 160; Bly v. Witherspoon, 2 Ala. 131; Conners cv. 
Holland, 113 Mass. 50; Campbell Printing Press & Mfy. 
Co. v. Jones, 79 Ala. 475; Pitzer v. Barret, 34 Mo. 84; 
Salazar v. Taylor, 33 Pae. Rep. [Colo.] 369; Adairs v. 
Wright, 14 Ia. 22; Payne v. Clark, 23 Mo. 259; Francis v. 
Castleman, 4 Bibb [Kky.] 282; Collier v. Gray, 1 Overt. 
[Tenn.] 110; Smith v. Goodlett, 21 S. W. Rep. [Tenn.} 
106; Goodicin v. Goodwin, 65 I. 497; Brewster v. Wakc- 
field, 1 Minn. 260; Jain v. Casserly, 67 Cal. 127; Hack- 
enberry v. Shaw, 11 Ind. 392; Horn ». Nash, 1 Ia. 204; 
Parvin v. Hoopes, 1 Morvis [fa.] 387; Daggett v. Pratt, 
15 Mass. 177; Flanders v. Chamberlain, 24 Mich. 306; 
Breuster v. Wakefield, 69 Am. Dec. [Minn.] 348.) 


RYAN, C. 


In this case there was judgment in the district court 
of Douglas county upon a writing of the following forms: 


“$5,000.00. SIDNEY, NEBRASKA, April 10, 1883. 

“For value received, six months after the fulfillment of 
certain conditions hereinafter specified, by the person to 
whom this note is made payable, we, or either of us, 
promise to pay to Valentine T. McGillicuddy the suin 
of five thousand dollars, with interest at the rate of six 
(6) per cent per annum until paid. The consideration 
and the conditions upon which this note is given are 
such, that the same shall not become due and payable 
until the said Valentine T. McGillicuddy, who accepts 
this note and its conditions, shall have rendered a true 
and just account of all moneys received and disbursed 
by him as Indian agent at Pine Ridge, under his bond, 
dated February 14, A. D. 1883, to the government of 
the United States, and not until the same has been ac- 
cepted and he is fully discharged from all reliability for 
moneys by the said government of the United States of 
America. 

“This note is only transferable to Mrs. IF’. E. MeGilli- 
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cuddy, wife of Valentine T. McGillicuddy, and not trans- 
ferable by her to any other person or persons. 
“GEORGE H. JEwWETT. 
“JAMES H. PRATT. 
“C. FERRIS.” 


To an intelligent understanding of the position of 
plaintiffs in error, against whom judgment was rendered, 
it is necessary that there be considered the following 
findings made by the trial court: 

“2. That simultaneously with the execution of said 
writing, and as a part consideration therefor, said Val- 
entine T, McGillicuddy paid to the defendant George H. 
Jewett the sum of $4,938.90, promising and agreeing to 
pay the balance of $5,000 named in said writing, but 
thereafter no other or further payment, and that for the 
remainder of the consideration for said writing of April 
10, 18838, and the delivery of said money to said Jewett, 
the defendant Jewett himself became surety on the bond 
of the said Valentine T. McGillicuddy to the United 
States of America and procured for the said McGilli- 
euddy all other sureties required upon, or who, in fact, 
did sign said bond, which said bond, so signed and pro- 
cured by said Jewett, was in the sum of $30,000, for the 
faithful discharge of his, the said Valentine T. McGilli- 
cuddy’s, duties as Indian agent at Pine Ridge, in the 
state of Nebraska, conditioned that the said Valentine 
T. McGillicuddy render a true and just account of all 
moneys received and disbursed by him as Indian agent, 
and the defendants herein, James H. Pratt and C. 
Ferris, for the purpose of securing the obligation of 
George H. Jewett on the contract set forth in finding 1, 
signed said writing as sureties for said George H. Jewett. 

«3 That said bond by said Valentine 'T. McGillicuddy, 
as Indian agent at Pine Ridge, was duly accepted by the 
United States of America, was dated Febrnary 14, 1883, 
and that said Valentine T. McGillicuddy continued to 
act as such Indian agent under said bond until in the 
year 1889; that on the 9th day of July, 1889, said Valen- 
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tine T. McGillicuddy, having theretofore rendered a true 
and just account of all moneys received and disbursed 
by him as Indian agent at Pine Ridge under his said 
bond, said account of said McGillicuddy as such Indian 
agent was by the United States government accepted, 
and said Valentine I’. MceGillicuddy was, on said July 
9, 1889, fully discharged from all liability for moneys 
by said governnent ot the United States of America and 
that, on July 30, 1889, said Valentine T. MeGillicuddy 
gave the defendant due notice of his discharge as afore- 
said.” 

.The district court construed the writing sued upon 
as an obligation to pay six per cent interest from date 
until the rendition of judgment, and seven per cent per 
annum interest thereafter. Plaintiffs in error insist that 
the agreement above copied did not begin to bear in- 
terest until “after the fulfillment of certain conditions 
hereinafter specified.” In other words, it is contended 
that the “six months after the fulfillment of certain con- 
ditions” not only fixed the time when payment was to be 
made, but as well defined the earliest period during 
which it is was contemplated that interest should ac- 
crue, and this contention is not without a certain sup- 
port in some of the authorities relied on by plaintiff in 
error. Our statute on the subject of interest seems to 
have been framed to meet some of the propositions ac- 
cepted in those authorities and to render clear the entire 
subject,—a very laudable undertaking, as can be fully 
realized from an examination of the cases relied upou 
by the parties to this litigation. Section 4, chapter 44, 
Compiled Statutes, referring to the rate of interest al- 
lowed to be collected, contains this language: “On 
money due on any instrument in writing, * * * and 
on money loaned or due and withheld by unreasonable 
delay of payment, interest shall be allowed at the rate 
of seven per cent per annum.” It is provided by section 
1 of said chapter: “Any rate of interest which may be 
agreed upon, not exceeding ten dollars per year upon 
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one hundred dollars, shall be valid upon any loan or 
forbearance of money, goods, or things in action.” The 
case of Jforse v. Rice, 36 Neb. 212, was governed by the 
above quoted provision of section 4, chapter 44, Com- 
piled Statutes, as to an unreasonable delay of payment, 
for, when a certificate of deposit is payable on demand, 
a failure to pay upon demand may well be classed as an 
Gareesonable delay in its payment. The use of the term 

“on any instrument of writing,” etc., relieves us of many 
of the difficulties which troubled the courts in cases 
cited by plaintiffs in error. We are of the opinion 
that the district court properly allowed six per cent per 
annum interest on the contract sued upon until the date 
of the judgment under consideration. In the motion for 
a new trial and in the petition in error there was con- 
plaint that seven per cent interest was allowed on the 
judgment, but as this point was not urged in argument 
it is presumed to be waived. The judgment of the dis- 
trict court is 

AFFIRMED. 


CHARLES A. GLAZE Vv. W. W. K&ITH BET AL. 
FILED JUNE 23,1898. No. 8187. 


1, Justice of the Peace: SETTING ASIDE VERDICT. A justice of the 
peace has no jurisdiction to set aside the verdict of the jury in 
a case tried before him and grant a new trial, except upon the 
grounds that the verdict was obtained by fraud, partiality, or 
undue means. 


2. : VErDIcT. In a justice court the jury returned the follow- 
ing verdict: “We, the jury, impaneled and sworn in the above en- 
titled cause, do find that the plaintiff had no cause of action until 
the assignor and executor of the lease had settlement on old ac- 


count.” Held, A verdict for the defendant. 


Error from the district court of Lincoln county. 
Tried below before NEVILLE, J. Reversed. 
42 
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J. 8. Hoagland, for plaintiff in error. 
Grimes & Wilcox, contra, 


RAGAN, C. 


Keith & Thorn sued Charles A. Glaze before a justice 
of the peace in Lincoln county. The case was submitted 
to a jury, which returned the following verdict: “We, 
the jury, impaneled and sworn in the above entitled 
cause, do find that the plaintiff had no cause of action 
until the assignor and executor of the lease had settle- 
‘ment on old account.” This verdict the justice of the 
peace, on motion of Keith & Thorn, set aside upon the 
ground that the verdict found that Keith & Thorn had 
no cause of action and that the justice of the peace was 
of opinion that they had. To the setting aside of the 
verdict and granting Keith & Thorn a new trial Glaze 
excepted. The case was submitted to a second jury, 
which brought in a verdict in favor of Keith & Thorn, 
upon which the justice rendered a judgment, and Glaze, 
to reverse this judgment, prosecuted a proceeding in 
error to the district court of Lincoln county, which 
affirmed the judgment of the justice of the peace, and 
Glaze has brought the judgment of the district court 
here for review. 

A justice of the peace has no jurisdiction to set aside 
the verdict of a jury in a case tried before him and grant 
a new trial unless it is made to appear that the verdict 
was obtained by fraud, partiality, or undue means. (Code 
of Civil Procedure, sec. 983; Templin v. Synder, 6 Neb. 
491; Cox v. Tyler, 6 Neb. 297; Vaughn v. O'Conner, 12 Neb. 
479; State v. King, 23 Neb. 540.) The verdict returned 
by the jury was, in effect, a verdict in favor of Glaze, and 
upon that verdict the justice of the peace should have 
entered a judgment in his favor. The judgment of the 
district court is reversed and the cause remanded with 
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instructions to that court to set aside the judgment of 
the justice of the peace. ° 
REVERSED. 


ANDREW TRAYNOR VY. LORENZO V. MORSE ET AL. 
FILep JUNE 23,1898, No. 8213. 


1. Real Estate Agents: ACTION FOR COMMISSIONS: VERDICT FOR PLAIN- 
TIFFS. Evidence examined, and held to sustain the finding of the 


jury. 
2. 


: Instructions. Instructions of the court complained 
of by the plaintiff in error examined, and held to be correct. 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Affirmed. 


Hall, McCulloch & Clarkson, for plaintiff in error. 
Warren Switeler, contra. 


RAGAN, C. 


This case was in this court once before. (See Morse 
rv. Traynor, 26 Neb. 594.) The action is by Morse & 
Bruner against Traynor to recover commissions for ef- 
fecting the sale of some real estate belonging to Traynor 
or his wife. The trial in the district court resulted in 
a, judgment in favor of Morse & Bruner, to review which 
Traynor has filed a petition in error here. 

We think the record establishes the following facts: 
That in 1887 Morse & Bruner were real estate agents in 
the city of Omaha; that Traynor placed his property 
in their hands for sale at a price of $10,000; that for 
effecting a sale the real estate agents were to be paid 
the usual commissions charged by real estate agents; 
that some time early in 1887 Traynor notified Morse & 
Bruner that he had raised the price of the property to 
$12,000 net to him, and that in June, 1889, Morse & 
Bruner, through a subagent of theirs named Seay, intro- 
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duced to Traynor a man named Stewart, who pur- 
chased this property for $12,500. On the trial Traynor 
contended that before the sale of the property to Stew- 
art he had taken it out of the hands of Morse & Bruner 
for sale. We do not think the evidence sustains this 
contention of Traynor. 

Another contention of Traynor at the trial was that - 
prior to the sale of the property to Stewart he had no- 
tified Morse & Bruner that he had raised the price of 
the property to $14,000. Morse & Bruner claimed that 
they had never received such notice, and if the finding 
of the jury includes a finding that Morse & Bruner had 
not received such a notice, the evidence sustains that 
finding. 

But the principal point litigated upon the trial was 
this: Traynor claimed that when Stewart was intro- 
duced to him by Seay and the price of the property in- 
quired about he said to Stewart and Seay that the price 
of the property was $14,000; that one of these parties 
then replied that he understood Morse & Bruner held 
it for sale at $12,500, and thereupon he, Traynor, an- 
swered that if he could get $12,500 net for the property 
it would be all right, and that he did sell the property 
to Stewart for $12,500 net. Morse & Bruner’s contention 
on this issue was that Traynor did not use the word 
“net,” but sold the property to Stewart for $12,500. The 
court instructed the jury as follows: “You are further 
instructed that if at the time of the sale, on June 4, 
1887, the plaintiffs had received notice to sell the prop- 
erty at $14,000, and if George Seay, as the agent of 
Morse & Bruner, introduced the Stewarts to the defend- 
ant and by defendant’s direction and consent the sale 
was effected at $12,500, the defendant would be liable 
to pay a commission to the plaintiffs, unless Seay, act- 
ing for the plaintiffs, agreed with defendant that the 
sale should be made at $12,500 net, in which event plain- 
tiffs cannot recover.” The defendant requested the 
court to instruct the jury as follows: “The jury are in- 
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structed that if they believe from the evidence that the 
property was still in the hands of Morse & Bruner for 
sale, and that the price at that time had been given to 
Morse & Bruner as $14,000, and that when Seay came 
to Traynor the price was fixed at $12,500 net, you will 
find for the defendant, although you may find that the 
property was still in the hands of Morse & Bruner, and 
that Seay was a subagent of theirs.” The court modi- 
fied the instruction thus: “Provided you find from the 
evideuce that Seay consented and agreed to a sale at 
$12,500, net.” The action of the court in giving the 
instruction first quoted, and in modifying the secon 
one, it is insisted by counsel for plaintiff in error, was 
erroneous. In view of the facts as disclosed by the evi- 
dence in this case we have reached the conclusion that 
the court did not err in giving the first instruction, nor 
in modifying the second. Morse & Bruner had. this 
property for sale at $10,000. The price was then raised 
to $12,000 net, and subsequently, as claimed by Traynor, 
the price was raised to $14,000; and if Morse & Bruner 
brought and introduced to Traynor a purchaser ready, 
able, and willing to purchase this property at any one 
of these three prices, and Traynor consented to and did 
sell the property to such purchaser at any one of these 
prices, then his lability for commissions to the real es- 
tate agents attached in the absence of an agreement on 
the part of the real estate agents to forego his commis- 
sion. The judgment of the district court is right and is 


AFFIRMED. 
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WILLIAM T. NELSON, ADMINISERATOR, V. Swirr & 
COMPANY. 


FitreD JUNE 23,1898. No, 8222. 


Death by Wrongful Act: NEGLIGENCE: EvIpENCE. The record ex- 
amined, and held to contain no evidence which would support a 
verdict in favor of the plaintiff in error; and the action of the 
district court in peremptorily instructing the jury to mene a 
verdict for the defendant in error approved. 


Error from the district court of Douglas county, 
Tried below before AMBROSK, J. Affirmed. 


H.C. Lane and Lune & Murdock, for plaintiff in error. 
I. R. Andrews, contra. 


RAGAN, ©. 


Swift & Co., an Illinois corporation, 1s engaged in the 
business of packing meats at South Omaha, Nebraska, 
at which place it owns a building seven stories high. 
An elevator shaft extends from the basement to the 
top of this building, a distance of some ninety feet, and 
up and down this shaft an elevator is operated in con- 
nection with the business which is conducted in that 
building. December 1, 1892, Henry Tollman was in the 
employ of Swift & Co., and fell down the shaft from the 
fifth floor to the basement, and was killed. His ad- 
winistrator then brought this suit against Swift & Co. 
for damages, alleging that the intestate’s death was 
caused by the negligence of Swift & Co. At the close 
of the evidence the jury, in obedience to an instruction 
of the district court, returned a verdict in favor of 
Swift & Co., upon which a judgment of dismissal of the 
administrator’s action was entered, and to reverse which 
he has filed here a. petition in error. 

The record contains not one word of evidence which 
shows, or from which it can be rationally inferred, that 
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this poor boy’s untimely death was the result of the 
negligence of this corporation. Young TolJman was at 
work on the fifth floor of this building. It became nee- 
essary for him to transport to the sixth floor about 
thirty pounds of “sausage casings.” These were in a 
pan under a bench or table at which Tollman was at 
work. He took a hook, applied it to the pan or a handle 
on the pan, and dragged it toward the elevator shaft. 
What happened after that time cannot be better told 
than to use the language of the witness called in behalf 
of his administrator, who said: “Understand me right. 
He had the pan with him, then he opened the door—the 
door opening into the shaft of the elevator. The ele- 
vator wasn’t there. He shut the door. He rang the bell. 
(When the elevator was desired at any floor the man in 
charge of the elevator was signaled by a bell to bring it 
to the floor where needed.) Then he opened the door 
again,—understand me well what I state to you,—and 
that was the last of him I seen.” Jt would subserve no 
useful purpose whatever to set out any more of the tes- 
timony, and it must suffice to say that it does not dis- 
close what caused this boy to fall down that elevator 
shaft. That he stepped into or fell down the shaft and 
was killed all agree, but the cause of the step or fall is 
not disclosed by the record. The court was right in its 
peremptory instruction to the jury, for had it returned 
a verdict that Tollman’s death resulted from the negli- 
gence of Swift & Co., it would have had no support in 
the evidence. The judgment of the district court is 


AFFIRMED. 


THomMAsS M. Rosperts v. Harvey 8S. Hoprmr. 
Firep JuNE 23,1898. No. 8202. 
Intoxicating Liquors: AcTION AGAINST SALOON-KEEPER: DAMAGES RE- 


suLTING From InTOxrcaTION: EVIDENCE. In a suit against a 
‘* dicensed saloon-keeper to recover damages which the plaintiff 
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alleged he had sustained by reason of disposing of his property 
while intoxicated from the drinking of liquors furnished by the 
saloon-keeper, it is error for the court to charge the jury that 
they may award the plaintiff such damages as he has sustained 
by reason of disposing of his property while intoxicated, in the 
absence of an admission, or some evidence, of the value of the 
property disposed of. 


ERROR from the district court of Burt county. Tried 
below before HOPEWELL, J. Reversed. 


H. E. Carter, for plaintiff in error. 
H. Wade Gillis, contra. 


RaGAv, C. 


In the district court of Burt county Harvey S. Hopper 
brought suit against Thomas M. Roberts, a licensed sa- 
loon-keeper. Hopper alleged that Roberts had sold him 
intoxicating liquors which he had drunk and from drink- 
ing which he had become intoxicated, and that while he 
was thus intoxicated, and by reason thereof, he was 
thrown from a buggy, had his collar bone broken, and 
was otherwise severely injured; that at the time he he- 
came intoxicated he was the owner of a team and har- 
ness worth $180, which was incumbered-for $70, and 
that while he was intoxicated, and by reason thereof, 
he disposed of said team and harness for less than their 
value; that during the months of August and Septem- 
ber, 1893, he had paid Roberts for intoxicating liquors 
between $30 and $50. He prayed damages for the in- 
jury received by being thrown from the buggy, in the 
sum of $2,000; for loss sustained in the disposal of his 
team and harness, $80; and money spent for intoxicating 
liquors, $30. He had a verdict and judgment, which 
Roberts has brought here for review on error. 

Roberts requested the district court to instruct the 
jury that there was no evidence before them that Hop- 
per had sustained any loss in disposing of his team and 
harness, The court refused to give this instruction, but 
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charged the jury that if Hopper had disposed of his 
team and harness for less than’ they were worth by 
reason and because of being intoxicated by drinking in- 
toxicating liquor bought of Roberts, then to the extent 
that Hopper was thereby damaged he was entitled to re- 
cover. The record shows that Hopper, while intoxicated 
from drinking liquors purchased of Roberts, disposed of 
his team and harness, and that he realized for them $25 
or $380; but there is not in the record one syllable of evi- 
dence as to the value of the team and harness or either 
of them. For aught that’ the record discloses the $25 
or $30 received by Hopper for the team and harness may 
have been their actual value. The court erred in not in- 
structing the jury that there was no evidence that Hop- 
per had sustained any damages in the disposition of his 
team and harness, even though he may have disposed of 
them while intoxicated from the drinking of liquors pur- 
chased of Roberts. The judgment of the district court is 
reversed, 
REVERSED AND REMANDED, 


L. ©, CALKINS, APPELLANT, V. Saraw EE. Minupr, AD- 
MINISTRATRIX, ET AL., APPELLEES, 


FILED JUNE 23,1898. No. 8183. 


1. Summons: SERVICE BY PUBLICATION: TIME TO ANSWER. Service by 
publication is irregular, and should be quashed on motion, when 
the published notice requires the party to answer on or before 
the second instead of the third Monday after the fourth publica- 
tion of the notice. 


2. 3 : . The published notice takes the place of a 
summons, and must inform the defendant on what date he is 
required to answer, and he must be required to answer on the 
date fixed by the Code. The statute is mandatory. Neither the 
courts, nor the clerks of the court, are invested with any dis- 
cretion with respect to the time which a notice by publication 
shall be published, what it shall contain, nor on what date the 
defendant shall be notified that he is required to answer. 
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3. Mechanic’s Lien: ForrcLosurE: LIMITATION oF ACTIONS. An action 
to foreclose a mechanic’s lien must be commenced within two 
years after the filing of a claim for lien in the office of ihe regis- 
ter of deeds. 


4, : : . Such au action is commenced at the date of 
the ; summons which is served upon the defendant. 


APPEAL from the district court of Knox county. 
Heard below before Roprnson, J. Affirmed. 


A. A. Welch and W. D. Funk, for appellant. 
Barnes & Tyler and Carter & Brown, contra. 


RAGAN, C. 


October 28, 1892, L. C. Calkins filed with the reg- 
ister of deeds of IXnox county a verified account of items 
of material which he alleged he had furnished one H. 
N. Miller in pursuance of an oral contract with him for 
the erection of an improvement upon the latter’s real 
estate, and claimed a lien upon said real estate for the 
material so furnished. October 16, 1894, Calkins filed 
m petition in the district court of said Knox county 
against Miller and a number of others, the object of 
which was to have established and foreclosed a lien 
upon the real estate of Miller for the material furnished 
to him for the erection of said improvement. At the 
date of filing this petition Calkins filed with the clerk 
a precipe for a summons for all the parties made defend- 
ants. The clerk neglected to issue a summons as re- 
quested until October 30, 1894, on which date he issued a 
summons, which was personally served on Miller and 
another. October 15, 1894, Calkins filed an affidavit for 
constructive service upon a number of parties made de- 
fendants to the action brought against Miller. October 
18, 1894, he caused a notice of the pendency of this suit 
to be first published, which notice fixed the answer day 
of the parties attempted to be constructively summoned 
for the second Monday in November, 1894, to-wit, No- 
vember 19, instead of the third Monday, to-wit, Novem- 
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ber 26, 1894, as required by the statute. The parties 
upon whom Calkins attempted to obtain constructive 
service appeared specially and moved the court to quash 
the constructive service or the service by publication, 
because the answer day was fixed by the notice pub- 
lished for the second instead of the third Monday after 
the service by publication was complete. This motion 
the court sustained. After the service of summons upon 
him, Miller died, and the action was revived in the name 
of his administratrix. She and the other party person- 
ally served. with summons answered the action of 
Calkins and pleaded as a defense thereto that his ac- 
tion accrued more than two years prior to the date of 
the summons which was served upon them. ‘To this 
answer Calkins replied, alleging the filing of his petition 
October 16, 1894, the filing of the precipe for a summons, 
and that the fact that the summons which was person- 
ally served was not dated and issued until October 30, 
1894, arose from the neglect of the clerk of the court. 
To this reply Miller and the other parties personally 
served demurred. The demurrer was sustained and 
Calkins’ action dismissed. Oalkins has appealed. 

1. The court did not err in quashing the service of 
attempted service by publication. Section 110 of the 
Code of Civil Procedure provides that the answer day 
of a defendant constructively served shall be the third 
Monday after the service by publication is complete. 
The published notice takes the place of a summons and 
must inform the defendant on what date he is required 
to answer, and he must be required to answer on the 
date fixed by the Code. It is mandatory. Neither the 
courts nor the clerks of the court are invested with any 
discretion with respect to the time which a notice fov 
publication shall be published, what it shall contain, 
nor on what date the defendant shall be notified that 
he is required to answer. (Crowell v. Galloway, 3 Neb. 
215.) In Wilkins v. Wilkins, 26 Neb. 235, it was distinctly 
ruled that where service was had by publication only, 
and the notice required the party to answer on or before 
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the second Monday after the service was complete, in- 
stead of the third, such a service was irregular and. 
would be set aside on motion. This ruling was followed 
and reaffirmed in Scarborough v. Myrick, 47 Neb. 794. 

2. Whether the court erred in sustaining the demurrer 
of the parties personally served depends upon the ques- 
tion as to whether Calkins’ action, when brought, was 
barred by the statute of limitations. By section 3, chap- 
ter 54, Compiled Statutes, it is provided that the verified 
items of an account of labor and material filed with the 
register of deeds by a person who claims a lien upon real 
estate for Jabor and material furnished by him for the 
erection of an improvement upon such real estate in 
pursuance of a contract with the owner thereof shall 
operate as a lien for the period of two years after the 
filing of such verified items of account. Calkins filed 
his claim for a lien October 28, 1892. This claim then 
ceased to be a lien October 28, 1894, unless the running 
of the statute had been arrested by the commencement 
of an action to establish and foreclose the lien prior to 
that date. Section 19 of the Code of Civil Procedure 
provides that an action shall be deemed commenced at 
the date of the summons which is served upon the de- 
fendant. Here the summons that was served upon 
Miller and the other party personally served was dated 
October 30, 1894. Calkins’ action then was commenced 
October 30, and at that date was barred; and the court 
did not err in its ruling on the demurrer and in disiniss- 
ing the action. (dfonroe v. Hanson, 47 Neb. 30; Buker v. 
Sloss, 18 Neb. 230; Aultman v. Cole, 16 Neb. 4; Burlingim 
v. Cooper, 836 Neb. 73.) The case last cited was an action 
to foreclose a mechanic’s lien, and it was held: “If a 
summons is issued before the expiration of the two years 
from the filing of the lien, it may be served afterwards 
within the statutory time; but if not issued until after 
the expiration of two years, an action to enforce the lien 
will be barred.” The decree of the district court is right 
and is 

AFFIRMED, 
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ADDISON ©. BEACH, APPELLEE, V. E. L. REED ET AL., 
APPELLANTS. : 


FILep JUNE 23,1898. No, 8207. 


1. Homestead: EXTENT AND VALUE. A debtor’s homestead exemption 
is limited in quantity to two contiguous lots in an incorporated 
city, town, or village; if outside such corporation, to 160 acres 
of land; and in either case, in value, to $2,000. 


: LIEN oF JUDGMENT: MORTGAGE. A money judgment of a 
district court becomes a general lien upon all the Jands of the 
debtor in the county, at least, from the date of its rendition, and 
a mortgage executed upon such lands thereafter will not invest 
the mortgagee with a lien superior to the judgment for anything 
more than the debtor’s homestead interest. 


FORECLOSURE OF MORTGAGE: REFORMATION OF DECREE: 
SHERIFF’s DEED. On the facts disclosed by the record held that 
a mortgagee who purchased the real estate sold at judicial sale 
to satisfy the decree foreclosing his mortgage was not entitled 
to have the foreclosure decree and sheriff's deed reformed so 
as to include therein lands not adjudged by the foreclosure de- 
cree to be subject to the lien of the mortgage. 


APPEAL from the district court of Cass county. Heard 
below before CHAPMAN, J. Reversed. 


. H. Wooley, for appellants. 
Beeson & Root, contra. 


“RAGAN, C. 


In December, 1889, E. L. Reed was the owner of con- 
siderable real estate in Cass county, included in which 
were certain lots, blocks, and irregular tracts in the town 
of Weeping Water, upon one of which lots or tracts he 
resided with his family. In that month I*. M. Gibson 
recovered a judgment against Reed for something like 
$6,000, which became a lien upon all the real estate of 
Reed in said county, subject, however, to his rights of 
homestead exemption. In 1891 Reed, being indebted to 
Addison ©. Beach, executed to him a mortgage upon a 
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tract of land in said Cass county, described by metes 
and bounds, and being one of these blocks or tracts of 
land in the town of Weeping Water. Subsequently 
Beach brought a suit to foreclose this mortgage, making 
Gibson a party defendant. Gibson appeared and an- 
swered the petition of Beach, and claimed that his judg- 
ment was a first lien upon all the lands of Reed in said 
Cass county. Beach contended, among other things, 
that the mortgage given him by Reed was the first lien 
upon so much of Reed’s real estate as constituted his 
homestead; and that the tract of land embraced and 
described in the mortgage constituted such homesteac. 
The district court adopted Beach’s contention and made 
findings that Beach’s mortgage was a first lien upon the 
tract of land occupied by Reed as a homestead; that 
this tract of land was the one described in the mortgage 
from Reed to Beach; and that the tract of Jand described 
in the mortgage was in fact lot 14 of Reed’s Addition to 
the city of Weeping Water, and entered a decree that 
Beach’s mortgage was a first lien upon said lot 14, and 
ordering it sold to pay the amount found due Beach on 
the mortgage debt, which was something near $6,000. 
Reed stayed the execution of this decree for nine months, 
at the expiration of which time Beach caused the prop- 
erty described in the decree as lot 14 in Reed’s Addition 
to the city of Weeping Water to be advertised and offered 
at public sale. At this sale Beach purchased the prop- 
erty, and after the sale was confirmed obtained a deed 
therefor and took possession thereof: In the execution or 
order of sale, in the appraisal proceedings, in the notice 
of the sale, in thé sheriff’s report of the sale, and in the 
sheriff’s deed this property was described as in the decree, 
as being lot 14 in Reed’s Addition to the city of Weeping 
Water. Subsequent to the entering of the mortgage 
foreclosure decree in favor of Beach, Gibson caused an 
execution to be issued and, levied upon all the lands of 
Beach in said Cass county, except lot 14 in Reed’s Addi- 
tion to the city of Weeping Water. These lands were 
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duly appraised, advertised, and sold by the sheriff and 
purchased by Gibson, the sale confirmed, and a deed exe- 
cuted and delivered to him. After these two sales had 
been made it was discovered that a part of the building 
in which Reed resided was not on this lot 14 in Reed's 
Addition to the city of Weeping Water, and that some 
of the outbuildings used by Reed in connection with his 
homestead were not on said lot 14, and thereupon Beach 
brought this suit in the district court of Cass county, 
praying that the foreclosure decree rendered in his favor 
against Reed might be reformed so as to describe the 
lands, upon which the mortgage foreclosed in that case 
was a lien, by metes and bounds, following the descrip- 
tion in the mortgage itself; and that the deed executed 
to him by the sheriff in pursuance of the sale had under 
the foreclosure decree might be reformed so as to convey 
to him the lands as described in his mortgage. On final 
hearing the court entered a decree as prayed, and Gibson 
has appealed. 

We do not know of any principle of law or equity upon 
which this decree can stand. The decree entered in the 
mortgage foreclosure case which determined that Beach’s 
mortgage was a first lien upon the land occupied by Reed 
as a homestead, and that that homestead was lot 14 in 
the town of Weeping Water, was not the result of either 
fraud or mutual mistake. The decree was so entered at 
the instigation of Beach and his counsel. By that decree 
Beach was given a first lien upon the entire tract of land 
upon which Reed resided. This tract of land embraced 
something more than four acres, and was worth at the 
time it was sold about $4,500, and was sold for $2,700, 
and Beach received the benefit of the sale. By the decree 
then entered as Beach asked to have it entered he ob- 
tained more than he was entitled to. Reed’s homestead 
interest was limited, being in an incorporated village, 
in quantity to two contiguous lots and, in value, to $2,000. 
But by the decree property worth $4,500 was, at the insti- 
gation of Beach, decreed to be Reed’s homestead, and 


(608 NEBRASKA REPORTS. [ Vou. 55 


Beach v. Reed. 


Beach’s mortgage made a first lien upon this property. 
If Beach’s mortgage was a first lien upon the homestead 
interest of Reed, the extent of that lien was $2,000. The 
decree, the order of sale, the notice of sale, the report 
of the sale, and the sheriff’s deed having all been framed 
upon the theory that Beach’s homestead was this lot 14, 
and so framed at the instigation of Beach, by becoming 
the purchaser at the sale at which this homestead was 
sold, he acquired all that he asked for in the foreclosure 
decree—al] and more than he was entitled to under the 
law. That some of the outbuildings used by Reed were 
not actually upon this lot 14, and that some part of the 
house in which Reed resided was not on this lot 14, are 
wholly immaterial. By virtue of the judicial sale made 
in pursuance of the mortgage foreclosure decree Beach 
obtained all of lot 14 in Reed’s Addition to the city of 
Weeping Water. This at his own instigation ‘was de- 
clared and decreed to be Reed’s homestead. It was his 
homestead, at least to the extent of $2,000 in value; but 
Beach, by virtue of the decree of the court in the mort- 
gage foreclosure case and the sale which occurred in pur- 
suance thereof, acquired this entire homestead of the 
value of $4,500. This he still has, and so far as this 
record discloses he proposes to retain, and by this pro- 
ceeding seeks to have other property that once belonged 
to Reed added to it. Beach has already received about 
$2,500 worth of property out of the Reed estate to which 
he was not entitled; and if the property he purchased at 
the judicial sale did not have upon it all the buildings 
which he thought were upon it, we do not know of any 
principle of equity that authorizes the courts to make 
good to a purchaser at judicial sale the loss he may sus- 
tain which results from his own laches. The decree of 
the district court is reversed and the proceeding is dis- 
missed. 
REVERSED AND DISMISSED. 
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JAMES LATIMER V. STATE OF NEBRASKA. 
FILED JUNE 23,1898. No. 9867. 


1. Criminal Law: PRELIMINARY EXAMINATION. The district courts are 
without jurisdiction to try on information one accused of a 
felony, except he be a fugitive from justice, unless he has been 
first accorded the privilege of a preliminary examination. 


The preliminary examination provided for by the 
Criminal Code is in no sense a trial of the person accused. 


PLEA. When one is charged with having com- 
mitted a crime, is arrested, and brought before a magistrate, it 
is not essential that he should be asked to plead, or plead to the 
complaint. ‘ 


4. : The object of a preliminary examination is to as- 
certain whether the crime charged has been committed, and, if 
so, whether there is probable cause to believe the accused com- 
mitted it, and, if so, to insure his appearance in the district 
court to answer the complaint of the state therefor. 


5. : . The statute awarding one accused of a crime the 
right to a preliminary examination was enacted for the benefit 
of the accused. 


6. : : Waiver. A preliminary examination is a right ac- 
‘corded—a personal privilege granted—and one which the ac- 
cused may waive. 


%. 3 : . If the accused, on being arrested and 
brought before an examining magistrate, voluntarily pleads that 
he is guilty of the crime charged against him, he thereby waives 
his right to a preliminary examination. 


8. : : : REcoGNIzANCE. Where an accused, on being 

_brought before an examining magistrate, waives a preliminary 

examination, then the magistrate should recognize him to appear 

in the district court and enter upon his docket the proceedings 

that actually occurred, and a duly certified transcript of this 

record, filed in the office of the clerk of the district court, will 

invest that court with jurisdiction to try the accused on informa- 

tion for the crime with which he was accused before the exam- 
ining magistrate. 


’ 9, Robbery: DRUNKENNESS: EVIDENCE: INSTRUCTIONS. On the trial of 
one for robbery the evidence tended to show that the accused 
was intoxicated at the time it was alleged he committed the 
crime, but there was no evidence that he premeditated the com- 
mission of the crime and then became intoxicated. The court 
charged the jury that no state of mind resulting from drunken- 
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ness short of actual insanity or loss of reason was any excuse 
for a criminal act. Held, {hat the court erred. 


10. 


QUESTION FoR JuRY. The taking of money or 
property from the person or custody of one assaulted, with a 
felonious intent on the part of the accused to steal the same, is 
an essential ingredient of the crime of robbery; and whether the 
accused at the time of the assault, by reason of being intoxi- 
cated, was incapable of controlling his will and forming and en- 
tertaining a felonious intent is a question for the jury’s con- 


sideration in determining whether the accused is guilty of the 
erime charged. 


11. Criminal Law: CraracTEr oF ACCUSED. Previous good character 
of the accused in a criminal prosecution is a fact which he is 
entitled to have submitted for the consideration of the jury, 
precisely as any other circumstance favorable to him, without 
any disparagement by the court. Johnson v. State, 34 Neb, 257, 
followed. 


Error to the district court for Stanton county. ‘Tried 
below before Evans, J. Reversed. 


J. H. Brown and Brome & Burnett, for plaintiff in error. 


C.J. Smyth, Attorney General, and Ed P. Snuth, Deputy 
Attorney General, for the state. 


RaGan, C. 


The prosecuting attorney of Stanton county filed an 
information in the district court thereof in which he 
charged Edwin Melick, James Latimer, and Robert For- 
sythe with having forcibly and violently assaulted one 
Louis Mick, and with forcibly and feloniously, and 
against his will, taking from him the sum of $88 in 
money, with the intent to feloniously steal the same. It 
seems that Melick and Forsythe pleaded guilty to this 
information and were sentenced to the penitentiary for 
six years, although this fact is not disclosed by the 
record. Latimer pleaded not guilty to the information, 
was tried by a jury, found guilty, and sentenced to a 
term of seven and one-half years in the state peniten- 
tiary. To review this judgment Latimer has filed in this 
court a petition in error. 
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1. To the information Latimer filed a plea in abate- 
ment, alleging that he had not been accorded a prelimi- 
nary examination of the crime with which he stood 
charged in the information. To this plea the state filed 
a replication, and the issues made by such plea and repli- 
cation were tried to a jury, which returned a verdict in 
favor of the state, upon which the district court entered 
a judgment that the information be not abated. It is not 
claimed by the prisoner that a complaint was not filed 
against him before an examining magistrate charging 
him with the identical offense with which he was charged 
in the information; but the issue of fact raised by the 
plea in abatement and the state’s replication thereto was 
whether the prisoner had in fact been accorded a pre- 
liminary examination. The evidence shows without con- 
tradiction that a complaint was filed before the county 
judge of said county charging Forsythe, Melick, and Lat- 
imer with having committed the crime of robbery, and 
that the three parties were arrested on a proper warrant 
and brought before the county judge. <A transcript of 
the proceedings had before that officer was put in evi- 
dence, and disclosed that the three parties were asked 
by the county judge whether they were guilty or not’ 
guilty of the crime charged in the complaint, and that 
they then and there entered a plea of guilty. Whereupon 
the magistrate adjudged that they enter into a recogni- 
zance for their appearance before the district court in 
said county at the first day of its next term to answer 
such charge. 

The evidence on behalf of Latimer tended to show that 
though he was arrested and brought before the county 
judge with Forsythe and Melick, he was not asked 
whether he was guilty or not guilty of the crime charged 
in the complaint, and that he did not plead thereto. The 
evidence is undisputed that no witnesses were sworn or 
examined before the county judge. In other words, that 
officer did not make any judicial inquiry as to whether 
the crime of robbery had been committed and whether 
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there was probable cause for believing the accused com- 
mitted it. We are of opinion that the evidence in the 
record establishes, beyond all question, that Latimer, 
when brought before the county judge, informed that 
officer that he was guilty of the crime with which he 
stood charged in the complaint. 

The first question, then, is whether Latimer, by plead- 
ing guilty before the county judge, waived a preliminary 
examination. The district court charged the jury trying 
the issues made by the plea in abatement and the replica- 
tion thereto that if Latimer, when brought before the 
county judge, pleaded guilty to the crime charged 
against him in the complaint, such plea amounted to a 
waiver by Latimer of his right to a preliminary exami- 
nation, and it was upon this instruction that the jury 
found that Latimer had had a preliminary examination. 
We think the instruction of the district court was cor- 
rect. Section 585 of the Criminal Code provides: “No 
information shall be filed against any person for any of- 
fense until such person shall have had a preliminary ex- 
amination therefor as provided by law before a justice of 
the peace or other examining magistrate or officer, unless 
‘such person shall waive his right to such examination.” 
Because of this provision of the Criminal Code the dis- 
trict courts are without jurisdiction to try, on informa- 
tion, one accused of crime, except he be a fugitive from 
justice, unless he has been first accorded the privilege 
of a preliminary examination. (White v. State, 28 Neb. 
341; Coffield v. State, 44 Neb. 417.) 

But the preliminary examination provided for by said 
section 585 of the Criminal Code is in no sense a trial 
of a person accused of crime. It is not even necessary 
that the person charged with having cominitted a crime 
on being brought before a magistrate should be asked to 
plead, or enter a plea of guilty, or not guilty, to the com- 
plaint. Whe object of the preliminary examination is to 
ascertain whether the crime charged has been com- 
mitted, and if so, whether there is probable cause to be- 
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lieve that the accused committed it. (In re Garst, 10 Neb. 
78; State v. Robertson, 55 Neb. 41.) The statute award- 
ing one accused of crime the right to a preliminary ex- 
amination was enacted for the benefit of the accused. 
The preliminary examination is a right accorded—a per- 
sonal privilege granted by law to every one accused of 
crime—but it is a privilege which the accused may waive. 
(Coffield v. State, 44 Neb. 417.) 

In the case at bar Latimer was accorded the privilege 
—the right—of a preliminary examination. He did not 
demand the taking of evidence, and the judgment of the 
county judge as to its effect; but upon inquiry as to 
whether he was guilty of the crime with which he was 
charged in the complaint he voluntarily stated to the 
magistrate that he was guilty; and by so doing he 
waived the swearing and examination of witnesses, 
waived the right given him by statute to have the county 
judge make a judicial inquiry as to whether the crime 
of robbery had been committed, and as to whether the 
accused probably committed it. 

2. But it is insisted that the district court erred in 
entering a judgment that the information be not abated, 
as the court was without jurisdiction to try the accused 
on that information, because the record of the examin- 
ing magistrate certified to the district court does not 
recite that he found that the crime of robbery had been 
committed and that there was probable cause for be- 
lieving that the accused committed such crime; in other 
words, that in order to invest the district court with 
jurisdiction to try the accused of a crime on information, 
the proceedings of the examining magistrate certified to 
the district court must contain a statement that that 
officer found that the crime charged in the information 
had been committed and that there was probable cause 
for believing that the accused committed it, and that 
the magistrate reached such conclusions after the ex- 
amination of witnesses. We cannot subscribe to this 
contention. In support of it counsel for Latimer have 
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cited us to People v. Siith, 25 Mich. 497, People v. Chap- 
man, 62 Mich. 280, and People v. Evans, 40 N. W. Rep. 
|Mich.] 473. None of these cases is in point here. A 
statute of Michigan required the evidence taken on a 
preliminary examination to be reduced to writing and 
signed by the witnesses, and the examining magistrate 
to transmit this evidence to the district court with the 
proceedings had by him on the preliminary examination. 
In the Smith Case cited by counsel the information was 
quashed; but in that case the accused had not waived a 
preliminary examination. One had been in fact held, 
and the court quashed the information, not because the 
record of the examining magistrate did not contain a 
finding that a crime had been committed and there was 
probable cause for believing the accused committed it, 
but because the depositions or evidence reduced to writ- 
ing on the preliminary examination were not signed by 
the witnesses as required by the Michigan statute. In 
the Chapman Case the information was quashed because 
it was filed before the filing in the district court of the 
depositions of the witnesses who testified before the ex- 
amining magistrate. In the Hvans Case a preliminary 
examination was held and the proceedings certified to 
the circuit court by the examining magistrate. An in- 
formation was then filed against Evans, to which he 
pleaded in abatement that the justice before whom the 
examination was held had not stated in his return that 
any offense, not triable before a justice of the peace, had 
been committed; nor had such justice, by said return, 
stated that there was probable cause to believe the re- 
spondent guilty of the crime charged, nor of any offense 
or crime; but that, on the contrary, said justice ex- 
pressly declared that he did not believe that said offense 
had been committed or that respondent was guilty 
thereof, and that he only required respondent to recog- 
nize to appear for trial in the circuit court in deference 
to and by reason of the intense public feeling in refer- 
ence to and against respondent. On the day this plea 
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was filed in the circuit court the examining magistrate 
filed an amended return of the proceedings had before 
him, in which it was recited: “It appeared to me that 
an offense not cognizable by a justice of the peace 
had been committed, and that there is probable cause 
to believe the prisoner guilty thereof.” When this 
amended return was filed in the circuit court that tri- 
bunal overruled the plea in abatement interposed to the 
information. Evans was put upon trial and convicted, 
and the supreme court held that the circuit court erred 
in overruling the plea in abatement; and that the record 
of an examining magistrate must show that a crime had 
been committed and that there was reasonable ground 
to believe that the aceused had committed it, in order to 
invest the circuit court with jurisdiction to try the ac- 
cused on information. But the Hvans Case is not an 
authority for the contention of counsel here. Evans did 
not waive a preliminary examination, and the case does 
not decide—nor any other that I have been able to find— 
that notwithstanding an accused waives a preliminary 
examination, still the record of the examining magis- 
trate must disclose that he examined witnesses and made 
a finding that the crime charged had been committed 
and that there was probable cause to believe the accused 
committed it, in order to invest the district court with 
jurisdiction to try the accused for the crime on informa- 
tion. If one is charged before a magistrate with the com- 
mission of a felony, arrested and brought before this 
magistrate, and a preliminary examination is held, then 
it may be that the district court has no jurisdiction to 
try the accused, on information for the crime with which 
he is charged, unless the proceedings had before the ex-. 
amining magistrate disclose that he found, after hear- 
ing the evidence produced on said examination, that a 
crime had been committed and that there was probable 
cause for believing the accused committed it; but, where 
the accused appears before the magistrate and expressly 
waives his right to a preliminary examination, or yol- 
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untarily says to the magistrate that he is guilty of the 
crime with which he is charged, we know of no law 
which makes it the duty of the magistrate to then pro- 
ceed to call and examine witnesses and make an inquiry 
as to whether a crime has been committed, and if so, 
whether the accused probably was the guilty party. If 
the accused, on being brought before the examining 
magistrate, waives his right to a preliminary exaisina- 
tion, or pleads guilty to the crime with which he is 
charged, then the magistrate should recognize him to ap- 
pear in the district court and enter upon his docket the 
proceedings that actually occurred; and a duly certi- 
fied transcript of this record filed in the office of the 
clerk of the district court will invest that court with ju- 
risdiction to try the accused on information for the 
crime with which he was accused before the examining 
magistrate. (Hedges v. State, 18 O. St. 420; State v. Nitty, 
23 O. St. 562.) 

3. The evidence in this case tends to show that at the 
time Latimer committed the crime with which he was 
convicted he was intoxicated; but there is no evidence 
in the record which tends to show that he formed the in- 
tention of committing this robbery and then voluntarily 
became intoxicated. The court gave to the jury the fol- 
lowing instruction twice: “The jury are instructed that 
voluntary intoxication or drunkenness is no excuse for 
crime committed under its influence; nor is any state of 
mind resulting from drunkenness short of actual in- 
sanity or loss of reason any excuse for a criminal act.” 
It is the law that when one is charged with a crime he 
is not entitled to go acquit of the charge simply by show- 
ing that at the time he committed the offense he was 
intoxicated; but we do not understand that, though it ap- 
pears that when one committed a crime he was intoxi- 
cated, the jury are not at liberty to give any weight to 
this fact, unless it appears that the accused at the time 
was actually insane. One might be so drunk as not to be 
conscious of what he was doing, so drunk as to have no 
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control of his will, and yet not be actually insane. In 
the case at bar the accused was on trial for robbery; and 
the intent with which he assaulted and took from the 
prosecuting witness his money was an essential ingredi- 
ent of the crime for which the prisoner was on trial. The 
court, in effect, said to them that the evidence before 
them on the subject of the prisoner’s intoxication should 
count for nothing, unless it established that at the time 
of the assault the prisoner was actually insane. The in- 
struction given by the district court in this case was 
given by the district court in O’Grady v. State, 36 Neb. 
320, and the judgment of the district court was reversed. 
’ The feature of the instruction which we are discussing 
was not commented on by the court in the opinion in 
that case; but the judgment of the district court was 
reversed because the court in the instruction also told 
the jury that if the prisoner’s intoxication was volun- 
tary, then evidence of his intoxication could not be con- 
sidered for the purpose of proving that he did not pre- 
meditate or intend to commit the crime with which he 
was charged. But the court did not approve of the other 
part of the instruction which, in effect, forbade the jury 
to give any weight to the evidence of intoxication, unless 
it established that the prisoner, at the time he committed 
the offense, was, by reason of such intoxication, actually 
insane. The doctrine of this court is that while volun- 
tary intoxication is not of itself a complete defense for 
one who is charged with the commission of a crime, 
still the evidence that the accused was intoxicated when 
it is alleged he committed the crime is admissible as a 
circumstance tending to show that the act of the accused 
was not premeditated. (Hill v. State, 42 Neb. 503; Head 
v. State, 43 Neb. 30; Debney v. State, 45 Neb. 856; Ford v. 
State, 46 Neb. 390.) In the case at bar the prisoner was 
entitled to have the jury consider the evidence which 
tended to show that he was intoxicated at the time it 
was alleged he committed the crime, for the purpose of 
ascertaining and determining the status and condition 
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of the prisoner’s mind at that time. If he was so drunk 
at that time that he was not conscious of what he was 
doing, so drunk that be had no control of his will, and 
was incapable of forming and entertaining a felonious 
intent, then lis act did not render him guilty of robbery, 
and it was for the jury to determine whether he was at 
the time so drunk as to be unconscious of his act, in- 
capable of controlling his will, and forming and enter- 
taining a felonious intent; and though he might have 
been by reason of his intoxication in such state of mind, 
it does not follow that he was then actually insane. We 
think the court erred in refusing to give the instrucion 
asked and in giving the one quoted. 

4. As this case is to be tried again we have thought 
it our duty to call the attention of the district court to 
its charge on the subject of the prisoner’s good charac- 
ter. The prisoner produced before the jury evidence of 
good character previous to the time of the alleged com- 
mission of the crime for which he was on trial. On this 
subject the district court gave to the jury three instruc- 
tions, as follows: 

“3. The court instructs the jury that good character 
is no excuse for crime; that it is only a circumstance 
pearing indirectly upon the question of the guilt of the 
accused which you are to consider; and this you will 
consider in connection with all the other facts and cir- 
cumstances of this case; and if, notwithstanding you be- 
lieve from the evidence that the defendant has proved a 
good character, you still believe beyond a reasonable 
doubt, from the evidence, that the accused is guilty of 
the crime charged in the information filed against him, 
then it is your duty so to find and your verdict should be 
guilty. : 

“4. he court instructs the jury that good character 
raises the presumption that the accused was not likely 
to have committed the crime with which he is charged; 
but the force of the presumption depends upon the 
streneyth of the opposing evidence to produce conviction 
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of the truth of the charge. And if the evidence establish- 
ing the charge is of such a nature as not, upon princi- 
ples of reason and good sense, to be overcome by the 
fact of good character, then the fact that the defendant 
may have proven himself to have had a good character 
will be unavailing and immaterial.” 

“74. The court instructs the jury that evidence of a 
person’s good character is competent evidence in favor 
of the party accused, as tending to show that he would 
not be likely to commit the crime charged against him. 
And in this case, if the jury believes from the evidence 
that prior to the commission of the alleged crime the 
defendant had always borne a good character among 
his acquaintances and in the neighborhood where he 
lives, then this is a fact proper to be considered by the 
jury, with all the other evidence in the case, in deter- 
mining the question whether the witnesses who have 
testified to the fact tending to criminate him have been 
mistaken or have testified falsely or untruthfully; and 
if, after a careful consideration of all the evidence in the 
case, including that bearing on his previous good char- 
acter, the jury entertain a reasonable doubt of the de- 
fendant’s guilt, then it is their sworn duty to acquit him. 
If, however, the jury believe from the evidence, beyond a 
reasonable doubt, that the defendant committed the 
crime in question, as charged in the information, it will 
be your sworn duty to find the defendant guilty, even 
though the evidence may satisfy your minds that the de- 
fendant, previous to the commission of the crime, has 
sustained a good reputation and character.” 

When one is accused of crime evidence of his previous 
good character is admissible, in his behalf, upon the 
theory that being of good character it is improbable that 
he would have committed the crime with which he is 
charged; and it is for the jury to weigh and consider, and 
give such effect as they think it entitled, this evidence, 
in. considering and determining whether the accused is 
guilty of the crime with which he is charged. But this 
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evidence is not submitted to the consideration of the jury 
for the purpose of enabling them to determine whether 
witnesses who have testified for the state have been 
mistaken or testified falsely, as the court told the jury 
in instruction No. 14. Another criticism of the instruc- 
tions is that they savor of argument in favor of the state, 
and their effect is to caution the jury not to let the evi- 
dence of the accused’s good character have too much 
weight in their deliberations. “Good character is au 
important fact with every man; and never more so than 
when he is put on trial charged with an offense which is 
rendered improbable in the last degree by a uniform 
course of life wholly inconsistent with any such crime. 
There are cases when it becomes a man’s sole depend- 
ence, and yet may prove sufficient to outweigh evidence 
of the most positive character.” (Judge Cooley in Peo- 
ple v. Garbuit, 17 Mich. 9.) In the case at bar there was 
before the jury evidence of the prisoner’s good character, 
and it was the province of the jury to consider this evi- 
dence, as all the other evidence in the case, and to give 
it such weight as they deemed it entitled, and they 
should have been left free and untrammeled in this re- 
spect. In Johnson v. State, 34 Neb. 257, it was distinctly 
ruled: “Previous good character of the accused in a 
criminal prosecution is a fact which he is entitled to have 
submitted for the consideration of the jury precisely as 
any other circumstance favorable to him, without any 
disparagement by the court.” To the same effect see 
Vincent v. State, 37 Neb. 672. 

The judgment of the district court is reversed and the 
cause remanded with instructions to grant the prisoner 
_@ Dew trial. 


REVERSED AND REMANDED, 
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ISAAC SYLVESTER V. CARPENTER PAPER COMPANY ET AL. 
FILED JUNE 23,1898. No. 8146. 


Contract: EvmENcE. Where negotiations take place between parties 
which result in their reaching an agreement in reference to the 
subject-matter of the negotiations, and the parties subsequently 
reduce their agreement to writing, sign and deliver the same, 
then, in the absence of fraud or mistake or an ambiguity in the 
writing, it constitutes the best and the only competent evidence 
of the contract originally made. 


Error from the district court of Douglas county. 
Tried below before BLatr, J. Affirmed. 


Brome, Burnett & Jones, for plaintiff in error. 
Byron G@. Burbank, L. D. Holmes, and E. C. Page, contra. 


RaGay, C. 


In January, 1892, Isaac Sylvester, of Omaha, Nebraska, 
owned a printing outfit on which Marder, Luse & Co., 
of Chicago, held a chattel mortgage to secure a debi 
owing to them by Sylvester. At said time there existed 
in Omaha a corporation known as the Carpenter Paper 
Company. January 16, in said year, Sylvester, the Car- 
penter Paper Company, and Marder, Luse & Co. signed an 
agreement in writing, in words and figures as follows: 
“This memorandum of mutual agreement, made between 
Isaac Sylvester, of Omaha, Douglas county, Nebraska, 
and Marder, Luse & Co., an incorporation, of Chicago, 
Cook county, Illinois, parties of the first part, and the 
Carpenter Paper Company, an incorporation of Omaha, 
Douglas county, Nebraska, party of the second part, 
witnesseth: The said parties of the first part, for and in 
consideration of one dollar, in hand paid, and the cove- 
nants and agreements of the second party, hereafter 
mentioned, hereby agree to lease to the said party of the 
second part all of the printing machinery, and material, 
engine, shafting, belting, office furniture, and fixtures, 
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now in the office of the said Isaac Sylvester, and on a 
part of which Marder, Luse & Co. have a chattel mort- 
gage, for the term of twenty-seven months from and 
after the time when said machinery shall be set up and in 
running order on the fourth floor of No. 1118 Howard 
street, Omaha. The said party of the second part hereby 
agrees to pay to Marder, Luse & Co. at Omaha, Nebraska. 
the sum of $25 per month for the use of said machinery 
and material, first payment to be made when machinery 
is set up as above provided, and monthly thereafter. 
They also agree to furnish, without charge, teams, 
wagons, and drivers for the removal of the above de- 
scribed property.” January 22, 1892, Sylvester and the 
Carpenter Paper Company entered into an agreement in 
writing as follows: “The said Isaac Sylvester, for and 
in consideration of one dollar ($1) in hand paid, and the 
covenants and agreements of the Carpenter Paper Com- 
pany hereinafter mentioned, hereby agrees to enter the 
employment of said party of the second part, and work 
under its direction, in connection with a printing and 
ruling department which they propose to add to their 
business, and to give the same his undivided and faith- 
ful attention during the term of twenty-seven months, 
if so desired by the said party of the second part. The 
said Carpenter Paper Company agrees to pay the said 
Isaac Sylvester for said services during such term as his 
work shall be satisfactory the sum of one hundred dol- 
lars ($100) per month, forty dollars of the same being 
paid direct to himself, ten dollars to be applied to his 
indebtedness to the said party of the second part until 
settled, and the remainder of fifty dollars per month to 
be paid to Marder, Luse & Oo. until their past due claim 
is settled, and party of the second part hereby reserves 
the right to cancel this agreement at any time when thie 
services of the first party are not satisfactory. It is 
mutually agreed that the above is to take effect as soon 
as the printing office of the said party of the first part is 
transferred to the fourth floor of 1118 Howard street, of 
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this city, and is set up ready for business.” About Feb- 
ruary 1, 1892, the printing material leased to the Carpen- 
ter Paper Company was, by virtue of the writing bearing 
date January 16, 1892, transferred to its possession, and 
so remained until taken from them by the writ of re- 
plevin issued in this action. About the time the Car- 
penter Paper Company came into possession of the print- 
ing material under its lease Sylvester began work for it 
and so continued for a few months, when he was dis- 
charged or quit. March 5, 1894, Sylvester brought this 
action in replevin against the Carpenter Paper Com- 
pany and Marder, Luse & Co. to recover the printing 
outfit delivered to the Carpenter Paper Company in pur- 
suance of the contract of January 16, 1892. The action 
was brought, however, within less than twenty-seven 
months after January 16, 1892. The jury, in obedience 
to an instruction of the district court, returned a ver- 
dict in favor of the parties made defendants, upon which 
a judgment was entered against Sylvester, to review 
which he has filed here a petition in error. 

1. The evidence shows without conflict that about 
February 1, 1892, the Carpenter Paper Company, in pur- 
suance of the writing of January 16, 1892, took posses- 
sion of the printing outfit and remained in possession 
thereof until this suit was brought, during all of which 
time it made the monthly payments promised to Marder, 
Luse & Co. There is no evidence in the record that at 
the time this suit was brought the debt of Sylvester to 
Marder, Luse & Co. had been discharged; nor is there 
any evidence in the record which shows, or tends to 
show, that Sylvester, at the time this suit was brought, 
was entitled to the possession of the property in contro- 
versy here if the writings of January 16 and 22 consti- 
tute the contracts between the parties. 

2. On-the trial of the case Sylvester offered to prove 
that in the early part of January, 1892, and prior to the 
making of these writings, the paper company proposed 
to him to employ him, together with his printing outfit, 
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for twenty-seven months at $125 per month, which propo- 
sition he accepted; that as a matter of fact there never 
existed two contracts between himself and the papev 
company—one contract with reference to leasing the 
printing outfit, and a separate contract for his personal 
services; and that the writings of Jannary 16 and 22 
were mere memoranda entered into by the parties for 
the purpose of evidencing the consent of Marder, Luse 
& Co., the mortgagees of the printing outfit, to the pos- 
session thereof by the paper company; and that the 
agreement of all-three of the parties was that when the 
printing outfit should come into possession of the paper 
company, one contract should be drawn to the effect that 
the paper company should have the right to the posses- 
sion and use of the printing outfit for twenty-seven 
months and the personal services of Sylvester for the 
same length of time; that the paper company should 
pay for such personal services and for the use of the 
printing outfit $125 per month, part of which sum should 
be applied monthly to the discharge of Sylvester’s debt 
to the paper company, part to the discharge of his debt 
to Marder, Luse & Co. and the remainder of the. monthly 
payment should go to Sylvester, and that the agreement 
should contain a provision that either party to the con- 
tract might terminate it at his pleasure. 

The exclusion by the court of this offer of proof is the 
principal argument relied upon here for a reversal of 
the judgment under review. We do not think the court 
erred in excluding the offer. There is no claim made by 
Sylvester in this case, by pleading or otherwise, that the 
contracts of January 16 and 22, or either of them, are the 
result of fraud or mistake upon the part of any one. His 
contention is that one contract existed between himself 
and Marder, Juse & Co. on the one side, and the Carpen- 
ter Paper Company upon the other, by the terms of 
which it employed him for a given time at a given salary, 
he to furnish tools and appliances—namely, the printing 
outfit—with which to do the work for which he was em- 
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ployed. But the agreements of the parties as evidenced 
by what they bave reduced to writing were two in num- 
ber. One of these agreements was a lease by Sylvester 
of his printing outfit to the Carpenter Paper Company 
for a given time, the mortgagee of the printing outfit con- 
senting thereto in consideration that the lessee should 
make to it certain payments monthly. The other writing 
evidenced an agreement between the paper company and 
Sylvester, to which Marder, Luse & Co. were not parties, 
and this latter agreement had reference solely to per- 
sonal services which Sylvester agreed to render for the 
Carpenter Paper Company. The writings which evi- 
dence the contract between the parties are not ambigu- 
ous, and, as already stated, it is not pretended that they 
were procured by fraud or are the result of a mistake 
in any respect whatever. To have permitted the offered 
evidence to go to the jury would have been to permit 
Sylvester to vary and contradict his plain written con- 
tract by parol testimony. He claims that the negotia- 
tions which were the subject-matter of the contract be- 
tween the parties occurred early in January, 1892, and. 
that a certain agreement was then reached; and we 
find that subsequent to that date the parties solemnly 
put into writing their agreements; and as these writings 
were made without fraud and without mistake we think 
they are not only the best evidence, but the only com- 
petent evidence, as to what the actual contract of the 
parties was. (Mills v. Miller, 4 Neb. 441; Hamilton v. 
Thrall, 7 Neb. 210; Dodge v. Kiene, 28 Neb. 216; Watson 
vr. Roode, 30 Neb. 264; Frey v. Drahos, 6 Neb. 15 Webster 
r. Wray, 19 Neb. 558; Clarke v. Kelsey, 41 Neb. 766; Mar- 
well v. Burr, 44 Neb. 31; Kaserman v. Fries, 33 Neb. 427; 
Mattison v. Chicago, R. I. & P. R. Co., 42 Neb. 545; Commer- 
a State Bank v. Antelope County, 48 Neb. 496; Waddle 

». Owen, 43 Neb. 489; Miller v. Gunderson, 48 Neb. 715; 
Van Etten v. Hovell, "40 Neb. 850; Gerner v. Church, 43 
Neb. 690; Morse v. Rice, 36 Neb. 212; Nebraska Exposition 
Ass’n v. Townley y, 46 Neb. 893; Western Mfg. Co. v. Rogers, 

44 
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54 Neb. 456.) But this record shows without controversy 
that the Carpenter Paper Company, Marder, Luse & Co., 
and Sylvester, for nearly twenty-seven months after the 
writings of January 16 and 22, 1892, acted upon and car- 
ried out the terms of those writings, both in letter and 
spirit; in other words, that the conduct of the parties 
themselves since January, 1892, shows unmistakably 
that the writings evidenced the actual contract which 
existed between them. For nearly twenty-seven months 
the Oarpenter Paper Company was carrying out these 
agreements as embraced in the writing of January 16, 
1892, was paying $25 per month to Marder, Luse & Co. 
to discharge Sylvester’s debt, and during all this time 
Sylvester makes no complaint or claim that the paper 
company is not rightfully in possession of the printing 
outfit and in possession thereof in pursuance of the con- 
tract of January 16, 1892, and it is at least doubtful, if 
no other objections were in the way, if Sylvester is in 
any position to now claim that the writings of January 
16 and 22, 1892, do not constitute the actual contract 
between himself, the paper company, and Marder, Luse 
& Co. 

Counsel for plaintiff in error, in support of his conten- 
tion that the district court erred in refusing to receive 
the testimony offered, cite us to Norman v. Waite, 30 Neb. 
302, and to Barnett v. Prati, 37 Neb. 349. Neither of 
these cases is an authority for the contention urged here. 
The Norman Case was a suit upon a promissory note in 
the hands of one not an innocent purchaser thereof, and 
the defense was that the note had been procured from 
the maker by a false and fraudulent representation, and 
that there was, therefore, no consideration for the note. 
In the Pratt Case no oral evidence was offered or received 
to contradict or vary a written agreement, as the writing 
in that case was a mere receipt for money. The judg- 
ment of the district court is 

AFFIRMED. 
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NEBRASKA TELEPHONE COMPANY V. STATE oF NE- 
BRASKA, EX REL. JOHN O. Y&ISER. 


FILED JUNE 23,1898. No. 9615. 


1. Mandamus: OTHER REMEDY. A litigant will not be permitted to 
invoke the extraordinary remedy of mandamus when an express 
statute affords him an adequate remedy for the redress of the 
grievance of which he complains. 


w 


. Telephone Companies: ComMoN CaArrRieRS. A private corporation 
engaged in the business of operating a telephone plant is a com- 
mon carrier of news and intelligence. 


3. : : Duties: Rates. Such a public service corporation 
is charged with certain public duties, among which are to fur- 
nish for a reasonable compensation to any citizen a telephone 
and telephonic service, and to charge each patron for the service 
rendered the same price it charges every other patron for the 
sume service under substantially the same or similar conditions. 


The power—the jurisdiction—to.de- 
termine what compensation a public service corporation may 
exact for services to be rendered by it is a legislative and not 
a judicial function. 


5. Jurisdiction of Courts. ‘The jurisdiction of the courts is limited 
to declaring what the law is, and they are forbidden by the 
constitution to perform legislative functions. 


Error from the district court of Douglas county, 
Tried below before Scorr, J. Reversed. 


The opinion contains a statement of the case. 


Charles Offutt and W. W. Morsman, for plaintiff in 
error: . 


The alternative writ contained no averment that the 
relator had applied to the board of transportation and 
exhausted the remedy there. The reniedy by mandamus 
cannot be invoked where relator has another remedy. 
(State v. Fremont, B. Gd M. V. BR. Co., 22 Neb. 313; State v. 
Fremont, BE. € M.V. R. Co., 23 Neb. 117; State v. Chicago, 
St. P. M. & O. RB. Co., 19 Neb. 482; State v. Republican 
Valley R. Co. 17 Neb. 647; Northern P. R. Co. v. Wash- 
ington Territory, 142 U. 8. 492.) 

The relator has no clear, legal right to demand, nor is 
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the respondent under any duty, specially enjoined by law, 
that its rates be fixed at a sum which will produce no more 
than a “fair, reasonable, and just dividend” to its stock- 
holders. (State v. City of Omaha, 14 Neb. 265; State v. Nel- 
son, 21 Neb. 572; State x. Cook, 438 Neb. 318; Stute v. Home 
Street R. Co., 43 Neb. 8380; State v. Merrell, 43 Neb. 575; 
Laflin v. State, 49 Neb. 614; Stone v. Farmers Loan & Trust 
Co., 116 U. S. 307; Dow v. Beidelman, 125 U. S. 680; 
Chicago, M. & 8. P. R. Co. v. Minnesota, 134 U. S. 418; 
Reagan v. Farmers Loan & Trust Co., 154 U. 8. 395; Chicago 
& G. 7. Rk. Co. v. Wellman, 143 U. S. 339; Steenerson v. 
Great Northern R. Co., 72 N. W. Rep. [Minn.] 713; Canada 
S. R. Co. v. International Bridge Co., 8 Ll. R. App. 723; 
Northern P. R. Co. v. Washington Territory, 142 U.S. 492; 
People t. New York, L. FF. d& W. R. Co., 104 N. Y. 58.) 

The alternative writ contained no averment of facts 
showing that the service sought to be coerced was a duty 
specially enjoined by law. The peremptory writ should 
not have been allowed. (Baltimore &€ O. R. Co. v. Mary- 
land, 21 Wall. [U. S.] 456; Chicago, B. & Q. R. Co. v. Iowa, 
94 U.S. 156; Mann v. Illinois, 94 U. S. 118; Peik v. Chi- 
cago & N. W. R. Co., 94 U.S. 164; Chicago, M. ES. P. R. 
Co. v. Ackley, 94 U. 8.179; Winona & S. P. R. Co. v. Blake, 
94 U. S. 181; Stone v. Farmers Loan & Trust Co., 116 U. 
S. 307; Dow v. Beidelman, 125 U. 8. 680; Chicago, M. & 
8. P. R. Co. v. Minnesota, 184 U. S. 418; Chicago & G. T. 
R. Co. v. Wellman, 143 U. S. 339; Budd v. New York, 143 
U.S. 517; State v. Chicago, M. & St. P. R. Co., 38 Minn. 298; 
Foreman v. Commissioners, 67 N. W. Rep. [Minn.] 207; 
State v. Young, 29 Minn. 474; State v. Fremont, EH. & M. 
V. R. Co., 22 Neb. 313; State v. Fremont, FE. & M. V. R. Co., 
23 Neb. 117.) 

The averments of discrimination are immaterial. 
(Western Union Telegraph Co. v. Call Publishing Co., 44 
Neb. 326.) 


John O. Yeiser, contra: 


Corporations or natural persons engaged as (1) com- 
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mon carriers, (2) as public monopolies, or (3) in a business 
in which the public has an interest are subject to regula: 
tion and control by the state. (People v. Budd, 117 N. Y. 
19; Dow v. Beidelman, 125 U. 8. 680; Wabash, S. L. & P. 
R. Co. v. Illinois, 118 U. 8. 568; Budd v. New York, 143 
U.S. 5387; Chicago, B. & Q. R. Co. v. Minnesota, 184 U. S. 
455; Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 217; 
Spring Valley Water Works v. Schottler, 110 U. 8S. 347; 
Brass v. Stoeser, 153 U. 8. 4038; Chesapeake & Potomac Tele- 
phone Co. v. Baltimore & Ohio Telegraph Co., 66 Mad. 399; 
Frederick v. Goshou, 30 Md. 446; State v. Nebraska Tele- 
phone Co., 17 Neb. 126; Haugen v. Albina Light & Water Co., 
21 Ore. 418; Mann v. /Tinois, 94 U. 8. 118.) 

Telephone companies are subject to regulation by 
reason of the fact of their being engaged in a business 
partaking of all three of the elements or principles which 
permit of the regulation of a business by the state. 
(Lough v. Outerbridge, 143 N. Y. 271; Stamford vr. Pawlett, 
1 Cromp. & Jerv. [Eng.] 57; Gard v. Callard, 6 M. & S. 
[Eng.] 69; Chicago & A. R. Co. v. People, 6+ TU. 11; 
State v. Nebraska Telephone Co., 17 Neb. 126; /Tockett rv. 
State, 105 Ind. 258; Stute v. Delaware & Atlantic Telegraph 
& Telephone Co., 47 Fed. Rep. 637; Ha parte State, 52 Ala. 
231; St. Louis, A. é 7. R. Co. vu. Philadelphia Fire Ass'n, 
60 Ark. 325; Ea parte Wall, 48 Cal. 279; Hwing v. Oroville 
Mining Co., 56 Cal. 649; Spinney v. Griffith, 98 Cal. 149; 
Green v. Aker, 11 Ind. 223; AWeCollom v. Pipe, T Kan. 122; 
St. Joseph Board of Public Schools v. Patten, 62 Mo. 444; 
Jerman v. Benton, 79 Mo. 148; Fusz v. Spaunhorst, 67 Mo. 
256; Price v. Smith, 24 8. BE. Rep. [Va.] 274; Supervisors 
v. Stout, 9 W. Va. 703; State v. Nebraska Telephone Co., 
17 Neb. 126; Hockett v. Stute, 105 Ind. 257; City of St. 
Louis v. Bell Telephone Co., 96 Mo. 623; Central Union Tele-— 
graph Co. ve Bradbury, 106 Ind. 1; Delaware & Atlantic 
Telegraph & Telephone Co. v. State, 50 Fed. Rep. 678; 
Central Union Telephone Co. r. State, 118 Ind. 194; People 
v. Budd, 117 N.Y. 22; Gillis c. Western Union Telegraph 
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Co., 61 Vt. 465; Bell Telephone Co. v. Commonwealth, 3 Atl. 
Rep. [Pa.] 825.) 

Although such business is and has been usually regu- 
Jated by the legislature, nevertheless, in the abseuce of 
legislation, it has been from time immemorial, and is 
now, the practice and custom to regulate such business 
by the judiciary. (Chicago, M. d 8S. P. R. Co. v. Minnesota, 
134 U. S. 458; Afunn v. Illinois, 94 U. S. 183; State v. 
Republican V. R. Co., 17 Neb. 647; Dow v. Beidelman, 125 
U.S. 687; Lough v. Outerbridge, 143 N. Y. 271; Wheeler 
v. Northern Colorado Irrigation Co., 10 Colo. 582; Attorney 
General v. Chicago & N. R. Co., 85 Wis. 588; Stern v. Metro- 
politan Telephone & Telegraph Co, 46 N. Y. Supp. 110; 
Menacho v. Ward, 27 Fed. Rep. 533; Stone v. Farmers Loan 
& Trust Co., 116 U. 8. 331; Augusta 8S. R. Co. v. Wrights- 
ville & 1. R. Co., T4 Fed. Rep. 527; Camblos v. Philadelphia 
c& R. &. Co., 4 Brewst. [Pa.] 563; People v. Chicago & A. 
I. Co., 130 11.181; 8 Am. & Eng. Ency. Law 916; Ruggles 
v. Illinois, 108 U. 8. 526; Chicago d A. R. Co. v. People, 67 
Til. 11; Shepard v. Milwaukee Gas Light Co. 6 Wis. 538; 
Niauford v. Paclett, 1 Cromp. & Jerv. [Eng.] 81.) 

A reasonable compensation was all that could be ex- 
acted by common carriers at common law. (Wheeler v. 
Northern Colorado Irrigation Co., 10 Colo. 589; Steenerson 
v. Great N. BR. Co., T2 N. W. Rep. [Minn.] 118; Willmer v. 
New York C. & W. R. RK. Co., 100 N. Y. 895; Chicago & A. 
k. Co. v. People, 67 WW. 11; Lough v. Outerbridge, 143 N. Y. 
271; Ruggles v. [linois, 108 U. 8. 531; Munn v. IMinois, 
94 U. 8. 118; Haughen v. Albina Light & Water Co., 21 Ore. 
411.) 

Relator has no other speedy and adequate remedy at 
law; but a new remedy being enacted without repealing 
the common law, the remedy is considered cumulative 
and a party may elect. (State v. Tryon, 39 Conn. 185; Hw 
parte Frank, 52 Cal. 610; Ruggles v. IWinois, 108 U. 8. 526; 
State v. Bethea, 43 Neb. 451; Gooch v. Stephenson, 13 Me. 
371; Candee v. Hayward, 87 N. Y. 658; Crittenden v, Wil- 
son, 5 Cow. [N. Y.] 165.) 
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The alleged duty of a common carrier is one specially 
enjoined by law, and may be enforced by mandamus. 
(State v. Nebraska Telephone Co., 17 Neb. 136; State v. Re- 
publican V. R. Co., 17 Neb. 656; State v. Joplin Water 
Works, 52 Mo. App. 319; Chesapeake & Potomac Telephone 
Co. v. Baltimore & Ohio Telegraph Co., 66 Md. 400; Central 
Union Telephone Co. v. State, 118 Ind. 194; Chicago & N. 
W. R. Co. v. People, 56 Tll. 367; State v. Delaware & At- 
lantic Telegraph & Telephone Co., 47 Fed. Rep. 6383; Augusta 
S. R. Co. v. Wrightsville & T. R. Co., T4 Fed. Rep. 527; 
People v. Chicago €& A. R. Co., 130 Tl. 181; Wheeler v. 
Northern Colorado Lrrigation Co., 10 Colo.. 582; Haughen 
v. Albina Light & Water Co., 21 Ore. 423; People v. New 
York 0. é H. R. R. Co., 28 Hun [N. Y.] 543; Stamford v. 
Pawlctt, 1 Cromp. & Jerv. [Eng.] 81; Swan v. Williams, 
2 Mich. 439; Railroad Commissioners v. Portland & O. C. 
R. Co., 63 Me. 279.) 


RaGAan, C. 


The Nebraska Telephone Company is'a corporation or- 
ganized and existing under the laws of the state, having 
its principal office and place of business in the city of 
Omaha, and owns and operates a telephone plant in 
that city. John O. Yeiser is by profession a lawyer and 
a citizen of said city of Omaha. Yeiser desired a tele- 
phone placed in his law office for his own use and re- 
quested the telephone company to furnish him an instru- 
ment properly connected, and afford him telephonic serv- 
ice. The telephone company refused to comply with this 
request unless Yeiser would pay it for such instrument 
and service the sum of $5 per month in advance. Yeiser 
claimed that this sum was an unreasonable and exorbi- 
tant charge, refused to pay the same, but tendered the 
telephone company $9 as compensation for the service re- 
quired of it for three months and demanded that it sup- 
ply him with the telephone and telephonic service for 
that length of time. ‘This demand was refused and 
Yeiser. thereupon applied to the district court for, and 
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obtained, a peremptory writ of mandamus directed to the 
telephone company commanding it to furnish Yeiser the 
telephone and telephonic service required by him for 
three months for the sum of $9. The telephone company 
has brought this judgment here for review. 

1. Section 1, article 8, chapter 72, Compiled Statutes, 
provides that all charges made for any service rendered 
or to be rendered by the common carriers of the state 
shall be reasonable and just, and every unjust and un- 
reasonable charge for such service is prohibited and de- 
clared to be unlawful. By section 11 of said article and 
chapter certain state officers are constituted a board of 
transportation, and section 12 of said article and chapter 
defines the powers and duties of said board of transpor- 
tation with reference to the common carriers of the state. 
Construing this statute this court held in State v. Fremont, 
EL & MV. R, Co., 22 Neb. 318, that the board of trans- 
portation had authority to determine what were just and 
reasonable charges for a service rendered or to be ren- 
dered by common carriers, and that said board of trans- 
portation was invested with jurisdiction to fix, prescribe, 
and determine the charges which a common carrier 
might demand and receive for a service rendered or to be 
rendered by it, subject only to the limitation that the rate 
or charge fixed by the board should be just and reason- 
able. The legislature of 1897 (Session Laws, ch. 56; Com- 
piled Statutes, ch. 72, art. 8, sec. 24) conferred upon this 
board of transportation the same and all the powers over 
the telephone, telegraph, and express companies of the 
state that it had over common carriers or railroad cor- 
porations of the state. In other words, if the statutes 
just referred to are valid, and we have placed a correct 
construction upon them, the legislature has conferred 
upon this board of transportation not only jurisdiction to 
inquire into charges of extortion and unjust discrimina- 
tion on the part of telephone companies, and to make 
suitable orders for the redress of such grievances upon 
the complaint of the person aggrieved, but has also in- 
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vested the board of transportation with authority to fix 
and determine to what compensation a telephone com- 
pany shall be entitled for any service rendered or to 
be rendered by it, subject to the limitation that the 
scale of prices fixed which the telephone company may 
charge for services to be rendered by it shall not be un- 
reasonable or unjust, either to the telephone company 
or to its patrons. 

State v. Chicago, St. P. & M. R. Co., 19 Neb. 476, was a 
mandamus proceeding instituted in this court to compel 
the respondent to build a depot, side tracks, switches, and 
cattle yards at a certain point on its road. But this court 
held that whether the railway company should be com- 
pelled to build a depot at the place requested was a ques- 
tion—in the first instance at least—for determination by 
the board of transportation; that the legislature by the 
statute just quoted had committed the determination of 
that question to that board; that because the board was 
a special tribunal created for the purpose of determining 
the question, its powers in that respect must be ex- 
hausted before the court would interfere by mandamus 
to compel the railroad company to bnild the depot. We 
think this case controls the one at bar. So far as the 
record before us discloses no application has ever been 
made by the relator to the board of transportation to 
have it determined whether the charge of $5 per month 
demanded by the telephone company for the use of a tel- 
ephone and telephonic service is unreasonable and ex- 
orbitant, whether $3 per month for the use of a telephone 
' and telephonic service is a reasonable charge, nor that 
the board has fixed a scale of reasonable charges which 
the telephone company may exact for a service performed 
or to be performed by it. It is a familiar principle that 
a litigant will not be permitted to invoke the extraordi- 
nary remedy of mandamus where an express statute af- 
fords him an adequate remedy for the redress of the 
grievance of which he complains, and this is the prin- 
ciple upon which the case just cited rests. 


. 
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A statute of the state of Indiana required each rail- 
way company of the state to file with the auditor of the 
county where its principal office was situate a statement 
of the amount of its capital stock for the purposes of tax- 
ation. ‘his statement was to be filed between the first 
of January and the first of June each year. Another 
statute provided that if a railway company of the state 
failed to file with such auditor such statement, then it 
should be the duty of the auditor himself to make the 
statement, or list for the purposes of taxation the amount 
of the capital stock of such railway company, determin- 
ing the facts in the manner provided by statute. A 
railway coupany of the state neglected to file with the 
auditor of the county where its principal office was lo- 
cated, between the first of Jannary and the first of June, 
a statement of the amount of its capital stock, and there- 
upon the auditor of state instituted a proceeding in man- 
danius to compel the railway company to make and file 
such statement with such county auditor. The district 
court awarded the mandamus as prayed. But the su- 
preme court reversed the judgment of the district court, 
saying: “If it were not provided by statute that, upon 
failure of the railroad company to file such statement 
within the time required by law, the auditor of the 
county shall proceed to make the same, a mandamus 
would doubtless lie to compel the officers of the railroad 
to furnish the list after the time had expired; but the 
rule is well established that mandamus will not lie where 
the statute has expressly provided another adequate rem- 
edy.” (Louisville & N. A. R. Co. v. State, 25 Ind. 181.) To 
the same effect are State v. Board of Supervisors, 29 Wis. 
79, and Marshall v. Sloan, 35 Ia. 445. 

2. The respondent in the case at bar is a private cor- 
poration. By permission of the city of Omaha it is oc- 
cupying the streets and alleys of that municipality with 
its poles, wires, and other appliances used in the con- 
duct of the business in which it is engaged. It is a com- 
mon carrier of news and intelligence. It is a corporation 
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affected with a public use—a public service corporation 
—and as such it has assumed and is charged with certain 
public duties, among which are to furnish for a reasona- 
ble compensation to any inhabitant of the city of Omaha 
a telephone and telephonic service, and to charge each of 
its patrons for the service rendered or to be rendered the 
same price it charges every other patron for the same 
service under substantially the same or similar conditions; 
(State v. Nebraska Telephone Co., 11 Neb. 126; American 
Water Works Co. v. State, 46 Neb. 194; Western Union Tele- 
graph Co. v. Call Publishing Co., 44 Neb. 326.) But the judg- 
vent under consideration determines not only that the tel- 
ephone company shall render for the relator the service 
required by him, but fixes and determines as well what 
compensation the relator shall pay to the respondent for 
such service. This judgment then, in effect, determines, 
decides, and fixes the charges which the respondent may 
lawfully exact for services to be rendered in future by 
it to its patrons. Where a public service corporation has 
performed a service and sues to recover therefor, in the 
absence of an express contract for a specific compensa- 
tion, the measure of its damages is a reasonable com- 
pensation for the services performed, and whether the 
compensation which it demands is reasonable is a judi- 
cial question. Where the legislature has fixed the com- 
pensation which a public service corporation may exact 
for the performance of a service, then the reasonable- 
ness of the compensation so fixed by the legislature—that 
is, whether the limiting of the corporation to the compen- 
sation fixed by the statute would result in a confiscation 
of the corporation’s property—is a judicial question. 
(Smyth v. Ames, 18 Sup. Ct. Rep. 418.) But the power— 
- the jurisdiction—to determine what compensation a pub- 
lic service corporation may exact for service to be ren- 
dered by it we understand to be a legislative and not a ° 
judicial function. In the case at bar the respondent had 
not performed services and sued to recover the compensa- 
tion. If it had, the relator might have defended upou 
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the ground that the compensation demanded was unrea- 
sonable and the court would have had jurisdiction to de- 
termine the question. The case at bar is not a suit by the 
relator for damages against the respondent for its neglect 
and refusal to render to him for a reasonable compensa- 
tion the service he demanded. In the case at bar the 
relator did not pay the compensation alleged to be ex- 
orbitant, which the respondent demanded, and then sue 
to recover back the excess. Had he done so, it may be 
that the court would have had the power to determine 
whether the compensation actually demanded and re- 
ceived by the respondent was unreasonable. But here 
the court determines that the respondent shall perform 
for the relator a specific service for three months for a 
specific sum of money. This in effect was a determina- 
tion by the court that $3 per month was a reasonable 
compensation for the service required to be rendered by 
the respondent and a fixing of the compensation for such 
service at that price for the future. 

We think the history of the legislation of the en- 
tire country shows that the power to determine what 
compensation public service corporations may demand 
for their services is a legislative function and not a ju- 
dicial one. If the courts may determine what compen- 
sation a telephone company may exact for a service to 
be rendered in the future, we know of no reason why the 
courts may not determine the freight and passenger rates 
which the railway corporations of the state may charge 
for the transportation of freight and passengers; and 
yet the framers of our constitution recognized that this 
power to fix the compensation of public service corpora- 
tions was a legislative one, as by that instrument they 
expressly confer upon the legislature the power, from time 
to time, to pass laws establishing reasonable rates or 
charges for the transportation of passengers and freight. 
(Constitution, art. 11, sec. 4.) And it is evident that the 
legislature has acted upon the theory that this power to 
fix the compensation of public service corporations is 
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one vested in it by the constitution. This is evident from 
its creation of the board of transportation and the powers 
conferred upon that board; and as late as 1897 the lee- 
islature conferred authority upon the mayor and council 
of cities of the metropolitan class to fix and determine 
by ordinance what compensation telephone companies 
doing business within such cities might charge and exact 
for services rendered or to be rendered by them. (Com- 
piled Statutes, ch. 12a, sec. 131.) Fixing the compensa- 
tion which public service corporations may charge for 
services to be rendered by them is legislating. It is law- 
making. The power of the courts is limited to declaring 
what the law is, and they are precluded by the constitu- 
tion from performing legislative funetions; and though 
the courts of the land have from time to time declared 
laws fixing the compensation which public service corpo- 
rations might charge for services to be rendered by them 
void because the compensation fixed by the law was un- 
reasonable in that the enforcement of the statute would 
confiscate the corporation’s property, and thereby de- 
prive it of its property without due process of law, we 
know of no court which has ever claimed that it had au- 
thority to determine what compensation would be a rea- 
sonable one for a service to be performed by such cor- 
poration. 

The relator must address himself for relief from the 
grievances of which he complains to the legislative power 
of the state—to the legislature itself, to the board of 
‘transportation, to the mayor and council of the city of 
Omaha. If the compensation now charged and exacted 
by the telephone companies of the state is exorbitant and 
unreasonable, we must presume that the board of trans- 
portation, the mayor and council of the city of Omaha, 
and the legislature of the state, one and all of them, will 
investigate the matter and prescribe a scale of reasonable 
charges. The judgment of the district court is reversed 
and the proceeding dismissed. 


REVERSED AND DISMISSED. 
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AGNES 8. CAMPBELL, APPELLEE, Vv. MaATrHEW O’CoNNOR 
EL AL., APPELLANTS. 


FILED JUNE 23,1898. No. 8197. 


1. Payment to Agent: Proor or AGENT’s AUTHORITY. One claiming 
the benefit of a payment of a negotiable instrument, to a person 
other than the owner, who does not produce the instrument or 
have it in his possession, must show that such person had au- 
thority or apparent authority, under the law of agency, to re- 
ceive payment. 


The collection by a third person of installments of 
interest on a negotiable instrument confers no authority or ap- 
parent authority on such person to receive payment of the prin- 
cipal when it matures, 


3. Mortgages: PAYMENT TO ONE Not AUTHORIZED TO RECEIVE It: 
Ricurs or INNOCENT PURCHASER: CONSTRUCTIVE SERVICE. A bor- 
rowed of B money wherewith to pay a mortgage on his land, 
and secured the same by a mortgage to B. B did not pay the 
money to A, but undertook to discharge the first mortgage there- 
with. He paid to a person not authorized to receive payment 
and who did not account to the holder of the first mortgage. 
Suit was begun to foreclose the first mortgage. After such suit 
was begun, but before A lad answered and before the record 
disclosed the connection between the two mortgages, B sold his 
note and mortgage to a stranger without notice, and before the 
note secured by the mortgage had matured. Held, That there 
had been no payment of the first mortgage, and that the failure 
of consideration for the second was not an available defense as 
against the innocent purchaser. Held, further, That only con- 
structive service having been had on B in the foreclosure case, 
and B not having appeared therein, no relief could be given in 
that case to the mortgagor against B. 


APPEAL from the district court of Dodge county. 
Heard below before MARSHALL, J. Affirmed. 


C. Hollenbeck, for appellants. 
Loonus & Abbott and W. J. Courtright, contra. 


IRVINE, C. 


Agnes 8. Campbell brought this suit to foreclose a 
mortgage alleged to have been given by Matthew O’Con- 
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nor and wife to secure a note for $450. The mortgage 
and note were made to C. H. Toncray, and were by him 
sold to the plaintiff, he indorsing the note and the cou- 
pons evidencing the interest thereon, but no assignment 
of the mortgage having been either recorded or executed. 
Charles H. Smith intervened, alleging the making and 
delivery of another note of like amount, likewise secured 
by mortgage on the same land, by the O’Connors to the 
Attna Life Insurance Company, and its transfer before 
maturity to Smith for a valuable consideration. The 
O’Connors pleaded payment of the Campbell mortgage 
and, somewhat in a double aspect, pleaded that if it had 
not been paid no consideration existed for the Smith 
mortgage. There was a decree foreclosing both mort- 
gages and the mortgagors appeal. 

The facts, so far as disclosed, are not open to much 
doubt. O’Connor, in 1885, borrowed $450 from Toncray, 
executing his note with interest coupons attached, and 
his mortgage securing the same. Soon after Toncray, 
through a broker, sold the note and mortgage to the 
plaintiff. O’Connor, as interest matured, paid it to Ton- 
eray either directly or through a bank, and at once or in 
a short time thereafter received from him the coupons. 
Toncray had no authority to collect even the interest, and 
the plaintiff had no knowledge of his doing so, the broker 
referred td making her the payments and receiving from 
her the coupons, sometimes, apparently, before payment 
had been made to Toncray. As the note approached 
maturity, in 1890, O’Connor arranged with the Autna Life 
Insurance Company to obtain a loan wherewith to pay 
the Toncray mortgage. The money was sent in the form 
of a check or draft to one McVicker, who was either the 
agent of the Aitna company or a broker acting in this 
instance for it, and McVicker paid the money to Toncray. 
There was at this time the final interest coupon overdue 
and in the hands of Toncray, having apparently been 
paid by the eastern broker. The whole amount was paid 
by MecVicker, Toncray surrendering the coupon and 
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promising to obtain the principal note in a few days. 
Toncray afterwards entered satisfaction of the first. mort- 
gage on the margin of the record. McVicker treated 
the matter as completed and the AStna mortgage was re- 
corded. Toncray did not remit the principal to the 

owner of the note. . 

As between the plaintiff and the O’Connors the case is 
simple. The note was negotiable and it was paid to the 
payee, who had sold it, who did not produce it or have it 
in his possession. Under such circumstances the party 
claiming the benefit of the payment must show that the 
person to whom payment was made was authorized to 
receive payment. (South Branch Lumber Co. v. Littlejohn, 
31 Neb. 606; First Nat. Bank of Omaha v. Chilson, 45 Neb. 
257; Bull v. Mitchell, 47 Neb. 647; Richards v. Waller, 49 
Neb. 639.) Conceding that the circumstances vested in. 
Toncray apparent authority to receive payment of the 
interest, this conferred neither actual nor apparent au- 
thority to collect the principal. (Bull v. Mitchell, supra; 
Richards v. Waller, supra.) There were in the evidence 
certain features which tended to satisfy this burden, but 
there was direct testimony and there were significant 
circumstances opposed thereto, and the finding is in this 
respect fully warranted by the proofs. 

As to the second mortgage the inference is irresistible 
that the AStna company, knowing of the first mortgage 
and that it was lending money to discharge it, did not 
pay the money to O’Connor, but undertook, through a 
man it made its own agent for the purpose, to see to the 
application of the money. This man paid to Toncray, 
and the blunder was his and not O’Connor’s. O’Con- 
nor therefore never obtained the benefit of the second 
mortgage, and, had it remained in the hands of the A‘tna 
company, he would, under the evidence before us, have 
a perfect defense thereto. Before it became due accord- 
ing to its terms it was sold to Smith, and the evidence is 
uncontradicted that he had no connection with the Attna 
company, paid full value, and had no notice of the defect. 
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It is true that he did not buy until after this suit was com- 
menced, and it is argued that he took subject to the con- 
dition of affairs then existing and obtained no greater 
rights than his assignor. He bought, however, before 
the O’Connors filed their answer, and there was nothing 
prior to that disclosed by the record which was calcu- 
lated to put him on inquiry or charge him with notice. 
True he would be informed by the pendency of the suit 
that the purported release of the first mortgage by Ton- 
cray was resisted by plaintiff claiming as Toncray’s as- 
signee, but there was nothing in that fact to indicate 
that the second mortgage had been made to obtain 
money to discharge the first, that the money had not in 
fact been advanced to O’Connor, or that O’Connor had 
any defense to the second mortgage. The district court 
properly protected the second mortgagee’s assignee. It 
is apparent that O’Connor has suffered a wrong, but this 
was committed by the second mortgagee or its agent, and 
the note having passed into the hands of an innocent 
holder for value before maturity, relief must be sought 
personally against the second mortgagee. There is a 
conditional prayer in the answer of O’Counor for such 
relief, but the record shows that constructive service only 
was had on the AStna company and that it did not appear 
in the action. No personal judgment can therefore be 
rendered against it. : 
AFFIRMED. 


Simon J. LONERGAN Vv. Mary A. LONERGAN, EXECUTRIX. 
FILED JUNE 23, 1898. No. 8192. 


1. Pleading: EvIpENcE. It is not error to exclude evidence irrelevan 
to the issues as made up, although the court may have errone- 
ously stricken from the pleadings averments to which such evi- 
dence would be relevant. The error in such case would be in 
ruling upon the pleadings and not in ruling upon the evidence. 


TRANSCRIPT OF FOREIGN JUDGMENT: HARMLESS 
Error. An action was brought on a foreign judgment. The 


45 


2. 
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defendant pleaded matter by way of set-off or counter-claim, 
which was on motion stricken from the answer, and the court, 
refused Jeave to file an amended answer containing the same 
matter. The transcript of the proceedings leading to the judg- 
ment sued on was on the trial introduced in evidence and dis- 
closed an adjudication adverse to the defendant of all the matters 
so stricken out. Held, That the rulings on the pleadings whereby 
the defendant was prevented from alleging such matters, if erro- 
neous, were not prejudicial to the defendant. 


8. Review: PresuMPTION oF SUPERSEDEAS: ForEIGN Laws. No pre- 
sumption arises in this state from the fact that an appeal or 
proceedings in error have been taken, that the judgment sought 
to be reviewed has been superseded, and no such presumption 
will be indulged in the case of the judgment of another state, 
unless the law of that state be in that respect proved to be dif- 
ferent from our own. i 


4. Foreign Judgment: Errrot. The courts of this state cannot refase 
to give effect to a foreign judgment which has not been super- 
seded, merely because it was erroneously rendered, or because it 
seems probable that it may be reversed by an appellate court. 


5. Pleading and Proof. Averments not denied by the answer to a 
petition or a supplemental petition are taken as true, and need 
not be proved. 


Error from the district court of Custer county. Tried 
below before HoLcomB, J. Affirmed. 


F. G. Hamer, for plaintiff in error. 
J. A. Cordeal, contra. 


IRVINE, C. 


This was an action by Thomas Lonergan against Simon 
J. Lonergan on a judgment alleged to have been recov- 
ered in Leavenworth county, Kansas. The plaintiff had 
judgment and the defendant brings the case here for re- 
view. 

The numerous assignments of error may be grouped 
into a few classes. One class relates to the refusal of 
the trial court to permit the defendant to introduce cer- 
tain evidence for the avowed purpose of establishing a 
set-off or counter-claim against the demand of the plain- 
tiff. There were no issues made by the pleadings to 
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which such evidence was relevant. Defendant sought to 
inject such issues into the case, but was precluded from 
doing so by rulings of the court on motions. The ques- 
tions sought to be raised properly relate to these rulings 
and not to rulings upon the evidence as the issues were 
finally made up. Evidence not relevant to the issues 
should be exeluded, even though the court may have 
erred in excluding from the pleadings matter which if 
it remained would have made such evidence relevant. 
As stated, the suit was on a judgment recovered in 
Kansas. The defendant in his answer set up many facts 
from which it was claimed that a set-off or counter-claim 
resulted. From the answer it also appeared that the 
Kansas judgment had been the result of litigation be- 
“ween partners, and all the matter set up in the answer 
elated to partnership transactions prior to the proceed- 
nes in Kansas. The court on motion struck from the an- 
swer these ayerments. Subsequently, an amended an- 
swer was filed without leave and was stricken from the 
files. The defendant then moved for leave to file such 
amended answer and such leave was refused, for the rea- 
son that the amended answer did not constitute a de- 
fense. All these rulings are complained of, but we need 
not review the proceedings in detail, because from the 
transcript of the proceedings in Kansas, subsequently 
offered in evidence, it appears that they took the form of 
an accounting between partners, all the matters stricken 
from the answer and the amended answer in this case 
were then pleaded, and the record shows an adjudication 
thereof. They could not, therefore, be successfully 
pleaded in this case, and if it was error to strike them 
from the pleadings it was error without prejudice to the 
defendant. A reply of res judicata and the offer in evi- 
dence of the transcript would have estopped the defend- 
ant as to such matters if they had been permitted to 
remain in the record. It is asserted, it is true, that the 
action in Kansas was an action of deceit and that the 
court in that action was without authority to take an ac- 
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count of the partnership transactions. While this would 
affect only the regularity of the proceedings and not the 
jurisdiction of the court to render the judgment, it may 
be observed that the defendant in that case pleaded the 
matters which he here tries to assert, and asked that the 
accouuting be had. 

One of the defenses not stricken out was an averment 
that the Kansas case had been taken to the supreme court 
of that state for review and that the judgment sued on 
had been thereby superseded. The evidence is possibly 
sufficient to show that the case had been appealed, but 
the Kansas statute offered in evidence shows that a su- 
persedeas is there effected only by order of the supreme 
court, and there is no evidence of such an order. It is ar- 
gued that a supersedeas should be presumed, but we 
think not. An appeal or a proceeding in error does not 
here operate as a supersedeas of itself, and the IXausas 
law, so far as it was proved, indicates that the same is 
true in that state. The burden was on the defendant to 
show that the judgment had been superseded. 

The Kansas judgment is assailed for several reasons, 
but all these go to the correctness of the proceedings and 
not to the jurisdiction of the court or to any other mat- 
ter reaching the validity of the judgment. However er- 
roneous the judgment may have been we must enforce it 
when invoked here, unless it was void. 

But, it is said, the proceedings were so plainly errone- 
ous that it is clear that the supreme court will reverse 
the judgment. We cannot inquire into the regularity of 
those proceedings even on that theory. The judgmeut 
was rendered, the court had jurisdiction, no fraud in ob- 
taining it is shown, and it does not appear that it has yet 
been reversed or its operation superseded. We must give 
it full faith and credit and not anticipate a reversal. If it 
should be reversed, perhaps the defendant by appropriate 
proceedings may have relief against the judgement here 
rendered and based thereon, but while it stands its cor- 
recthess must be presumed. 
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It is said that there was a failure to prove the repre- 
sentative capacity of the present plaintiff. While Thomas 
Lonergan brought the ‘action there was filed what is 
called a supplemental petition by Mary A. Lonergan, al- 
leging his death and that she had been appointed and 
had qualified as executrix of his will. No order of re- 
vivor appears to have been made, but the defendant an- 
swered the supplemental petition and did not deny any- 
of the averments from which flows the right of the pres- 
ent plaintiff to maintain the suit. No evidence was 
therefore required as to those averments. Finally it is 
said that the court erred in trying the case in advance of 
other cases set for trial. No facts appear to support such 
an assignment, even if its soundness in law should be 
conceded. 

AFFIRMED. 


JOHN MANFULL V. A. D. GRAHAM, 
FILED JUNE 23,1898. No. 8199. 


1. Infants: GUARDIAN Ap Lirem: JupemEnrs. Where infant defend- 
ants have been regularly summoned, the failure to appoint a 
guardian ad litem to represent them is an error merely and does 
not render ° void the judgment entered. Parker v. Starr, 21 Neb. 
680, followed? 


: DECREE: VACATING JUDGMENT. Section 442 of the Code of 
Civil Procedure, providing that “it shall not be necessary to re- 
serve, in a judgment or order, the right of an infant to show 
cause against it after his attaining full age; but in any case in 
which, but for that section, such reservation would have been 
proper, the infant, within one year after arriving at the age of 
twenty-one years, may show cause against such order or judy- 
ment,” does not give an infant on arriving at his majority an 
absolute right to have the judgment set aside, but only to show 
cause against it, and does not extend that right beyond those 
cases in which under the old practice such right was reserved in 
the decree. 


3. : : : SALE or Lanp. Under section 442, above 
quoted an infant is not entitled to a day in court after reaching 
his majority to show cause against a judgment ordering the sale 
of his lands, 
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4. Judgment Against Infant: PRocEEDING To VacaTE. An infant 
against whom an erroneous judgment has been entered imay 
have it set aside under the provisions of sections 602 of the 
Code, provided his disability did not appear in the record nor 
the error in the proceedings. If those facts did so appear he 
niust proceed by petition in error. 


5. Judicial Sale: Tittm or Purcuaser: Vacatinc JupGMEentT. The 
title of a stranger derived through a sale under a judgment is 
not defeated by a subsequent vacation of the judgment, whether 
such vacation be by proceedings in error or under section 602 of 
the Code. 


6. Judgment Against Infant: Action To VacaTE. An original suit 
cannot be maintained to vacate an erroneous judgment against 
an infant, without at least showing a good defense to the first 
action, 


Error from the district court of Buffalo county. Tried 
below before Sixciatr, J. Affirmed. 


Leslie G. Hurd, for plaintiff in error. 
B. O. Hostetler, contra. 


IRVINE, C. 


Graham brought suit against Manfull and his wife to 
foreclose a contract for the sale of land, alleging that 
Manfull had failed to make the payments of purchase- 
money as provided. A decree was rendered directing 
the sale of the land to satisfy the amount found due un- 
der the contract. It is conceded that Mrs. Manfull’s in- 
terest is only such as results from the marital relation. 
The defense interposed by Manfull was that Graham's 
contract required him to tender a good title in fee simple 
and that he was unable to do so because he claimed under 
a purchaser at a sale foreclosing a mortgage, and the fore- 
closure was ineffective. The defect in the foreclosure 
proceedings was that an undivided half interest was in 
certain minors and that no guardian ad litem had- been 
appointed to represent them. 

While the answer alleges a failure to serve process on 
the infants, the stipulation of facts on which the case 
was tried discloses no such defect. Where infants are 
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regularly summoned, the failure to appoint a guardian 
ad litem is an error only and does not render void the 
judgment entered. Such has been the rule with regard 
to insane defendants. (/cAlister v. Lancaster County 
Bank, 15 Neb. 295; AMWcCormick v. Paddock, 20 Neb. 486.) 
In the former case it was intimated that there might be 
a distiuction as to infants, but it was afterwards held 
that there is no such distinction, and that the rule as to 
infants is the same. (Parker v. Starr, 21 Neb. 680.) Par- 
ker v. Starr establishes a rule of property, and moreover 
is in accord with the best considered cases. It will not 
now be departed from. 

Irom the foregoing it follows that the sale made under 
the foreclosure decree was not void, and that it passed 
title to the purchaser. But it is said that the infant de- 
fendants have not yet reached their majority and may 
still be heard to question the regularity of the proceed- 
ings, that therefore the defendant is not required to ac- 
cept a title that may be so attacked. The briefs do not 
indicate very clearly what procedure is still deemed open 
to the infants. We can conceive of no possible remedy 
which may remain open unless it be by virtue of section 
442 or section 602 of the Code of Civil Procedure, by pro- 
ceedings in error, or by original action in the nature of 
a bill in equity. 

Section 442 provides: “It shall not be necessary to re- 
serve, in a judgment or order, the right of an infant to 
show cause against it after his attaining full age; but in 
any case in which, but for this section, such reservation 
would have been proper, the infant, within one year after 
arriving at the age of twenty-one years, may show cause 
against such order or judgment.” For several reasons 
no right could be claimed by these infants under that 
section. In the first place the right there protected is 
not an absolute right to have the judgment set aside, but 
it is only to show cause against it. It is not here dis- 
closed by pleadings or by proof that any such cause ex- 
ists. The failure to appoint a guardian ad litem is not 
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such cause. The section quoted recognizes the old chan- 
cery rule, based not on formal defects in the proceedings, 
but on the theory that the infant was not bound by the’ 
answer of the guardian ad litem, and might show cause 
against a decree as well where he had been represented 
by guardian as where he had not, and this by showing 
either substantial error, or a defense which had not been 
interposed. The relief accorded was entirely independ- 
ent of representation by guardian, and the fact that no 
guardian had been appointed would be immaterial under 
this section. Again it was not in all cases that the infant 
was so accorded his day in court after reaching his ma- 
jority. The statute does not extend his former rights in 
that respect, but merely makes it unnecessary to ex- 
pressly reserve the right in the decree, and allows the 
right to be asserted only in such cases as, according to the 
old practice, such express reservation would be proper. 
Where the decree directed the sale of the infant’s lands it 
was under the fornier practice binding on the infant and 
he had no day in court to show cause against it. (Booth 
v. Rich, 1 Vern. [Eng.] 295; Mills v. Dennis, 3 Johns. Ch. 
[N. Y.] 367.) In this respect there was a distinction be- 
tween a decree ordering a sale and a strict foreclosure. 
That portion of section 602 which might be applicable 
is as follows: “A district court shall have power to va- 
cate or modify its own judgments or orders, after the 
term at which such judgment or order was made. * * * 
Fifth, For erroneous proceedings against an infant, mar- 
ried woman, or person of unsound mind, where the condi- 
tion of such defendant does not appear in the record nor 
the error in the proceedings.” It will be observed that it 
is only where the condition of the defendant does not ap- 
pear of record nor the error in the proceedings that this 
section applies. The object of the exception is not at 
first manifest. The supreme court of Ohio, construing a 
similar provision, said the reason seemed to be that if the 
defendant’s condition appeared of record it would attract 
the attenton of the court and so insure due scrutiny. 
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(Carey v. Kemper, 45 O. St. 93.) We think, however, that 
a better reason is that proceedings in error may be 
brought within one year after such a disability is re- 
moved, and if the condition of the defendant and the error 
are disclosed by the record such proceedings afford a 
remedy. Otherwise section 602 becomes available. 
This seems to be the construction implied in Jennings v. 
Simpson, 12 Neb. 558, from the citation therein of Yaple v. 
Titus, 41 Pa. St. 195. In the present case whether the 
condition of the infants appeared of record is not dis- 
closed, but that fact is not material. If it was disclosed 
and the foreclosure decree should ultimately be reversed 
on error the purchaser would be protected by the express 
terms of section 508 of the Code of Civil Procedure. (Mc- 
Ausland v. Pundt, 1 Neb. 211; Green v. Hall, 48 Neb. 275.) 
If, on the other hand, their condition did not appear of 
record we still think that section 508 applies, and that 
the title of the purchaser would not be defeated or af- 
fected by a subsequent vacation of the judgment. Va- 
cating judgments under section 602 is referred to under 
the title of “reversals” by the court rendering the judg- 
ment, and we do not think that section 508 in using the 
word “reversal” contemplated only a reversal by an ap- 
pellate court. It meant a reversal by any court author- 
ized to set aside the judgment. Its policy was to protect 
purchasers at sales under judgments which had been ren- 
dered by courts of competent jurisdiction in the premises, 
no matter how erroneous might be the proceedinys lead- 
ing to the judgment. Independent of any statute a title 
so derived is not defeated by a subsequent vacation of 
the judgment. (Allman v. Taylor, 101 Tl. 185; Hngland 
v. Garner, 90 N. Car. 197.) 2 

A sufficient .eason why the title is not hazarded by an 
original action is that the defendant suggests no equity 
in favor of the minors or no defense to the foreclosure. 
This would be necessary to maintain an original case 
and it would indeed be necessary to a proceeding under 
section 602, 


(_- 
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As it was not shown that the plaintiff’s title was de- 
fective or even threatened, the judgment of the district 
court was right. 
AFFIRMED. 


W. B. Van SANY ET AL., V. DENNIS M. FRANCISCO. 
FILED JUNE 23, 1898. No. 8155. 


1. Appeal from County Court: Dreraunt or Orricer. The rule 
whereby the right to appeal from the county court or a justice 
of the peace is not destroyed by failure to perfect the appeal 
within the time limited by Jaw, where the delay is caused solely 
by the default of the officer, relates only to the failure of the 
officer to perform a duty imposed upon him by law. If the 
officer undertakes to perform some act not so required of him, 
he does so as the agent of the appellant, and his neglect is at- 
tribntable to the appellant himself. 


: DELIVERY OF TRANSCRIPT. It is the duty of the 
county judge or justice of the peace to make out a transcript 
and on demand to deliver it to the appellant or his agent, but the 
demand and the delivery should be at the office of the officer. 
It is not his duty to deliver a transcript at some other place, by 
mail or messenger. 


Error from the district court of Douglas county. 
Tried below before Buarr, J. Affirmed. 


Frank T. Ransom, for plaintiffs in error. 
Thomas & Nolan and H. 0. Murphy, contra. 


IRVINE, C. 


Francisco recovered a judgment against the plaintiffs 
in error in the county court of Douglas county. The 
judgment was rendered June 14,1895. An appeal under- 
taking was filed in due time, but the transcript was not 
filed in the district court until July 18, four days after 
the statutory time had elapsed. On the application of 
Francisco the appeal was dismissed, and this proceeding 
.s brought before us for review. : 

_ The evidence on which the district court acted tends to 
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show that plaintiffs ordered the preparation of a tran- 
script in due season and that it was prepared in ample 
time to have permitted the perfecting of the appeal. It 
seems, however, that a usage exists in the county court 
of Douglas county whereby a book is kept in which at- 
torneys enter applications for transcripts anid similar 
orders. It is also the usage to make transcripts as so or- 
dered, and, with persons of known standing, to deliver 
them by mail or messenger as may be directed. The at- 
torney for plaintiffs in error sent a clerk to the county 
court and the clerk there entered, according to instruc- 
tions, in the order book the title of the case, its docket 
number, and the words: “Transcript. Send to I’. T. Ran- 
som,” he being the attorney. By some mistake the trans- 
script was placed in a drawer after its preparation and 
was not sent to the attorney, and he, relying on receiving 
it as directed, neglected to send for it until too late to file 
it within the proper time. 

In several cases it has been held that if the appellant 
do all of him required and is not negligent, he cannot be 
deprived of his appeal by the failure of the justice or 
county judge to perform his duty. These cases are all 
where the officer has failed to perform some duty required 
of him in his official capacity, as to prepare the transcript, 
to make up his record, etc. On the other hand, it has 
been held that where the officer undertook to go beyond 
his duty and to perform some service not required of him 
by law, be was then acting as the agent of the appellant, 
and his failure to perform such extra-official acts would 
not excuse the appellant. (Gifford v. Republican V. & K. 
R. Co., 20 Neb. 538; Umon P. R. Co. v. Marston, 22 Neb. 
721.) ‘hese were cases where the ofticer undertook to 
file the transcript in the district court, but they are like 
the case before us in principle. Unless it was the official 
duty of the county judge to send the transcript to appel- 
lant’s attorney, his failure to do so would not excuse the 
default. Appeals in civil cases from the county court to 
the district court are governed by the same rules as ap- 
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peals from a justice of the peace. (Compiled Statutes, 
ch. 20, sec. 26.) Code of Civil Procedure, section 1008, 
makes it the duty of a justice of the peace to make out a 
certified transcript and “on demand deliver the same to 
the appellant or his agent.” The word “deliver” is not 
there used in the sense of sending it by mail or messenger. 
Plainly it contemplates a demand at the office of the jus- 
tice and a delivery there to the appellant or his agent. 
If appellants or their agent had called at the county court 
for the transcript it would have been delivered to them. 
Not having done so the default was their own. The us- 
age relied on may be one operating for the convenience 
of litigants, but it does not enlarge the duties of the 
county judge or become a part of the law. 
AFFIRMED. 


PERKINS WINDMILL & AX COMPANY V. J. W. TILLMAN. 
FILED JUNE 23, 1898. No. 8177. 


1, Alteration of Instruments: PLEaApING. A change made in a written 
instrument by a stranger is an act of spoliation merely and re- 
covery may still be had, but the instrument must be pleaded 
according to its original terms and not according to its terms as 
altered. 


: Raviricarioxn. When the holder of a note had no- 
tice that it had been altered by changing the amount, and with 
such notice sued upon it in its altered condition, and endeavored 
to recover thereon, Iicld, that he thereby ratified the act of altera- 
tion, and that the court did not err in refusing to permit him, 
after trial, to amend by couuting on the note as originally made. 


Error from the district court of Lancaster county. 
Tried below before HouMEs, J. Affirmed. 


E. M. Coffin and V. H. Stone, for plaintiff in ervor, 
Clark & Allen, contra. 


IRVINE, C. 


This was an action by the plaintiff in error against the 
defendant in error on a promissory note for $45. The 
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answer was a general denial. The case was tried to the 
court without a jury, and by special findings the case was 
determined in favor of the defendant. The facts as es- 
tablished by the proof and found by the court were that 
the defendant had purchased a windmill from an agent 
of the plaintiff and had given in part payment his note 
for $25. This note was afterwards altered, presumably 
by the agent, so as to make its amount $45, and was 
transmitted in its altered condition to the plaintiff. 

The plaintiff contends, and -correctly, as held by sev- 
eral decisions of this court, that a change made in a writ- 
ten instrument by a stranger is a mere spoliation, and 
that a recovery can still be had according to its original 
terms. It is next argued, and here there is room for 

- doubt, that an agent to sell, receive notes in payment, 
and transmit them to his principal, is, for the purposes 
of the rule stated, a stranger, unless he had authority to 
make the alteration or his act in so doing has been rati- 
fied. We need not decide that question, because it was 
shown clearly that the alteration had been made and the 
petition was upon the note as altered. The denial put 
the execution of such a note in issue, and the proof sus- 
tained the denial. The amount of the note is descriptive 
thereof, and under a description of a note for $45 recovery 
could not be had on one for $25. If the plaintiff desired 
to recover upon the note as made he should have so de- 
scribed it. : 

Five days after the trial application was made for leave 
to amend by alleging the note as made. The application 
was denied and that ruling is assigned as error, Leave 
to amend was properly refused. The evidence shows 
that the note was sent to a local bank for collection. It 
was returned and bears upon its back the words: “Says 
this amt. is incorrect.” Defendant also wrote plaintiff 
as follows: “I have the money that I owe you, but I will 
not pay that $45 note for I never gaveit. P.S. Send this 
note that I gave you to Valparaiso Bank and I will cash 
it at once.” The plaintiff asserts that this was a mere 
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charge that defendant had not signed the note and did 
not put it on inquiry as to the alteration. We think 
otherwise. He had asserted that the amount was incor- 
rect and then wrote that he never gave the $45 note. 
He added sufficient to show that he had made some other 
note which he was willing to pay. This certainly 
charged the plaintiff with notice that there had been a 
forgery committed. Notwithstanding such notice, it 
sued on the forged instrument before a justice of the 
peace, and on appeal again asserted the validity of the 
altered instrument. It never admitted that the instru- 
ment was not in its original condition until after the trial, 
when it found itself defeated in its attempt to enforce it 
as altered. These facts sustained the special finding 
that the plaintiff ratified the agent’s acts by suing after. 
notice of the change and alteration. Even if the plaintiff 
might be permitted to amend on appeal by counting on 
an essentially different instrument than that sued upon 
before the justice, there was no error in refusing leave to 
amend after ratification had transformed what had pos- 
sibly been only a spoliation into an alteration. 


AFFIRMED. 


Lovls T. MICHAUT V. FRANK McCaRtT. 
FILED JUNE 23,1898. No. 8217. 


Justice of the Peace: JuDcMENT: SurFIcIENCY or FINDING. An entry 
in the docket of a justice of the peace as follows: “After hear- 
ing the evidence on both sides, and argument, it is considered by 
me that the plaintiff shall recover of the defendant” a sum 
named, imports a sufficient finding to support the judgment. 
Rhodes v. Thomas, 31 Neb. 848, followed. 


RROR from the district court of York county. Tried 
below befor: BATES, J. Affirmed. 


Sedgwick & Power, for plaintiff in error. 


John Tongue, contra. 
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IRVINE, C. 


McCart recovered a judgment against Michaut before 
a justice of the peace for $18.15 and costs. Michaut took 
the case on error to the district court, where the judg- 
ment was affirmed. These proceedings seek a reversal of 
the judgment of affirmance. The assignments of error 
raise the question of the sufficiency of the justice’s find- 
ings to support the judgment rendered. 

The entry on the docket of the justice is as follows: 
“After hearing the evidence on both sides, and argument, 
it is considered by me that the plaintiff shall recover of 
the defendant the sum of $18.15 and costs of this action.” 
It has often been held that a finding is essential to the 
regularity of a judgment, and that this is as requisite in 
cases before a justice of the peace as in other courts. 
But it seems the language quoted imports a finding. In 
Ransdell v. Putnam, 15 Neb. 642, the entry was: “It was 
found * * * that the plaintiff have and recover 
from the defendants,” etc., and this was held sufficient. 
In Rhodes v. Thomas, 31 Neb. 848, the entry was: “Court 
convenes and defense proceed with examination of wit- 
nesses, after which case is argued by attorneys and sub- 
mitted to the court with the following finding: October 
17, 1888. After hearing the evidence, it is therefore con- 
sidered by me that the plaintiff have and recover from 
the defendant the sum,” etc. This, too, was held to bea 
sufficient finding. The latter entry is like the one before 
us except that by way of a kind of preamble the entry is 
first described as a finding. We take it that this fact 
would not make a finding out of matter not equivalent 
thereto, and we certainly do not feel disposed to hold 
that the word “find” or “found” is absolutely essential. If 
the foregoing cases are traceable to any principle it must 
be that it is sufficient if from the entry it appears that 
the judgment follows from a determination of the issues. 
This appears from the recital that it is based on a con- 
sideration of the evideuce and arguments. The justice 
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and the district court were certainly warranted in fol- 
lowing the analogy of the cases cited. There can be no 
doubt of what was intended by the justice and that he in 
fact proceeded upon an examination of the cvidence and 
entered his judgment in accordance with the result 
thereby attained. We do not care to re-examine the 
question on principle. It is not one of any great practi- 
cal moment, and it is safest in suclt cases to follow the 


precedents. 
AFFIRMED. 


NORFOLK Brnr-SuGarR COMPANY V. FREDERICK PREUNER. 
FILED JUNE 23,1898. No. 8165, 


1. Special Finding: GENERAL VERDICT: INCONSISTENCY. A. special find- 
ing controls a general verdict, and when inconsistent with the 
general verdict it is the duty of the court to render judgment 
aceordingly. : 

Personat Injury: NEGLIGENCE. Special 
findings in a personal injury case examined and found not to be 
inconsistent with one another, but to establish contributory 
negligence, and so to be inconsistent with a general verdict for 
plaintiff. 

3. Master and Servant: Risks or Eapr.oyMentT. Unless mental imma- 
turity or infirmity is shown, a servant is charged with notice of 
dangers obvious to persons of ordinary intelligence and foresight, 
and cannot recover from his master because of injuries resulting 
therefrom, on the ground that he was inexperienced in the use 
of the machinery in which such danger existed, and was not 
warned thereof. 


2. 


Error from the district court of Madison county. 
Tried below before ROBINSON, J. Reversed. 


Powers & Hays, for plaintiff in error. 
EB. F. Gray and George L. Whitham, contra. 


IRVINE, C. 

Preuner sued the Norfolk Beet-Sugar Company to re- 
cover for personal injnries sustained while in its employ. 
The cause of action, briefly stated, was that he was inex- 
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perienced in the use of machinery, and that the defendant 
maintained in connection with its sugar factory a lime 
mill, in which was machinery defectively constructed in 
that a rapidly revolving pulley was connected with a shaft 
by means of a wedge and set screw so projecting that they 
were likely to engage the clothing of persons there work- 
ing, and were set below the surface in a pit constructed 
for the purpose; that a leaking water pipe discharged its 
contents into the pit in such manner that it became nec- 
essary to bail out the water from the pit while the ma- 
chinery was in motion. It was alleged that the plain- 
tiff was directed to perform this work and, while so 
: doing, his clothing was caught by the wedge, set screw, 
shaft, and pulley, and that he was thereby injured. The 
answer denied negligence on the part of defendant and 
alleged that the injury was caused by the negligence of 
plaintiff in attempting to remove the water without re- 
moving his coat as he had been instructed to do. The 
jury returned a general verdict for the plaintiff and also 
answered certain special interrogatories. The defendant 
moved for judgment on the special findings, notwith- 
standing the general verdict. ‘The court overruled this 
motion and entered judgment on the general verdict. 
The defendant brings the case here, assigning as error 
the overruling of its motion. 

Section 294 of the Code of Civil Procedure enacts that, 
' “When the special finding of facts is inconsistent with 
the general verdict, the former controls the latter, and 
the court may give judgment accordingly.” 

Following are the special findings: 

“1. Was the accident caused by the plaintiff’s coat or 
garments coming in contact with the revolving shaft near 
which he was working at the time? Yes. 

“2. Was the danger of working near the revolving 
shaft described in evidence, as plaintiff was doing at the 
time the accident occurred, obvious to a person of or- 
dinary intelligence and foresight? Yes. 

“3. Was the plaintiff careless in working near the re- 

46 
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volving shaft described in evidence without first remov- 
ing his coat or protecting his garments from coming in 
contact with the shaft? Yes, 

“6. Would the accident probably have been avoided 
had the plaintiff removed his coat before going near the 
shaft to work? Yes. 

“7, Could the plaintiff have performed the work as- 
signed to him, that of dipping water from the basin under 
the pulley mentioned in evidence, without exposing his 
person to danger from the shaft, by standing upon and 
performing said work on the south side of said shaft? 
Yes. 

“8. Was the plaintiff careless in attempting to perform 
said work by leaning over and placing his person in 
close proximity to the revolving shaft while dipping said 
water from under the moving pulley? In answering 
this question you may take into consideration the plain- 
tiff’s experience or lack of experience with moving ma- 
chinery, and any directions or instructions which may 
‘have been given plaintiff by his foreman as to the mau- 
ner in which said work should be performed. No.” 

These findings seem on first reading to be inconsistent, 
and we were at first of the opinion that they were incom- 
plete, so that the judgment on the general verdict was 
proper. Ona closer analysis we are convinced that they 
are not inconsistent with one another, but that they es- 
tablish contributory negligence and therefore demand 
a judgment for defendant. 

The first finding establishes as the cause of the acci- 
dent plaintiff’s coat or garments coming in contact with 
the shaft, the second that the danger was obvious, the 
third that the plaintiff was careless in working near the 
shaft without removing his coat or protecting his gar- 
ments. Negligence is the failure to exercise such care 
as the circumstances require. Therefore the third find- 
ing, while using the word “careless,” is equivalent to a 
finding that the plaintiff was in the particular mentioned 
negligent. It follows that these three findings establish 
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contributory negligence and control the judgement unless 
they are inconsistent with those which follow. There 
are no findings numbered four or five,and from the clerk's 
certificate it appears there were none. The sixth is that 
the accident probably would have been avoided had the 
plaintiff removed his coat. This alone would not com- 
plement the third, becanse, to prevent a recovery, the 
plaintiff's negligence must have contributed to the in- 
jury. It is not enough that it may probably have done 
so. But this must be taken with the first and they are 
not inconsistent. The first finds absolutely that the ac- 
cident was actually caused by plaintiffs coat or garments 
coming in contact with the machinery, the sixth that it 
would probably have been avoided by bis removing his 
eoat. The first could not be correct unless the sixth was 
so. The sixth must be correct if the first was so. As 
found they were not inconsistent, the sixth was an un- 
derstatement of the first and was included within it. 
The seventh relates to plaiutiff’s ability to perform the 
work by occupying another position. It has no reference 
to the particular negligeuce found by the third instruc- 
tion. The eighth interrogatory proposed to,the jury the 
question of plaintiff's negligence in attempting to per- 
form the work by leaning over and placing his person 
in close proximity to the revolving shaft. It had no ref- 
erence to his doing so with his coat on. ‘Taking the find- 
ings together they are that plaintiff might have taken 
another position and by so doing not exposed himself to 
danger; that he was not, however, negligent in taking 
the position he in fact assumed, but that in doing so with- 
out removing his coat or protecting his garments from 
contact with the shaft he was negligent, and that such 
negligence caused the injury. 

Jt is argued that in the last finding is incorporated a 
dlirection to consider the inexperience of plaintiff and the 
instructions given him, and that such direction with re- 
gard to that question impliedly excluded such considera- 
tions from the answers to other questions; that therefore 
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the element of plaintiff's inexperience is not covered by 
the other findings and they for that reason do not war- 
rant a judgment. In the record we have neither the evi- 
dence nor the charge to the jury, so we cannot say upon 
what state of facts or what rules of law the interroga- 
tories were based, but we lave in the answer to the sec- 
ond interrogatory a distinct finding that the danger was 
obvious to a person of ordinary intelligence and fore- 
sight. There is in the petition no allegation of youth 
or mental infirmity to relieve plaintiff from the duty of 
exercising that degree of intelligence and foresight. The 
danger being so obvious, he was charged with knowledge 
thereof although he may not have been experienced in 
the use of machinery and may not have been warned of 
the danger. 

The judgment must be reversed and the cause re- 
manded with directions to enter judgment on the special 
findings. 


REVERSED AND REMANDED. 


EASTERN BANKING COMPANY, APPELLEE, V. ANNA C. 
SEELEY ET AL., APPELLANTS. 


FILED JUNE 23,1898. No. 8194, 


Mortgages: DETAULT IN INTEREST: ELECTION TO DECLARE DEBT DUF: 
Noricr. A note, and a mortgage securing it, provided that if 
default should be made for ten days in the payment of any inter- 
est after it should become due, then at the mortgagee’s election 
the whole debt should become due and payable, and that no no- 
tice need be given of such election. Held, That there was nothing 
in such contract beyond the power of the parties to make, and 
that on default in payment of interest according to the terms of 
the contract the mortgagee might foreclose for the whole debt, 
without previously notifying the mortgagor of his election so 
to do. 


APPEAL from the district court of Buffalo county. ° 
Heard below before SINCLAIR, J. Affirmed. 
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Francis G. H amer, for appellants, 
N. P. McDonald, contra. 


IRVINE, C. 

The defendants executed and delivered to the plaintiff 
their note secured by mortgage. Both note and mort- 
gage contained a provision that if default should be made 
in the payment of any interest for ten days after the 
same should become payable, then the principal and ac- 
crued interest should at once become due at the election 
of the mortgagee and that no notice of such election 
should be required. <A suit to foreclose was begun alleg- 
ing a default for more than ten days in the payment of 
certain interest installments and an election to treat the 
whole debt as due. <A decree of foreclosure was rendered 
aud the defendanis appeal, claiming that they were en- 
titled to notice of plaintili’s election to treat the whole 
sum as due, at least as a condition to their being sub- 
jected to costs. 

It has been held that where the note did not expressly 
provide that no notice was necessary, still notice was not 
required of the mortgagee’s intention to proceed to col- 
lect the whole debt. (Morling v. Bronson, 37 Neb. 608.) 
We know of no principle of law whereby it is put beyond 
_ the power of the parties to contract that no notice need 
be given of the election, and here they have expressly 
so contracted. Commencing suit was a sufficient act to 
establish the election to so proceed, and no previous 


notice was necessary. 
AFFIRMED. 
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RoyaL TRUST COMPANY OF CHICAGO V. EXCHANGE BANK 
OF CORTLAND ET AL. 


FILED SEPTEMBER 23, 1898. No. 8078. 


1. Transcript for Review. The words, “A transcript of the proceed- 
jugs,” as employed in section 586 of the Code of Civil Procedure 
to designate what shall be filed with a petition in error, include 
within their meaning duly certified copies of the original papers 
and pleadings in the trial court, which it is sought to present to 
the attention of the appellate court. The filing of the original 
papers and pleadings is not contemplated, and will not fulfill 
the requirements of the statute. (Sehvol District v. Cooper, 44 
Neb. 714; Moore v. Waterman, 40 Neb. 498.) 


2. earnee Judgments: County CourT: PracticE. The provisions 
of section 1001 of the Code of Civil Procedure relative to setting 
aside a judgment by default are applicable to practice in the 
county court in all civil actions regardjess of the amount in con- 
troversy, 

(663) 
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. The order must be conditional in the first 
instance; and that notice of the time and place of trial be 
given to the adverse party is juvisdictional, and unless given, the 
final order cannot be made. (Tovtle v. Jones, 19 Neb. 588.) 


4. 3 5 . Ji a conditional order has been made in 
the county court in a case which, by reason of the amount, calls 
for trial within term time, an order which finally overrules the 
motion to set uside the judgment may be made by the county 
judge during vacation, if both parties consent that an order be 
made in the matter at that time. 


. 
5 . * 


5. : : . Where such an order has been made dur- 
ing vacation, it is voidable, not void; and in the absence of 
proof or showing to the contrary, it will be presumed that the 
assent to the authority to make it at that time was given. 
(Hansen v. Bergquist, 9 Neb. 269.) 


6. Journal Entry: Excerrions. If a journal entry of a hearing and 
determination of a matter recites that a party to the action noted 
an exception to a ruling or order, it will be presumed that such 


party was present in person or by counsel. (ose v. Burr, 43 
Neb. 358.) 


ERRoR from the district court of Lancaster county. 
Tried below before TIBBETS, J. Reversed. 


C. C. Flansburg, for plaintiff in error. 
Davis, Hibner & Whitmore, contra. 


HARRISON, C. J. 


March 18, 1894, the plaintiff in error instituted an ac- 
tion in the county court of Lancaster county against de- 
fendants in error to recover the sum of $823.26 alleged 
to be its due from them. Summonses were issued and 
served, returnable at the next term of the court; and on 
a day of such term, the parties having been served and 
not appearing, a judgment by default was entered against 
them. This was done of date April 11. With reference 
to the occurrences thereafter, we will quote from the 
transcript of the county court record: 

“April 18, 1894. On motion of the defendants, and 
confession of judgment for costs this day filed, it is or- 
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dered and adjudged that the defendants pay the costs 
herein made to this date, taxed at $10.95, and that the 
default and judgment herein be set aside conditionally 
upon defendants’ notifying the plaintiff of the opening of 
said judgment, and the time and place of trial of said 
cause, according to law. 
“JOSEPH WURZBURG, 
“Acting County Judge.” 

“April 24, 1894. Defendants file affidavit of W. J. 
Brown, and answer and cross-petition. May 3, 1894. De- 
fendants file motion for security for costs. June 16, 1894. 
Plaintiff files motion to overrule conditional order setting 
aside judgment, and to confirm original judgment, be-. 
cause conditional order has not been complied with. 
July 3, 1894. Defendants’ motion for security for costs 
is granted, and ordered that plaintiff file security by 13th 
instant. August 1, 1894. Cause comes on to be heard on 
plaintiff's motion to set aside the conditional order set- 
ting aside the original judgment herein, and to confirm 
said original judgment, because said order has not been 
complied with. On consideration thereof I find that said 
order has not been complied with; and it is ordered and 
adjudged that said conditional order be set aside; and 
that the original judgment herein be and it is hereby con- 
firmed; and that plaintiff recover the costs of increase 
taxed at $8. To this order the defendants except. Au- 
gust 8, 1894. Defendants file affidavit alleging that the 
conditional order herein was complied with and a notice 
served upon plaintiff of the filing of the defendants’ mo- 
tion for security for costs, and that plaintiff has failed 
to comply with the order of the court to give security for 
costs.” 

The case was by the now defendants in error removed 
to the district court for review of the order, which, how- 
ever worded, was in effect but a denial of the motion to 
set aside the judgment. In the district court the order of 
the county judge and the judgment were reversed and 
the cause retained for trial. So much of the journal entry 
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of the proceedings as we deem it necessary to particu- 
larly notice is as follows: 

“And this cause having been heretofore, on a former 
day of this term. of court, to-wit, March 13, 1895, argued 
and submitted to the court upon the petition in error, 
transcript of proceedings had, and the original papers 
and pleadings in the county court of Lancaster county, 
Nebraska, now comes on for final determination, and, 
after due consideration, the court, being fully advised in 
the premises, finds that there is error in the proceedings 
‘and judgement of the said county court in that the said 
county court erred in rendering judgment in vacation 
upon defendants’ motion to set aside the conditional or- 
der made by said court, said motion being acted upon by 
the said county court on the first day of August 1894, 
which is admitted by the parties hereto in open court 
to have been in vacation, and the record not showing 
affirmatively that plaintiffs in error were present in said 
court upon said date, or in any way assented to the court 
passing upon said motion at said time, the ruling of the 
county court in setting aside such conditional order and 
its judgment thereon is therefore reversed, and cause 
ordered docketed in this court for trial.” 

The section of the Code of Civil Procedure in which is 
prescribed the method of procedure to open default judy- 
ments rendered by justices of the peace is as follows: 
“When judgment shall have been rendered against a 
defendant in his absence, the same may be set aside upon 
the following conditions: First—That his motion be 
made within ten days after such judgment was entered. 
Second—That he pay or confess judgment for the costs 
awarded against him. Third—That he notify in writing 
the opposite party, his agent, or attorney, or cause it tc 
be done, of the opening of such judgment and of the 
time and place of trial, at least five days before the time. 
if the party reside in the county, and if he be not a resi- 
dent of the county, by leaving a written notice thereof 
at the oftice of the justice ten days before the trial.” (See 
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Code of Civil Procedure, sec. 1001.) This has been deter- 
mined applicable to the practice in county courts in all 
cases regardless of the amount in controversy. (See 
State v. Smith, 11 Neb. 238.) When the matter was heard 
in the district court on the petition in error of the now 
defendants in error, there was filed for the adverse par- 
ties what was styled a plea in bar to the petition in error, 
in which certain things were stated which it was urged 
called for a dismissal of the error proceedings. Of the 
issues joined on this plea there was a trial, and the evi- 
dence then introduced has been preserved in a bill of ex- 
ceptions and brought to this court with the petition in 
error. 

It is argued for defendants in error that the decision on 
the question of the force of the plea to the petition in 
error is all of the proceedings in the district court which 
is now before this court for consideration. This position 
is clearly untenable. The journal entry of what occurred 
in the trial couvt embraces the determination of the other 
point, é. c., the power of the county judge to finally deny 
at the time he did the motion to set aside the judgment 
by default, and both branches of the decision of the dis- 
trict court have been presented here for review. As to 
what the district court had before it and weighed relative 
to the order of the county judge, by which there was a 
final denial of the demand to open the default judgment, 
we must, in the absence of any other or further informa- 
tion on the subject, be governed by the statement in the 
journal entry, which is that it was “argued and sub- 
mitted to the court upon the petition in error, trans- 
cript of proceedings had, and the original papers and 
pleadings in the county court of Lancaster county.” Of 
the things enumerated the original papers and pleadings 
should not have been considered, for, from a fair reading 
of the foregoing excerpt from the entry, the conclusion 
follows that such papers and pleadings were before the 
court as portions of the record of the county court, and 
they could only properly be so by being made by copies 
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parts of the transcript. (School District v. Cooper, 44 Neb. 
714; Moore v. Waterman, 40 Neb. 498.) 

We will now turn to and examine the order of the dis- 
trict court by which it worked a reversal of the order anil 
judgment of the county judge, and involved in such ex- 
amination is the consideration of the order of the county 
judge. We have hereinbefore quoted section 1001 of the 
Code of Civil Procedure. It has been said by the court in 
the decision in case of Tootle, Hosca & Co. v. Jones, 19 Neb. 
588, of this section that: “By an examination of this sec- 
tion it will be seen that the order setting aside a judg: 
ment can be made only on three conditions. These are, 
the making of the motion within the time prescribed, the 
payment of costs, or that judgment therefor be confessed, 
and that the party seeking to set it aside give written 
notice of the same, and of the time of trial. These condi- 
tions are precedent. If the motion should be made after 
the expiration of the time in which the law provides it 
may be made, the justice could not molest the original 
judgment. If the defendant refused to pay or confess 
judgment for costs, he would have no power to act. The 
same is true if the notice be not given. The judgment can 
only be set aside conditionally in the first instance. 
(Maxwell, Justice Practice 16.) If the judgment is thus 
conditionally set aside, and the notice is not given nor 
waived, that fact should be stated on the docket, without 
hearing any testimony, and the motion overruled. 
(Swan’s Treatise [12th ed.] 104.)” It will be remembered, 
as we have shown in the portions of the record of the 
county court which we have copied herein, that the judge 
made a finding that there had been a non-compliance with 
the condition of the order, and the only condition thereof 
was that in regard to notice of the time and place of trial, 
from which we must conclude that the facts warranted 
the order made by the judge within the rule applicable 
as announced by this court in the case to which reference 
has just been made. 

There is the further question, did the county judge 
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hare the authority to make the order on a date out 
of regular term time? It has been decided that such 
an “order is voidable, not void” (Hansen v. Bergquist, 9 
Neb. 269); also, in the same opinion, that with the con- 
sent of parties the order may be made out of term time; 
and further, in the absence of proof or showing to the 
contrary, such assent will be presumed. In the case at 
bar, to the extent the record properly presented to 
the district court as disclosed by the statements in the 
entry of its proceedings and decision, the presumption 
of assent to hear and determine the matter must prevail; 
and fnrther in this connection it is stated in the entry 
of the acts and order of the county judge that the defend- 
ants excepted to the making of the order. This is suffi- 
cient to raise the presumption that the parties were pres- 
ent in person or by counsel, and it does not appear they 
objected to the hearing and determination of the matter 
at that time. (Rose v. Burr, 43 Neb. 358.) It follows that 
the judgment of reversal rendered in the district court 
was erroneous. It must be and is reversed, and the peti- 
tion in error from the judgment of the county court dis- 
missed. 

As this disposes of the entire matter, it is unnecessary 
to discuss or determine the force of the adjudication of 
the district court relative to the other point in the litiga- 


tion. 
REVERSED. 


SHERMAN M. CASLER V. JOHN G. NORDGREN. 


7 Firep SEPTEMBER 23,1898. No. 8228. 

Transcript for Review. In error proceedings to this court, an authen- 
ticated transcript of the proceedings of the inferior tribunal 
must contain the final judgment or order. Such requirement 
is jurisdictional, and if there is a non-compliance therewith, the 
error proceedings must be dismissed. - 


ERROR from the district court of Hamilton county. 
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Tried below before WHEELER, J. Error proceeding dis- 
missed. 


Howard M. Keilogg and A. W. Agee, for plaintiff in error. 
Hainer & Smith, contra. 


Harrison, ©. J. 

In every case presented to this court by proceedings 
in error there must be of the record a transcript of the 
proceedings in the trial court inclusive of the judgment 
or final order, authenticated by the certificate of the clerk 
of such court. (Code of Civil Procedure, secs. 586, 587; 
Romberg v. Fokhken, 47 Neb. 198; Union P. R. Co. v. Kinney, 
47 Neb. 393.) The certificate in this case of the clerk of 
the trial court contains a specific statement or enumera- 
tion of the matters of the transcript to which it is made 
applicable, and there is no reference to a judgment or 
order. It is jurisdictional that the transcript contains 
the final order or judgment, and if not, the error proceed- 
ing will be 

DISMISSED. 


EDWARD W. PETERSON ET AL. V. MELVILLE R. 
HOPEWELL. 


FILED SEPTEMBER 23,1898. No. 8231. 


1. Pleading: Construction. If the question of the sufficiency of the 
petition in its statement of a cause of action is not raised until 
during the trial of the cause, the pleading will be liberally con- 
strued, and, if possible, sustained. 


By an application of the foregoing rule the petition 
jn the present case held to state a cause of action. : 


3. Trespass: BURDEN oF Proor: Hicuways. In an action which in- 
volves an alleged trespass on real estate, wherein a defendant 
pleads as a justification or excuse of or for the acts which con- 
sisted of the removal of a fence, and making a grade and ditch. 
that they were done within a public road, such party must show 
by a preponderance of the evidence the facts so pleaded. (Shaffer 
v. Stull, 32 Neb. 98.) 
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4. Highways: ESTABLISHMENT: IvVIDENCE. Findings that a pubtic 
road had not been established by the board of commissioners; 
that a section-line had not been ordered opened for travel; 
that a road had not been established by user; also, that there had 
not been such use of a highway, and for the necessary length of 
time, as to raise a presumption that an order by the county board 
which purported its establishment was with and after all neces- 
sary legal steps,—were all sustained by the evidence. 


5. Trespass: INyuncTIoN. An injunction will be granted to restrain 
a threatened trespass upon real estate, where such act would re- 
sult in the destruction of the premises, in the character of their 
use and enjoyment, or a deprivation thereof. 


Error from the district court of Burt county. Tried 
below before Krysor, J. Affirmed. 


Edward W. Peterson, for plaintiffs in error. 
Melville R. Hopeivell, contra, 


HARRISON, C. J 


The plaintiff instituted this action in the district court 
of Burt county and prayed that defendants be restrained 
from threatened trespasses upon real property, and in 
the trial court was awarded a judgment for the relief 
asked. The defendants have prosecuted an error pro- 
ceeding to this court. 

The original petition declared against one of the de- 
fendants as a road overseer, and set forth that past acts 
and threatened ones had been, and were to be, done by 
such party as such officer in the claimed performance of 
his duties in and about the opening of a public road and 
its preparation and completion for travel. After the 
answers of the defendants had been filed, the plaintiff 
asked leave to amend the petition by eliminating all ref- 
erence to the official position of the one defendant; also, 
all statements which indicated that acts done or threat- 
ened had been or were to be done by such defendant in 
his capacity as road overseer, or in the performance of 
the duties of his office. The plaintiff was allowed to so 
amend the petition and defendants were given five days 
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within which to plead to the ame sailed A ahlion. This 
they did by obtaining leave and refiling their answers. 

After the inception of the introduction of evidence 
during the trial, the defendants objected to the reception 
of any evidence on the ground of the insufficiency of the 
amended petition. This objection was overruled, which 
action of the trial court is the burden of one assignment 
of error to which our attention is challenged in the pres- 
ent examination of the litigation. The question of the 
sufficiency of the petition, or that there is not stated 
therein a cause of action, should ordinarily be raised and 
determined prior to the trial of the cause; and, where 
not presented until that time, the petition will be liberally 
construed, and, if possible, posiained: (Roberts v. Taylor, 
19 Neb. 184, 27 N. W. Rep. 87; Marvin v. Weider, 31 Neb. 
774, 48 N. W. Rep. 825; Johnston v. Spencer, 51 Neb. 198, 
70 N. W. Rep. 982; 6 Ency. Pl. & Pr. 349.) Viewed and 
construed within the latitude of presumptions allowed 
by the rule just stated, the amended petition in the case 
at bar stated a cause of action—a begun and threatened 
destruction of the plaintiff’s property for the use for 
which, or the character in which, he held and enjoyed 
it, or rather his deprivation of it for such use and en- 
joyment—and the objection interposed was properly 
overruled. (White v. Flannigain, 1 Md. 525; Baltimore B. 
R. Oo. v. Lee, 23 Atl. Rep. [Md.] 901; Sehneider v. Brown, 
24 Pac. Rep. [Cal.] 715.) 

The defenses were that the real estate—a portion of a 
section-line and the land bordering on the one side 
thereof—was embraced within the limits of a public road, 
either established or ordered opened by the proper au- 
thorities, or acquired by continued or continuous use by 
the public, and that the acts performed and to be done, 
which consisted in the main in the removal of a fence 
which belonged to plaintiff, and grading and ditching, 
were necessary to fit the road for travel; that one of the 
defendants was a road overseer, and he and the others 
under his directions were but proceeding in the proper 
manner to open the road to the passage of travel. 
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It is urged that the trial court erred in its findings of 
fact and in its conclusions of law relative to the litigated 
matters, and that some of the findings of fact were con- 
trary to or unsupported by the evidence. It was of the 
evidence that during the year 1884 there was presented 
to the county board of the county in which the land in- 
volved was situated a petition which asked that a road 
be located on and along the section-line which figures in 
this suit, and that an order was made which recited that 
the road was so located. The notices of which there was 
shown at least an attempted publication, or a publication 
which partially complied with the statutory require- 
ments at that time in that respect, were of the opening of 
the road, in one portion, if construed liberally, and of 
its establishment, in another portion. By the law in 
force at the time the petition to which we have just re- 
ferred was presented to the county board the method 
of procedure to be pursued to alter, vacate, or establish 
a road or roads was prescribed. The law also declared 
all section-lines to be public roads, and that they might 
be opened by the county board whenever the public good 
required it. The trial court determined that it had not 
been shown that a road had been established by the order 
of the commissioners, pursuant to the prayer of the peti- 
tion presented, and, further, the section-line which the 
legislature had declared a public road had never been 
ordered opened by the board, and there had not been such 
an open, notorious, adverse, exclusive possession of the 
section-line as a road from the time of the order of the 
board which purported to locate the road as to preclude 
any question of the validity or force of the proceedings; 
also, that there had not been such use of the section-line 
by the public for travel as to establish a road; and for 
each of these findings or conclusions there is sufficient 
support in the evidence, and they are in accordance with 
the law applicable in any connection where a question of 
law was involved; hence they will not be disturbed; and 
as this, in effect, disposes of the controverted matters, 

47 
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it follows from what has been said that the judgment of 
the district court will be 
AFFIRMED. 


‘ALBERT WELTON V. SAMUEL ATKINSON. 
FILED SEPTEMBER 23,1898. No. 8268. 


1. Foreign Laws: Evipencr. In the absence of proof the law of an- 
other state on any subject, where involved in litigation here, will 
be presumed to be the same as the law of this state. 


2. Notary Public: Seat. A notary public must, by impression of his 
official seal, authenticate all his official acts, and his certificate 
which lacks such authentication is without force or effect. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. Reversed. 


S. B. Pound, Roscoe Pound, and A. N. Sullivan, for plain- 
tiff in error. 


D. K. Barr, George W. Clark, Beeson & Root, and Mockett 
& Polk, contra. 


HARRISON, C. J. 


In error proceedings in this action it is complained 
that the trial court refused, on motion of plaintiff, to sup- 
press certain depositions and, over objections, admitted 

. them in evidence. An examination of the transcript in- 
clusive of the correction thereof discloses, by fair read- 
ing, that the motion to suppress the depositions was 
properly presented, both in point of manner and time. 
The addition to the transcript allowed on motion of de- 
fendant was evidently made with a purpose to make it 
appear that the motion for suppression of the depositions 
was not interposed until after the trial had commenced, 
but we think a perusal of all the record which refers to 
this subject leads to the conclusion we have heretofore 
announced. The certificate attached to the depositions 
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“was signed, “D. Shafer, Notary Public,” but there was 
no impression of his official seal. At the close of the 
testimony of each witness the name of each witness was 
written, and just below there was a jurat which was 
signed officially by the notary public, and in each of such 
places there was the impression of the official seal of the 
notary; but these jurats were not necessary, and pos- 
sessed no significance relative to the authentication of 
the depositions. 

In the absence of proof to the contrary it must be pre- 
sumed that the law of Arkansas—the state in which the 
depositions were taken—in regard to notaries public is 
the same as this state; and in this state it is provided, 
among other things, that each notary public shall provide 
himself with an official seal, * * * with which seal, 
by impression, all his official acts shall be authenticated. 

.(See Compiled Statutes 1897, ch. 61, sec. 5.) And in sec- 
tion 384 of the Code of Civil Procedure it is provided: 
“Depositions taken pursuant to this article, by any ju. 
dicial or other officer herein authorized to take depo- 
sitions, having a seal of office, whether resident in this 
state or elsewhere, shall be admitted in evidence on the 
certificate and signature of such officer under the seal 
of the court of which he is an officer, or his official seal, 
and no other or further act of authentication shall be 
required.” If an officer is required to attach his official 
seal to his acts, a certificate unauthenticated by the 
impression of such seal is invalid. (Byrd v. Cochran, 
39 Neb. 118; Neese v. Farmers Ins. Co., 55 Ia. 604, 8 N. W. 
Rep. 450; Jewitt v. Morgan, 88 Ta. 468, 55 N. W. Rep. 478; 
De Graw v. King, 28 Minn. 118, 9 N. W. Rep. 636.) The 
depositions were not sufficiently authenticated and 
should not have been admitted. (Neese v. Farmers Ins. 
Co., 55 Ia. 604, 8 N. W. Rep. 450.) 

There were other assignments of error, but they were 
of matters which we do not deem it necessary to discuss 
at present. Tor the error hereinbefore indicated the 
judgment must be reversed and a new trial awarded, dur- 
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ing which, if it occurs, these further matters, if erro- 
neous, will doubtless be corrected, or not be again parts 
of the trial. The judgment is reversed and the cause 
remanded, 

REVERSED AND REMANDED. 


HENRIETTA M. WRIGHT, APPELLEE, V. NATHAN STEVENS, 
APPELLANT. 


Finep SEPTEMBER 23, 1898. No. 8269. 
1. Officer Conducting Judicial Sale: OaTH. A person designated in a 


decree of foreclosure of a mortgage of real estate to conduct the 
sale is not required to take and file an oath. 


: PRESUMPTION ON REVIEW. If such action had been 

necessary or required, in the absence of proof in the record to 

the contrary the presumption would prevail that there had been’ 
a compliance with such requirement. 


APPEAL from the district court of Douglas county. 
Heard below before Krysor, J. Affirmed. 


John O. Yeiser, for appellant. 
Kennedy & Learned, contra. 


Harrison, ©. J. 


In this action in the district court of Douglas county 
to procure the foreclosure of a mortgage on real estate. 
there was a decree of foreclosure, by the terms of 
which a designated party was authorized to conduct 
the sale of the property, if one should be made. [or the 
due enforcement of the decree a sale of the premises in- 
volved in the litigation became necessary, and was ef- 
fected by the person indicated in the decree, and on re- 
port presented, and motion, was by the court confirmed. 

In this, an appeal from the order of confirmation, there 
is but one ground of complaint in the argument in the 
attack on the said order, and for which it is asked to be 
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annulled, viz., that the party appointed to make the sale 
did not take or file an oath in the proceedings prior to 
the performance of the duties which devolved on him. 
It was not required or necessary that the person em- 
powered by the decree to make the sale should take or 
file an oath. (Omaha Loan & Trust Co. v. Bertrand, 51 Neb. 
508, 70 N. W. Rep. 1120; Northwestern Mutual Life Ins. 
Co. v. Mulvihill, 58 Neb. 538, 74 N. W. Rep. 78.) More- 
over, had it been essential that such party should take 
or make and file an oath, the record presented here does 
not disclose that it was not done; and, in the absence of 
proof to the contrary, it must be presumed that all things 
required were performed. (Omaha Loan & Trust Co. v. 
Bertrand, supra; Northwestern Mutual Life Ins. Co. v. Mul- 
vihill, supra.) It follows that the objection is unavailing 
and the order of confirmation must be 
AFFIRMED. 


MICHAEL B. DAVIS v. OTOE CoUNTY. 
Frirep SEPTEMBER 23, 1898. No. 9428. 


1. Assignments of Error: RuLINGS ON EVIDENCE. In an assignment of 
error in the admission of evidence there must be a specified desig- 
nation of the ruling to which it is desired to direct attention. 


2, Taxes Paid Under Protest: RECOVERY: PLEADING: BURDEN OF 
Proor. In an action to recover taxes paid under protest, if alle- 
gations of the petition of the illegality or invalidity of the taxes 
or reasons which render them unenforceable are not admitted, 
the burden of their proof is on the pleader. 


The protest against the payment of taxes 
provided for in the first subdivision of section 144, chapter 77, 
Compiled Statutes, must state the grounds thereof specifically 
and with particularity, and not generally, or by way of conclu- 
sions, and no claim can be successfully pursued for the repayment 
of such taxes as provided in said subdivision for any other or dif- 
ferent reasons than are set forth in the notice of protest. 


Error from the district court of Otoe county. Tried 
below before RAMSEY, J. Affirmed. 
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M. L. Hayward and C. W. Seymour, for plaintiff in error. 
John V. Morgan and John C. Watson, contra. 


HARRISON, C. J. 


On November 23, 1893, the plaintiff purchased of 
James Reed a stock of drugs, niedicines, and oils; also 
the fixtures then in a store building in Nebraska City, 
and assumed possession, management, and the sale of the 
stock in the regular course of a retail trade or. business. 
On the next day the county treasurer of Otoe county, 
wherein the property was and had been of location, is- 
sued distress warrants to enforce the collection of certain 
delinquent taxes which purported to have been assessed 
against the former owner of the drug business and stock, 
and they were by the sheriff of the county, to whom they 
were delivered for service, levied on the said stock of 
goods and property in the store. On December 5 the 
plaintiff paid the taxes under protest, and during the 
succeeding month filed a claim with the county commis- 
sioners for the repayment to him of the amount he had 
so paid. The claim was rejected or disallowed by the 
board, and an appeal of the matter was perfected for 
the plaintiff to the district court, where, as the result of 
a trial, judgment was rendered against him, and the mat- 
ter is presented to this court by error proceeding in his 
behalf. , 

It is argued for plaintiff that he had in his petition 
pleaded that certain acts prescribed by law relative to 
the assessment and collection of the taxes in question 
had not been performed, or not properly done, hence the 
taxes were invalid and uncollectible; that no evidence 
had been introduced for defendant to show to the con- 
trary, and without such evidence there could not be a 
judgment for defendant, or, if rendered, it was erroneous. 
To make out a claim for the repayment of the taxes on 
either of the grounds to which this branch of the argu- 
ment for plaintiff has reference, it was, as to each, a 
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necessary averment on the part of plaintiff that the acl 
had not been performed, or the essential prerequisite to a 
valid tax did not exist, and to such assertions the answer 
contained denials. The burden of proof was on the plain- 
tiff as to each subject-matter pleaded through or by 
reason of which he*asserted the illegality or invalidity of 
the taxes. (Miller v. Hurford, 13 Neb. 18; Towle v. Holl, 
14 Neb. 221; Adams v. Osgood, 42 Neb. 450.) : 

It is urged that there was error committed in the ad- 
mission of certain testimony. There is no specific assign- 
ment relative to this asserted error in either the motion 
for a new trial or the petition in error; hence it cannot 
be reviewed. (Grand [sland &€ W. C. R. Co. v. Swinbank, 
51 Neb. 521; Woodbridge v. DeWitt, 51 Neb. 98.) 

The futher arguments of plaintiff relate specifically to- 
matters of each of which it is contended it rendered the 
taxes invalid, or of one that the taxes for the major 
number of the years were barred by limitation, and un- 
enforceable. The recevery of these taxes was sought by 
plaintiff under and by virtue of a portion of section 144, 
chapter 77, article 1, Compiled Statutes, which is as fol- 
lows: “No injunction shall be granted by any court or 
judge in this state to restrain the collection of any tax, or 
any part thereof, hereafter levied, nor to restrain the sale 
of any property for the non-payment of any such tax, ex- 
cept such tax, or the part thereof enjoined, be levied or as- 
sessed for an illegal or unauthorized purpose; nor shall . 
any person be permitted to recover by replevin, or other 
process, any property taken or distrained by the county 
treasurer, or any tax collector, for the non-payment of 
any tax, except such tax be levied or assessed for illegal 
or unauthorized purpose; but in every case the person 
or persons claiming any tax or any part thereof, to be 
for any reason invalid, who shall pay the same to the 
county treasurer, tax collector, or other proper authority, 
may proceed in the following manner, viz.: First—If such 
person claim the tax, or any part thereof, to be invalid for 
the reason that the property upon which it. was levied 


680 NEBRASKA REPORTS. [Vou. 55 
Davis v. Otoe County. 


was not liable to taxation, or that said property has been 
twice assessed in the same year and taxes paid thereon, 
he may pay such taxes under protest to the tax col- 
lector, county treasurer, or other proper authority, and 
it shall be the duty of the collector, treasurer, or other 
proper authority receiving such taxes, to give a receipt 
therefor, stating thereon that they were paid under pro- 
test, and the grounds of such protest, whether not tax- 
able, or twice assessed, and taxes paid thereon. If such 
taxes are paid to the proper authority, other than the 
county treasurer, such person so receiving them shall, 
within ten days thereafter, deliver such taxes, or so much 
thereof as are paid under protest to the county treasurer, 
together with a copy of the receipt given for the same, 
and the county treasurer shall retain the money so paid 
under protest until otherwise directed by order of the 
county board. Within thirty days after paying such 
taxes, the person paying tlem shall file a statement in 
writing, duly verified, with the county board, setting 
forth the amount of tax paid under protest, the grounds 
of such protest, and shall attach thereto the receipt taken 
for said taxes. Whereupon at the first meeting of the 
county board thereafter they shall inquire into the mat- 
ter, and if they shall find either that the property upon 
which such taxes were levied was not liable to taxation, 
or that it had been twice assessed in the same year, and 
_ taxes paid thereon, they shall issue an order to the county 
treasurer to refund said taxes, stating therein what sum 
shall be refunded, and if they shall find that the grounds 
of such protest are not true, they shall issue an order to 
the county treasurer to dispose of said money in the same 
manner as though it had not been paid under protest. 
Appeals may be taken from such decisions in the same 
manner and within the times set forth in sections 37 and 
38, chapter 18, of the Compiled Statutes of Nebraska; 
and if such an appeal be taken the treasurer shall retain 
such taxes until the case is finally determined; provided, 
that be shall in all cases retain said money until the time 
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for an appeal shall have elapsed. If an appeal from the 
decision of the county board be taken, and upon the final 
determination thereof their decision be affirmed, the 
treasurer shall at once carry the order of said board into 
effect; and if their decision be reversed, they shall issue 
a new order to the treasurer conforming to the decree of 
the court finally determining the case. In all cases where 
the treasurer shall refund such taxes, he shall write op- 
posite such taxes, in the tax list, the words, ‘Erroneously 
taxed—Refunded.’? The term ‘county board,’ as used in 
this section, shall be held to mean board of county com- 
missioners, and board of supervisors, as the case may be.” 
The protest is the basis of the claim for repayment, and 
the reasons assigned for the protest must be stated with 
as much certainty and particularity as in a petition in 
an action in district court; if not, the protest is insuffi- 
cient. The protest in this matter contained but general 
statements or conclusions, was not specific in relation 
to any ground on which a recovery was finally urged or 
demanded, and contained no reference to the bar of the 
statute of limitations, and furnished no sufficient ground- 
work for the claim presented to the commissioners. In 
the claim to the county board and petition in the court, 
if an appeal be taken, the party cannot assign other, fur- 
ther, or different reasons than were sufficiently set forth 
in the document on which the action is predicated the 
notice of protest. (City of Omaha v. Kountze, 25 Neb. 60; 
Hinds v. Township of Belvidere, 65 N. W. Rep. [Mich.] 544; 
Union P. R. Co. v. Commissioners, 98 U. 8. 545; Rogers v. 
Inhabitants of Greenbush, 58 Me. 390, 4 Am. Rep. 292; Meek 
v. McClure, 49 Cal. 623.) 

Tt follows that the judgment of the district court was 
right and will be 

AFFIRMED. 
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MIDDLEBORO NATIONAL BANK ET AL., APPELLANTS, V. 
JAMES RICHARDS ET AL., APPELLEES. 


Finep SEPTEMBER 23, 1898. No. 8292. 


1. Bonds: ConpITIONAL SIGNATURE: PRINCIPAL AND SvuReEry. If a 
bond in form a joint obligation is signed by a surety on condi- 
tion that others are to become parties to the instrument in the 
same capacity, and delivery of the bond occurs without a compli- 
ance with the condition, the instrument is ineffective as to the 
party who so signed it, unless the obligee, prior to the delivery, 
was not apprised of the condition, or the signer, subsequent to 
execution of the bond, waived the condition. 


If, when delivery of such bond is made, 
there appears on its face that which discloses or suggests an in- 
firmity or irregularity relative to one of the requisite signatures 
sufficient to cast the duty of an inquiry on the obligee, and no 
investigation follows, the condition and its lack of fulfillment 
may be potent matter of defense for the party who signed the 
bord conditionally in an action thereon. 


. 


. A surety may insist on a compliance with 
the plain import of his contract, inclusive, in a case like the pres- 
ent, of the condition which accompanied his signature; and, 
where the condition exacted the signature to the instrument of 
another party, it will not be satisfied with a subsequent ratifi- 
cation -of the signature which had been, at the time of execution 
thereof, written on the paper by an unauthorized person. 


APPEAL from the district court of Douglas county. 
Heard below before DurFin, J. Affirmed. 


Byron G. Burbank, for appellants. 
BE. Wakeley and W. H. De France, contra. 


HARRISON, C. J. 


On September 10, 1889, Richards & Company con- 
tracted with Washington county to erect for it a build- 
ing—a court house—and to furnish the material there- 
for, and in connection with the contract, executed and 
delivered to the county a bond conditioned for the due 
and full performance of the contract. The contractor 
purchased of the Bohn Sash & Door Company articles nec- 
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essary for use in the erection of the building, and which 
were used in, on, and about it, of the value in the aggre- 
gate of $4,032.48; and the plaintiffs and appellants herein 
assert ownership, respectively, of a portion of the ac- 
count, by assignment, and, to effect its recovery, insti- 
tuted actions on the bond to which we have hereinbefore 
referred, the basis of the rights of actions being in sub- 
stance that by the terms and conditions of the contract 
and bond, connectedly, the bondsmen became obligated 
in the capacity of sureties for the contractor for the pay- 
ment of the accounts for material purchased and em- 
ployed in the performance of the contract. The plaintiffs 
were unsuccessful as to some of the defendants and have 
perfected an appeal from the judgment of the trial court. 
‘hat the points of discussion and decision may be more 
clearly understood, it seems proper to insert here a state- 
ment of some of the facts and circumstances relative to 
the form, substance, and execution of the bond involved 
in the litigation. In the body of the bond appeared the 
names of the sureties, and in the order as follows: “J. H. 
Hulbert, James Morton, John HEpeneter, and Albert 
Fall.” After it had been signed by the principal, Rich- 
ards & Company, it was presented to Morton for his 
signature. He objected to being the first of the sureties 
to sign the bond, and stated that it should have been 
taken to Hulbert, whose name was first as surety in the 
‘body of the instrument, and when signed by said party 
it would be in proper shape to request Morton’s signature. 
Finally this objection was waived, and Morton signed 
the bond with the agreement and condition that it was 
not to be considered complete or to be delivered until 
signed by all the sureties named in it, and, if not so 
signed, it should be returned to him. The signature of 
Hulbert was next obtained, on the same condition and 
agreement as with Morton; and the party who had the 
matter in charge went to the office or place of business of 
John Epeneter, who was then in Europe, and procured 
the name of John Epeneter to be written thereon by Ep- 
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eneter’s son, Oscar E. Epeneter, who was then “book- 
keeper and cashier” for his father. The signature was as 
follows: “John Epeneter; 0. E. E.” The bond was sub- 
sequently signed by the other sureties, and delivered tv 
the clerk of Washington county, and by him given to the 
county commissioners when in session, on ‘the 12th of the 
same month—September—and was by them approved. 
It appears that prior to approval of the bond the atten- 
tion of the commissioners was attracted to the signature 
as it purported to be attached for Epeneter, and there was 
some discussion of the matter, and during the course 
thereof it was suggested, if not concluded, that the in- 
strument was sufficient or good as a security or bond, re- 
gardless of whether Epeneter’s name had been signed by 
some person who had authority so to do or not, or of 
whether Epeneter could be held bounden by the action, 
which ostensibly, at least, some one had taken for him. 
No inquiries were made relative to the matter, and it 
received no further attention from the county or its offi- 
cers. It is also of the evidence that the son had no au. 
thority to sign this or any like instrument for the father; 
and it follows that the signature on the bond was with- 
out significance—had no force or effect. That John Ep- 
eneter had not himself signed the bond was a patent fact 
—was disclosed on the face of the instrument. This was 
sufficient notice to put the commissioners on inquiry, to 
charge them with the ascertainment of the authorization 
of the party who wrote it, to learn of the weight of the 
act or the want of it. Investigation would have developed 
that John Epeneter had not sigued the bond, and it had 
not been signed in his name by any person who possessed 
the requisite authority for such action, or would have dis- 
closed that he was not a party to the instrument. 

On the subject of the obligation of a person signing a 
bond as surety with a like agreement or condition as the 
appellee herein, it was stated in the decision in the case 
of Mullen v. Morris, 43 Neb. 596: “Where one signs 
as surety a bond, which in form is a joint obligation, upon 
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condition that others are to sign the same with him, and 
it is delivered without the condition having been com- 
plied with, the instrument is invalid as to the one so 
signing as surety, unless the obligee, prior to the delivery, 
had no notice of such condition, or the surety, after sign- 
ing, waived the condition.” And further: “Where such 
a bond is delivered to the obligee without being executed 
by all the persons named in the body thereof as obligors, 
it is sufficient to put the obligee upon inquiry whether 
those who signed consented to its being delivered without 
’ the signatures of the others.” We will add that where, 
as in the case at bar, the signature discloses that it was 
not written by the party, but by some other person, and a 
performance of the duty which devolved on the persons 
who were to approve or disapprove it—of inquiry of the 
authority with which it was written—would have dis- 
closed that it was wholly without such power and of none 
effect, the lack of such inquiry renders allowable and po- 
tent, in an action on the bond, the defense of a surety 
that he signed the instrument on the condition that it 
should also be signed by all the sureties whose names 
appear in the body of the bond, inclusive of the one as to 
whose signature a query appears. There was a doubt 
suggested by the face of the bond, which cast on the com- 
missioners the duty of inquiry. This was sufficient notice 
of the infirmity to make the defense presented available. 

The conclusion from the foregoing would be that the 
signature of Johu Epeneter was never in fact placed on 
the bond in a manner effectual to bind him, and the de- 
' fense of a conditional signing or an execution of the 
bond with the agreement that all sureties named therein 
should sign before it should be operative would be sufii- 
cient for any and all as to whom it was applicable. 

It is not contended that if Epeneter was not bound, 
the other sureties were; but it is asserted that if the in- 
strument in question at any time after the signature be- 
came of force as to him, the condition which was inter- 
posed as a defense to the action was fulfilled, and the 
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bond effective as to all; and in this connection it is fur- 
ther urged that Epeneter returned from Europe within 
about two months subsequent to the time his son at- 
tached the signature to the bond, and was immediately 
informed of such action, and allowed it to stand—never 
took any steps to discredit or repudiate his son's action,— 
that this amounted to an affirmance of what had been 
done, or a ratification by the father with retroactive ef- 
fect, and the signature became as if made with authority 
given prior thereto, not only as to Epeneter and his rights 
and liabilities, but with reference to the other sureties, 
and their relations to the bond. It was of the evidence 
that Epeneter was informed within two months of the 
date of the act that his name had been signed to the bond, 
and, further, that he took no steps to disaffirm it. But 
our inquiry here is not whether Epeneter becaine in some 
manner or for some reason liable on the bond; it is 
whether it was signed by him, or he became a party to it, 
as contemplated or required in the condition with which 
others of the sureties executed it. The obligation of a 
surety is the subject of strict construction, and will not 
be extended beyond its plain import, and this is appli- 
cable to a condition such as is herein involved, attendant 
on the assumption of the obligation. The sureties who 
signed this bond conditionally required that it be signed 
by Epeneter, not that his signature written by some other 
person unauthorized to do so be ratified at some time sub- 
sequent. The condition was for the signature, not for an 
after ratification of what purported to be it, but was not. 
The sureties who signed on condition could demand a 
strict compliance therewith, and in default thereof were 
not bound. On the proposition that sureties who signed 
on condition such as is herein invoked in the defense will 
not be bound where an incompleteness in the conditional 
requirement is shown or plainly suggested on the face of 
the bond, see St. Louis Plattdeutscher Club v. Tegeler, 17 
Mo. App. 569; /fall v. Parker, 37 Mich. 590; Sharp +. 
United States, 4 Watts [Pa.] 21; Fletcher v, Austin, 11 Vt. 
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447; Commonecalth cv. Magoffin, 25 8. W. Rep. [IXy.] 599; 
People v. Bostivick, 82 N.Y. 445; People v. Hartley, 21 Cal. 
585. That subsequent ratification was not efficacious, 
see Hall v. Parker, 37 Mich. 590; L'letcher v. Austin, 11. 
Vt. 447; Taylor v. Robinson, 14 Cal. 396; Wood v. Me- 
Cain, T Ala. 800; AfeMuhan v. MeMahan, 13 Pa. St. 376; 
Fiske v. Holmes, 41 Me. 441. 
The judgment of the district com must be 


AFFIRMED. 


ORLANDO SWAIN V. HIRAM SAVAGE HT AL. 
Finep SEPTEMBER 23, 1898. No. 9920. 


1. Replevin: Dismissau: Jury TRIAL: Finat ORDER. In an action of 
replevin the court determined that the writ was, in its inception, 
unauthorized and the court without jurisdiction, and rendered 
a judgment of dismissal of the plaintiff’s action, coupled with an 
order to imparel a jury to inquire of the right of property and 
possession of defendants and their damages. Held, A final judg- 
ment in the action as to plaintiff. 


2. AFFIDAVIT: AMENDMENTS: RELATION. A petition or affi- 


davit in replevin may be amended to make general statements 
more specific and more definite that which is indefinite, and such 


amendments may have relation back to the inception of the 
cause. 


ERROR from the district court of Gage county. Tried 
below before Lerron, J. Reversed. 


George A. Murphy, for plaintiff in error. 
B. O. Kretsinger and F. B. Sheldon, contra. 


HARRISON, C. J. 


In this, an action of replevin, commenced in the county 
court of Gage county, the appraisal of the property, of 
which possession was taken under the writ, disclosed 
such a value thereof as determined that the cause was one 
for trial during a regular term of said court. As the re- 
sult of a trial of the issues joined a judgment was ren- 


. 
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dered, from which an appeal was perfected to the district 
court and a petition and affidavit were filed therein. The 
defendants filed an answer, and the plaintiff a reply. 
During the progress of a trial the plaintiff asked leave to 
amend the petition and affidavit, which was granted, and 
the cause was continued. The defendants filed an answer 
to the amended petition, to which answer there was, for 
the plaintiff, a reply. Subsequent to such joinder of the 
issues on the merits, the defendants filed a motion to 
quash the writ of replevin issued by the county judge 
and to be allowed to prove the value of the property 
which had been taken by virtue of the writ and the value 
of their interests therein, and for judgment in their favor 
for. such amounts and costs. The ground of the motion 
was that the county judge had no jurisdiction to issue 
the writ for the reason that no sufficient affidavit or pe- 
tition had been filed with him prior to the issuance of the 
process. The motion was sustained by the district court 
and it was adjudged that the writ be quashed, the plain- 
tiff’s action dismissed, and defendants allowed to have 
a jury impaneled to inquire of the defendants’ right of 
property and possession; also to assess such damages 
for defendants as might be determined right and proper. 
The plaintiff presents the case here by petition in error. 
In this court the defendants have moved a dismissal of 
the petition in error on the ground that there has been no 
final order or judgment in the action in the district court. 

A judgment or final order of the district court may be 
reversed, vacated, or modified by this court for errors 
which appear of record. (Code of Civil Procedure, sec. 
582.) The judgment herein dismissed the plaintiff’s suit. 
He was no longer an actor. The case for him was ended. 
He could obtain no relief. This was a final determina- 
tion of the action relative to him and his rights which 
he sought to assert, and error in his behalf would lie. 
(Harman v. Barhydt, 20 Neb. 625; Rogers v. Russell, 11 
Neb. 361; Belt r. Davis, 1 Cal. 138; Weston v. Charleston, 
2 Pet. [U. S.] 449; Jewell v. Lamoreaur, 30 Mich. 155; 2 
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Ency. Pl. & Pr. 52; Evans v. Dunn, 26 O. St. 444.) The 
motion to dismiss the error proceeding must be overruled. 

This brings us to the inquiry in respect to the propriety 
of the trial court’s action on the motion to quash the writ 
issued by the county court. The attack on the process, 
it will doubtless be remembered, was based on the in- 
sufficiency of the affidavit filed with the county judge 
at the inception of this suit. It is provided in our Code 
of Civil Procedure that prior to the issuance of a writ 
of replevin by the officer charged by law with such duty 
there shall be filed in his office an affidavit of the plain- 
tiff, his agent, or attorney in which there shall be stated: 
“First—A description of the property claimed. Second 
—That the plaintiff is the owner of the property, or has 
a special ownership or interest therein, stating the facts 
in relation thereto, and that he is entitled to the imme- 
diate possession of the same.” (Code of Civil Procedure, 
sec. 182.) In the case at bar the replevin affidavit which 
was filed with the county judge was not in the record in 
the district court, is said to have been lost or mislaid, 
and forits statements the district court had the recollec- 
tions of certain parties as embodied in affidavits, also 
the transcript of the docket entry of the county court; 
_ and we have for examination the same information. It 
is urged in argument for the plaintiff in error that the 
petition and affidavit filed in the county court were not 
wholly insufficient in statements, the amendments made 
in the district court were allowable, and gave to them 
the force and effectiveness which they lacked, if any. It 
appears from the record that, in county court, the plead- 
ings filed for plaintiff asserted in general terms his spe- 
cial ownership of the property in litigation, and further 
set forth that this right to the property was by virtue 
of ownership of a chattel mortgage executed and de- 
livered, on a certain date, to George A. Murphy, and as- 
signed to the plaintiff; further that he was entitled to 
the immediate possession of the property. There were 
other allegations descriptive of the property, and such 

48 
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as are usual and requisite in pleadings of the kind, none 
of which are drawn in question except those relative to 
the special ownership of the property by plaintiff, in 
which it is claimed for defendants there were such omis- 
sions of statements of essentials as constituted the plead- 
ings fatally defective, consequently the county judge was 
not authorized to issue the writ, and the county court was 
without jurisdiction over the property or subject-matter 
of the controversy, and the district court gained none 
by the appeal. That the petition or affidavit in replevin 
may be amended is too well settled to require argument 
or citation of authorities to support the proposition. It 
is also true that the idea of an amendment suggests and 
carries with it elemental thereof that there is something 
existent to which more will be added. 

The statements on the subjects now particularly under 
consideration in the pleadings in the county court were 
broad and general, and some partook in their nature of 
conclusions, and they were probably in some respects 
incomplete and unsatisfactory, but they were compre- 
hensive of the necessary elements. There were general 
statements of matters to which other and further might 
be added to render them specific and complete. In short, 
they were amendable and were not fatally defective and 
without force, and the writ issued by the county judge 
was not wholly unauthorized and void. (Lewis v. Con- 
nolly, 29 Neb. 222; Crans v. Cunninghan, 18 Neb. 204; Com- 
mercial State Bank of Crawford v. Ketcham, 46 Neb. 568; 
Wilson v. Macklin, 7 Neb. 50; Williams v. Gardner, 22 Kan. 
122; Meyer Bros. v. Lanc, 40 Kan. 491.) 

The plaintiff applied for, was granted leave, and made 
the amendments prior to any objections to the pleadings. 
The amendments were properly allowed and the defects, 
if any, were cured. 

There are other points raised and presented, but their 
discussion is not necessary. The judgment of the district 
court was erroneous and must be reversed. 


REVERSED AND REMANDED. 
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VINCENT KXOKES V. STATE OF NEBRASKA, EX REL. FRANK 
KOUPAL. 


FiInep SEPTEMBER 23,1898. No. 9921. 


1, Mandamus: WiTLE To Orrick. ‘The title of a party to a public office 
is not proper matter of issne or trial in an action of mandamus. 


x 


: CERTIFICATE OF ELEcTION. In an action of mandamus to 
force the proper officer to issue to the relator a certificate of his 
election to fill an otfice, the question of the propriety or validity 
of an election at the alleged time to fill the office may be liti- 
gated. 


w 


. Evidence: JupictAL Notice: Census. Courts will take jud’e’al no- 
tice of a United States census and its results, a school census and 
its results; also of an authorized election and its results, and the 
number of votes cast thereat. 


4, Sufficiency of Evidence: rview. If the evidence is wholly insuf- 
ficient to sustain the findings of the trial court, the resultant 
judgment must be reversed. 


5. Finding as to Population of County. Evidence herein examined 
and determined insufficient to support the findings. 


Error from the district court of Valley county. Tried 
below before THOMPSON, J. Reversed. . 


Clements Bros., for plaintiff in error. 
Charles A. Munn and A. Norman, contra. 


HARRISON, ©. J. 


In this, an action for mandamus, the relator asked the 
issuance of the writ against the respondent, as county 
clerk of Valley county, and by it his direction to deliver 
to relator a certificate of election to the office of clerk of 
the district court of said county. A trial of the issues 
joined resulted in a judgment in favor of the relator, and 
the cause is presented to this court for respondent by 
petition in error. 

In 1879 the legislature enacted: “In each county hay- 
ing a population of eight thousand (8,000) inhabitants 
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or more, there shall be elected in the year eighteen hun- 
dred and seventy-nine (1879), and every four years there- 
after, a clerk of the district court in and for such county, 
and in each county having a population of less than eight 
thousand (8,000) inhabitants, the county clerk shall be 
ex-officio clerk of the district court and perform the du- 
ties devolving upon the officer by law.” (See Compiled 
Statutes 1897, ch. 26, sec. 7.) This was an authority for 
the election of clerks of the district court in counties of 
8,000 inhabitants or more in 1879, and thereafter in the 
counties of requisite number of inhabitants, at times of 
election occurring at intervals of four years. (State 1. 
Whittemore, 11 Neb. 175; State v. Stauffer, 11 Neb. 173.) 
In the case last cited it was said: “The act approved 
March 1, 1879, authorizing an election of clerks of the 
district court in the year 1879, and every four years there- 
after, in counties containing not Jess than eight thousand 
inhabitants, does not authorize an election of such clerks 
in other counties during the intervening years upon at- 
taining that population.” In 1897 a bill was introduced 
in the senate, and passed that body, and is embodied in 
the Session Laws of the year named as chapter 28, and 
also appears in the Compiled Statutes of 1897 as sections 
Sa and 8b, chapter 26, page 556. .In the note on said 
page it is said in relation to the bill: “It is said not to 
have passed the house.” The trial court determined in 
this case that it did not. It appears that the county clerk 
of Valley county, when about to prepare and issue no- 
tices, etc., for the election in the fall of 1897, asked the 
advice of the county attorney in regard to whether he 
should include in the notices, ete., the office of clerk 
of the district court, and was advised that it would be 
proper and better to do so. He followed the advice, and 
the relator was nominated for the office of the clerk of 
the district court, and received the highest number of 
the votes cast for the several nominees for that office. 
After the canvass, etc., of the election returns, the relator 
demanded of the respondent that he be issued a certifi- 
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cate of election, which the respondent refused; and to 
compel compliance with his request the relator insti- 
tuted and prosecuted this action. As we have before 
stated, the trial court decided that the act of 1897 did not 
become a law, and with that adjudication the plaintiff 
in error has no quarrel. Furthermore, it is conceded for 
the relator that that decision was right; and it is further 
stated in the brief for relator that he makes no claim 
herein based on the existence of the act of 1897 as a law. 
His assertion is that in 1895 the county of Valley had 
8,000 inhabitants or more, and there should then have 
been elected a clerk of the district court; that there was 
a vacancy in that office in L897, and an election to fill the 
same was proper. Of the findings of the trial court were 
the following: 

“Was there a fixed ratio or number in the state of 
Nebraska by which the whole number of votes cast at 
any general election in a county may be multiplied to 
determine the population of said county at this time? 

“Answer. Not for all cases (by statute), but by com- 
parison we can arrive at a fair conclusion. 

“If so, what is the ratio or number? 

“Answer. he number which I would use in this case, 
if deciding it upon that alone, is 5 when based upon a 
comparatively full vote, and 54 when based upon a com- 
paratively light vote. 

“Does such ratio or number apply to the whole number 
of votes cast at said election, or to the whole number of 
voters residing in said county at the said time? 

“Answer. To the whole number of votes cast.” 

“Tindings of law: 

“Is there a legal or fixed ratio by which the whole num- 
ber of votes cast at an election in a county may be multi- 
plied to determine the population of said county at that 
time? 

“Answer. I think the ratio I have given above is legal, 
but IT do not think it is fixed. 

“Tf so, what is said ratio? 
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“Answer. The ratio that I would use is 5 for a com- 
paratively full vote and 54 for ‘off years, with a compara- 
tively light vote. 

“Does said ratio apply to the whole number of votes 
cast at said election, or to the whole number of voters 
in said county at that time? 

“Answer. he whole number of votes cast. 

“The court further finds facts as follows: 

“That Valley county is now neither a newly settled 
county or community, nor an old, settled one. 

“That if this case was to be decided alone upon the 
ratio between the votes and population, the ratio that 
the whole vote bears to the whole population of the 
state, at any election, is the proper ratio to use for Valley 
county in this case. 

“That there has been an increasing pépulation in Valley 
county for over twenty years last past, except 1890, when 
it was nearly stationary, and in the fall of 1894 and the 
spring of 1895 when there was some moving away from 
the county on account of drouth. 

“That a great many of those that went away have been 
ever since steadily returning; and that the population 
of Valley county is now the largest that it has ever been, 
and that said county of Valley is now, and has been ever 
since and prior to the election in the fall of 1895, a county 
containing 8,000 inhabitants, and was at that time, and 
has since that date been, entitled to elect a clerk of the 
district court, as one of the officers within and for said 
county.” : 

One question that is noticed in the argument for plain- 
tiff in error, and which we deem it well to settle, is in 
relation to whether the litigation before us involves the 
trial of the title to an office. If it does, then it cannot 
be adjudicated in an action of mandamus. (Anderson v. 
Colson, 1 Neb. 172; State v. Plambeck, 36 Neb. 401; MWe- 
Villin v. Richards, 45 Neb. 786.) The question herein was 
not the relator’s title to an office, but his right to the 
evidence of his election to an office; and, if the office 
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had no existence at the time, as an office to be filled by 
an election, no right to a certificate of election to fill it 
could arise. Without an office to fill, no recognizable 
claim could be asserted to receive the certificate evi- 
dencing the relator’s election or right to fill it. Whether 
the office of clerk of district court could be filled by 
election was determinable by mandamus, and a trial of 
such question could not be termed a trial of the title to 
an office. (State v. Whittemore, 11 Neb. 175; State v. 
Stauffer, 11 Neb. 173; Wan Horn v. State, 46 Neb. 62; 
State v. Aldermen of Pierce City, 3 8S. W. Rep. [Mo.] 849.5 

The only further point for discussion—and it is stated 
for relator, by counsel, in the brief filed, to be the only 
matter of contention in this case—is the sufficiency of 
the evidence, viewed in connection with the matters of 
which courts take judicial notice, to sustain the findings 
and judgment of the trial court. In the case of Stute r. 
Long, 17 Neb. 502, wherein the same section of the statute 
was under examination as is here involved, it was said: 
“The annual census not being made by statute the basis 
upon which the population of a city or county at an elec- 
tion succeeding the taking of the same is to be estimated, 
there would seem to be no authority for this court to 
inject into the election law the words ‘as returned by the 
census taken in 1883.’ The language of the election law 
is general, ‘that in each county having 8,000 inhabitants 
or more there shall be elected,’ ete. This, in the ab- 
sence of any restriction, would seem to apply to the time 
the election was called, and not to the time the census 
was taken. It is well known that in some of the new 
counties of the state thousands may be added to their 
population by immigration in a single year, and this 
largely during the sumnier season. It is but reasonable 
to suppose that this fact was taken into consideration 
by the legislature in passing the act; hence its general 
language. The cities and villages of the state, as well 
as courties, are classified according to population. Thus, 
cities containing more than twenty-five thousand inhab- 
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itants are cities of the first class (Compiled Statutes, 
ch. 13), and cities of the second class having move than 
ten thousand inhabitants (Session Laws 1883, ch. 16). 
Section 2 of this act provides that ‘whenever any city 
shall hereafter have attained a population of ten thou- 
sand inhabitants, and such fact shall have been duly 
ascertained and certified by the mayor of such city to 
the governor, the governor sll, by proclamation, de- 
clare such city to be a city of the second class,’ ete. It 
is very clear that the mayor of such city is not required 
to rely upon the census taken under the statute, but may 
ascertain that fact in any other legitimate mode. So 
towns containing more than fifteen hundred inhabitants 
and less than ten thousand are to be cities of the second 
class, While towns containing not less than two hundred 
nor more than fifteen hundred may be incorporated as 
Villages. (Session Laws 1881, ch. 22.) In none of these 
cases is the census referred to as the criterion for de- 
termining the population, while in most of them it is 
apparent that it is not. The inquiry may be made, by 
what means is the population of a county or city to be 
ascertained if not exclusively by the census? The an- 
swer is, it is to be determined, like any other question of 
fact, by the best evidence that can be obtained. The 
votes polled at the election of 1883, when multiplied 
by the well-known ratio of population to the number 
of voters in a county, is evidence tending to prove the 
nuuber of inhabitants.” It is true that the foregoing 
extract was merely arguendo and was obiter, for, as stated 
in the decision, the method of inquiry or proof of the 
number of inhabitants was not of the questions in the 
case; but it contains some very pertinent observations 
bearing upon the question in controversy here. In 1887 
an act was passed by the legislature by which the office 
of register of deeds was created. The legislature of 1889 
amended the first section of that act, and as amended it 
read as follows: “At the general election in the year 
1889, and every four years thereafter, a register of deeds 
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shall be elected in and for each county having a popu- 
lation of eighteen thousand and three (18,003) inhabit- 
ants or more, to be ascertained by the census of 1885 
and each state and national census thereafter, who shall 
give bond, with sufficient sureties thereon, to be approved 
by the county board, in the penal sum of ten thousand 
($10,000) dollars, conditioned for the faithful perform- 
ance of his duties, and such register of deeds shall have 
all the power, and perform all the duties relative to all 
papers, writings and instruments pertaining to real es- 
tate heretofore enjoined by law upon county clerks, and 
shall receive the compensation allowed by law therefor,” 
ete. (Compiled Statutes 1889, ch. 18, sec. 77a.) By the 
state census of 1885 Richardson county was shown to 
have a sufficient number of inhabitants to entitle it to a 
register of deeds, but by the national census of 1890 the 
population fell below the requisite number, and in the 
decision in ‘the case of Stute rv. Lewis, 88 Neb. 191, it was 
held that the county was not entitled in 1893, or subse- 
quent to 1890, to a register of deeds, and would not be 
until it was established by a state or national census 
that the county contained the number of inhabitants 
specified in the act. In that case the census governed, 
because it had been made by statute the element or factor 
by which the population of the political subdivision 
should be determined, and that decision cannot assist us 
in the present action. 

It may be said of the evidence introduced that it did 
not, in and of itself, establish the population of Valley 
county at the time of the election of 1895 at any certain 
number, and did not therefore, in and of itself, furnish 
a measure by which the population—the main question at 
issue in the case—could be determined. It may also be 
said that the testimony of the various witnesses was 
composed, and necessarily to a large extent, of opinions, 
general in their character; but there was, as to matters 
of fact, no appreciable conflict; and it was established 
that during the years of 1894 and 1895, by reason of 
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climatic conditions which rendered agricultural pursuits 
almost entirely of no financial or material avail, and 
incidentally operated detrimentally upon all other avo- 
cations and lines of business, the population of the county 
was decreased quite a considerable number, some of the 
persons who removed during that time doing so tem- 
porarily, and others permanently; but the population 
was less durimg those years than immediately prior 
thereto or since. It also developed that there was quite 
an increase in tle population during 1896. It was ad- 
mitted of record, although objected to as incompetent, 
irrelevant, and immaterial, that “There were cast at the 
general election in Valley county in the year 1890, 1,515 
votes; that there were cast in the year 1891 at the-gen- 
eral election in said county, 1,434 votes, and that the 
total vote cast for any county or state officer was 1,386; 
that there were cast in the year 1893 at the general elec- 
tion held within and for said county, 1,542 votes; that 
there were cast in the year 1894 at the general election 
held within and for said county, 1,463 votes; that there 
were cast at the general election held within and for said 
county in the year 1895, 1,492 votes; that there were 
cast at the general election held within and for said 
county in the year 1896, 1,669 votes; that there were cast 
at the general election held within and for said county 
at the general election for the year 1897, 1,541 votes, — 
all of which votes for the several years were duly can- 
vassed by the proper canvassing officers of said county; 
that there were cast and counted in said county for the 
year 1892 for county and state officers 1,522 votes, and 
that that was the highest number of votes cast for any 
candidates at that election; and that the total vote cast 
for said year of 1892 is not shown by the records of said 
county, and that the same is not now agreed upon as to 
the total number of votes. It is further agreed that the 
total number of votes as given heretofore is the total 
nuunrber of votes cast in said county for each of the said 
years, except that for the year 1892; that there were cast 
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and counted in said county for state and county officers 
at the general election held therein in the year 1888, 
1.5389 votes, the same being the highest number of votes 
cast and counted for any office at said election.” It will 
doubtless be remembered that in the excerpt we have 
made from the opinion of MAXWELL, J., in the case of 
State v. Long, supra, it was observed that the votes polled 
at an election, when multiplied by “the well-known ratio” 
of population to the number of votes, is evidence which 
tends to prove the number of inhabitants. What the 
“well-known ratio” is, was not specifically stated. [had 
always believed it was, by popular voice, fixed at 5, and 
yet think that the majority entertain a belief that such 
is the ratio; but a limited experience in investigation in 
the realm of. pupular opinion on the ratio to which we 
have just referred has led me to conclude that there is 
not an entire agreement or a uniformity of kuowledge 
on the subject. The opinion of the individual in regard 
to the ratio and its amount, I conclude, is governed by 
what in fact, or supposably, it was stated to be in the 
state or political subdivision in which the individual re- 
sided when knowledge was acquired or supposed to have 
been obtained on the subject. I have been informed that 
it is 4, and also that it is 6; and am forced to believe, as 
before stated, that there is some Jack of agreement and 
unifowmity of belief and popular knowledge or informa- 
tion in regard to the ratio, if, indeed, a general one ex- 
ists. If it was a fact of general notoriety or knowledge, 
the courts would take judicial notice of it; but the ques- 
tion was not raised in the case, and we need not clecide it. 

Of the matters of which it is insisted the courts should 
take judicial notice, is the United States census, the 
school census taken under the authority of a statute 
of the state and by the officers empowered for such pur- 
pose, the state and county elections, and the results of 
each and all of them. We think this insistence is cor- 
rect. Courts will take judicial notice of the things enu- 
merated, and the results. l’rom the results of one or the 
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other census to which we have referred—that of the 
United States used being the one of 1890—and. also the 
results of elections, certain ratios or percentages were 
obtained by mathematical processes, and, by applica- 
tion to certain figures or conditions existent of the rela- 
tive affairs in Valley county in the year 1895, argued to 
show that the population was or was not the requisite 
8,000. Whether it tended to show that it was or was 
not, depended to some considerable extent on who did 
the arithmetical work—counsel for relator, or counsel 
for respondent. Both, in briefs filed, have set forth ex- 
tended calculations of the nature to which we have re- 
ferred, and have based arguments thereon, We will 
notice some of these. In one the census of school chil- 
dren is used in connection with the whole population of 
the county as shown by the United States census of 1890. 
In such census Valley county was accredited with 7,092 
inhabitants, and in the brief for relator it is stated: “Ac- 
cording to the ceusus reports of 1890, Valley county had 
a population of 7,092. The same report gave the nuun- 
ber of children of school age in Valley county as 2,189. 
It would therefore appear that in the veur 1890 the 
school population of Valley county constituted 31 per 
cent of its entire population.” It is then, on the assump- 
tion that the per cent would be the same in 1894, further 
said that the number of school children in the county on 
December 31 of the year last mentioned was 2,924, and, 
if 31 per cent of the whole population, the county then 
had 9,400 inhabitants. An examination of the report 
of the national census of 1890 discloses that in Valley 
county there were 2,716 persons of school age, and the 
per cent of the population was a fraction more than 38; 
and if it was the same in 1895, there were not 8,000 in- 
habitants in the county. By the school census ‘aden dur- 
ing June and July, 1890, the number of school children 
was shown to be 2,667. By the use of this number we 
obtain the per cent of 37.6, and the population less than 
8,000. Further than this, the number of school children 
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used by counsel in the calculation set forth in the brief 
was of June and July, 1894, and by law there was an- 
other enumeration of persons of school age taken in 
June and July, 1895, which was shown in the report of 
the state superintendent of schools of January 1, 1896, 
from which it appears that there were then of such per- 
sons in Valley county 2,491, and on the assumption, as 
said before, that the per cent was the same as in 1890, 
the population was less than 8,000. In another method 
of calculation which is used by the parties in their briefs 
the population of the state as shown by the census of 
1890, which was 1,058,910, is taken, and this in connec- 
tion with the vote of the state is used, and the ratio ob- 
tained. The vote of the state in 1890 was 214,090 and 
the ratio was less than 5. It is assumed that the popula- 
tion of the state increased from 1890 to 1895, or did not 
decrease, and that the same was true of Valley county; 
and the figures 1,058,910 are taken to represent the total | 
number of inhabitants i in 1895, and the vote of the latter 
year is employed, and a ratio obtained of 5.7. But, on 
' the other hand, we are asked to notice that if the num- 
ber of inhabitants in Valley county in 1890, as shown by 
the national census (7,092), is used, and the vote of the 
county taken to obtain the ratio—and this, if the method 
is employed at all, would seem proper, as it is the popula- 
tion of the county which we desire to obtain—then in 
1890 there were 1,515 votes, and the ratio less than 5. 
In 1891 the vote was 1,434, and the ratio a trifle less 
than 5. In 1892, vote, 1,592; ratio less than 5. In 1893, 
vote, 1,542; ratio less than 5. In 1894, vote, 1,463; ratio 
below 5. In 1895, vote, 1,496; ratio less than 5; and the 
average ratio for these years less than 5. 

There are other methods contained in the briefs, but in 
all of them are assumptions or unallowable inferences 
which:make them somewhat unsatisfactory as a basis 
for settlement of the matters in litigation. Then many 
of them lead at best to rather unreliable approximations. 
Courts may not assume the existence of something and 
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then take judicial notice of it as a fact. A thorough ex- 
amination and consideration of all the evidential mat- 
ters herein, inclusive of such as it is contended judicial 
notice should and will be taken, forces us to the conclus- 
ion that there is not of such evidence and allowable infer- 
ences therefrom, sufficient to sustain the findings of the 
trial court in relation to the population of Valley county 
in 1895, and the resultant judgment must be reversed and 
the case remanded. 
REVERSED AND REMANDED. 


SULLIVAN, J., and IRviny, C. 

We concur in the foregoing opinion, but, to avoid any 
inference as to the competency of such evidence as was 
offered, we wish to add that in our opinion the only com- 
petent proof of population in such cases is a census. The 
question not being essentially involved, we do not care 
to state our reasons at length, but might say that one of 
them is that the legislature cannot be presumed to have 
conteniplated a resort to other evidence, which the opin- 
ion of the Chief Justice shows to be wholly conjectural. 


RYAN, C., dissenting. 

I dissent from the views expressed by Harrison, C. J., 
for the reasons I shall now briefly state. The alterna- 
tive writ of mandamus which issued from the district 
court of Valley county required the county clerk to 
issue to the relator a certificate showing his election to 
the office of clerk of the district court of said county, or 
show cause why such certificate should not issue. The 
return to this writ presented several issues, but on the 
trial the stipulations of counsel established all the facts 
entitling the relator to the writ prayed, except, as con- 
tested by the respondent, that, as Valley county con- 
tained less than 8,000 inhabitants, there was no inde- 
pendent office of clerk of the district court in that county. 
As the respondent was county clerk he was ex-officio 
clerk of the district court, if there were less than 8,000 
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inhabitants in Valley county. His denial of the exist- 
ence of that number of imhabitants presented the issue 
whether he or the relator was clerk of. the district court 
of said county. In effect, as I understand the case, the 
controversy is as to the title to a public office, and it has 
been repeatedly held that the title to such an office can- 
not be tried by mandamus. (Anderson v. Colson, 1 Neb. 
172; State v. Plambeck, 36 Neb. 401; MelMillin v. Richards. 
45 Neb. 786.) It was the duty of the respondent to issue 
the certificate showing the relator’s election in accord- 
ance with conceded facts. The question attempted to be 
litigated in this case should, I think, be presented at the 
proper time and by proper parties in quo warranto pro- 
ceedings. (Compiled Statutes, ch. 71; State v. Plambeck, 
supra; State v. Jaynes, 19 Neb. 164.) he judgment of the 
(listrict court, therefore, in my opinion should be 
affirmed. 


IN RE JOHN FANTON. 
FILep SEPTEMBER 23, 1898. No. 10067. 
1. Habeas Corpus: REView oF Errors. On an application for a writ 


of habeas corpus, errors or irregularities in the criminal trial, 
not jurisdictional, will not be considered. 


: Excessive SENTENCE. “Habeas corpus will not lie 
on behalf of a convicted prisoner on the ground that the sen- 
tence to imprisonment is in excess of the statutory period. since 
such a sentence is erroneous merely, and not void. 


ORIGINAL application for writ of habeas corpus. Writ 
denied. 


The opinion contains a statement of the case. 


R. R. Dickson and George A. Day, for petitioner: 


The legislative enactment under which petitioner was 
convicted and sentenced is void. The trial court was 
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therefore without jurisdiction, and habeas corpus is the 
proper remedy to obtain petitioner's liberty. (Fr parte 
Rosenblatt, 14 Pac. Rep. [Nev.] 298; Fe parte Siebold, 
100 U.S. 377; 1 Black, Judgments see. 257; Van Morn vr. 
State, 46 Neb. 62; Marbury v. Madison, 1 Cranch [U. 8.] 
137; In re Huiline 45 Neb. 747; Ea atte Fisher, 6 Neb. 
309; In re Betts, 36 Neb. 288; State v. Crinklaw, 40 Neb. 
759.) 

The sentence of tle court being in excess of the maxi- 
mum period fixed by statute is void. (In re McVey, 50 
Neb. 481; Hae purte Nearny, 55 Cal. 229; Hx parte Langs, 
18 Wall. [U. 8.] 163; Elliot v. Piersol, 1 Pet. [U. S.J 340.) 


C.J. Sinyth, Attorney General, and Hd P. Smith, Deputy 
Attorney General, for the state. 


NORVAL, J. 

An information was filed in the district court of Holt 
county, charging “that one John Fanton, late of the 
county aforesaid, on the 20th day of December, 1895, in 
the county of Holt and state of Nebraska aforesaid, the 
said John Fanton then and there being, did unlawfully 
and feloniously steal, take, and drive away eighteen (18) 
head of mixed cattle, described as follows: * * #* 
All of said cattle being of the value of $300, and the per- 
sonal property of one Timothy Cross; contrary to the 
form of the statute in such cases made and provided, 
and against the peace and dignity of the state of Ne- 
braska.” <A trial was had thereunder, the accused was 
found guilty as charged in the information, the value of 
the property stolen was fixed by the jury at $300, and a 
sentence of eight years’ imprisonment in the penitentiary 
was imposed by the court. Error proceeding was prose- 
cuted to this court, which resulted in the affirmance ot 
the judgment and sentence below. (Janton v. State, 50 
Neb. 351.) Afterw(ard this application was made for his 
discharge from imprisonment upon a writ of habeas 
corpus. 
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It is insisted that the petitioner was prosecuted under 
chapter 77, Session Laws 1895 (Criminal Code, sec. 117a), 
and that his conviction is illegal and void, because 
said chapter failed to pass both branches of the state 
legislature. The chapter assailed purports to make cat- 
tle stealing a distinctive crime; and whether such legis- 
lation was adopted in the constitutional mode it is un- 
necessary to now determine, since it will be observed that 
the information under which the conviction was ob- 
tained alleged every ingredient of the crime of grand lar- 
ceny, as defined by section 114 of the Criminal Code. The 
district court having jurisdiction of the crime charged, 
as well as over the persnn of the petitioner, its judgment 
and sentence are not void. (In re Ream, 54 Neb. 667.) 

The maximum sentence authorized to be imposed by 
section 114 of the Criminal Code upon a conviction of 
grand larceny is seven years’ imprisonment, while the 
petitioner was adjudged to be confined in the peniten- 
tiary for the term of eight years. It is argued that the 
sentence of the court being in excess of the maximum 
limit authorized by law is void. The soundness of this 
contention depends upon the fact whether or not the de- 
fect indicated constituted an error or irregularity merely, 
since it is firmly established in this state that habeas cor- 
pus is not the appropriate proceeding to review mere. 
errors and irregularities in a judgment of an inferior 
court in a criminal case. The writ of habeas corpus can- 
not operate as a proceeding in error. (Ha parte Fisher, 
6 Neb. 309; In re Balcom, 12 Neb. 316; Buchanan v. Malla- 
lieu, 25 Neb. 201; In re Betts, 36 Neb. 282; State v. Crink- 
law, 40 Neb. 759; In re McVey, 50 Neb. 481; In re Ream, 
54 Neb. 667.) If a person is restrained of his liberty by 
virtue of an absolutely void judgment, he may be dis- 
charged on habeas corpus. To obtain release by such a 
proceeding, the judgment or sentence must be more than 
merely erroneous; it must be an absolute nullity. (Jn re 
Havlik, 45 Neb. 747.) 

Mr. Church in his valuable treatise on Habeas Corpus 

49 
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states: “The general rule is that when a court has juris- 
diction by law of the offense charged, and of the party 
who is so charged, its judgments are not nullities. It is 
only when the court pronounces a judgment in a criminal 
case which is not authorized by law, under any circum- 
stances, in the particular case made by the pleadings, 
whether the trial has proceeded regularly or otherwise, 
that such judgment can be said to be void so as to justify 
the discharge of the defendant held in custody by 
such judgment. Thus a judgment of conviction is not 
void because of the failure to inform the accused of his 
right to an appeal or because of the fact that there were 
gross irregularities committed during the trial, in the im- 
paneling of the jury, in the introduction of evidence, and 
in the rendition of the verdict, or because an excessive 
punishment has been imposed—except as to the excess.” 
(Church, Habeas Corpus sec. 370.) And at section 373 the 
same author uses this language: “The prevailing rule is 
that an excessive sentence is merely erroneous and void- 
able; that the whole sentence is not illegal and void be- 
cause of the excess; that it is not void ab initio; and that 
it is good on habeas corpus so far as the power of the 
court extends, and invalid only as to the excess.” Nu- 
merous decisions are cited by the author which fully sus- 
tain the doctrine announced in the foregoing excerpts. 
.The following are in point: People v. Liscomb, 60 N. Y. 
559; People v. Jacobs, 66 N. Y. 8; People v. Baker, 89 N. Y. 
460; Ex parte Henshaw, 73 Cal. 486; In re Graham, 138 U. 
S. 461; In re Crandall, 34 Wis. 177; In re Graham, T4 
Wis. 450; 76 Wis. 366; Jn re Pikulik, 81 Wis. 158; La 
parte Mooney, 26 W. Va. 36; Feeley’s Case, 12 Cush. 
[Mass.] 598; Ha parte Crenshaw, 80 Mo. 447; People ». 
Markham, 7 Cal. 208; Hz parte Shaw, 70.8. 81; He parte 
Van Hagan, 25.0.8. 427. A judgment imposing sentence 
to imprisonment for a longer period than authorized by 
statute is not void for want of jurisdiction, but errone- 
ous merely. It is the excessive portion of the sentence 
alone that is invalid, and relief cannot be had therefrom 
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upon habeas corpus until the valid portion has been 
served. 

In Re Graham and in Re McDonald, 74 Wis. 451, the pe- 
titioners were convicted of a felonious assault and rob- 
bery, and sentenced to the penitentiary for the term of 
thirteen years each, while the maximum punishment al- 
lowed by statute for that crime was ten years. They ap- 
plied for a writ of habeas corpus on the ground of exces- 
sive sentences. The writ was denied, the court through 
Cole, C. J., saying: “We deny the writs for the reason 
that the error in the judgments does not render them 
void, or the imprisonment under them illegal, in that 
sense which entitles them to be discharged on a writ of 
habeas corpus. The judgments are doubtless erroneous, 
and would be reversed on a writ of error (Fitzgerald v. 
State, 4 Wis. 412; Haney v. State, 5 Wis. 529; Benedict v. 
State, 12 Wis. 314; Peglow v. State, 12 Wis. 595.); but the 
judgments are not void. (State v. Sloan, 65 Wis. 647.) 
The court had jurisdiction of the persons and subject- 
matter or offense, but made a mistake in the judgment. 
For mere error, no matter how flagrant, the remedy is 
not by habeas corpus. The law is well settled in this 
court that on habeas corpus only jurisdictional defects 
are inquired into. The writ does not raise questions of 
errors in law, or irregularity in the proceedings.” 

Ex parte Van Hagan, 25 O. St. 426, was an application 
for discharge on habeas corpus, where an excessive sen- 
tence was imposed. The court say: “The punishment in- 
flicted by the sentence, in excess of that prescribed by the 
law in force, was erroneous and voidable, but not abso- 
lutely void. It follows that a writ of error to reverse the 
proceedings or sentence is the remedy that the relator 
should have resorted to in order to obtain a discharge 
from illegal imprisonment, and not habeas corpus, which 
is not the proper mode of redress where the relator was 
convicted of a criminal offense, and erroneously sen- 
tenced to excessive imprisonment therefor by a court of 
competent jurisdiction. Hae parte Shaw, 7 O. St. 81, ap- 
proved and followed on this point.” 
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The defect in the sentence imposed on John Fanton 
was not jurisdictional, but merely erroneous, since the 
district court acquired jurisdiction over his person and of 
the subject-matter, and the judgment rendered was of 
the kind authorized by the statute. Jn re McVey, 50 Neb. 
481, is not in conflict with the conelusion reached herein, 
although there is to be found in the report of that case 
language apparently opposed to the doctrine announced 
in the case at bar. In the \/cVey Case it was asserted that 
the court must possess jurisdiction to impose the particu- 
lar sentence adjudged, else the same will be void. When 
that thought was expressed the court did not have in 
mind, or under consideration, a sentence inflicted in ex- 
cess of the linit authorized by the legislature. There the 
petitioner had been found guilty of the statutory offense 
of breaking and entering a building in the daytime, 
while the information under which he was tried did not 
charge him with having committed that crime, but did 
charge a burglary committed in the night-season. He 
was prosecuted for one offense, and convicted for an- 
other, so that the court did not have jurisdiction of the 
subject-matter, or of the power to impose that particular 
sentence at that time in that case, and the sentence was 
void. If, upon a conviction for burglary, the court should 
sentence the accused to be hanged, the judgment would 
be void for want of jurisdiction of the court to impose a 
sentence of that kind in that case. But it would be other- 
wise if the court should adjudge an imprisonment in the 
penitentiary for a longer period than fixed by statute for 
the crime of burglary. In the latter case the sentence 
would be erroneous merely, but not void. In the one case 
the court had no jurisdiction to impose that particular 
kind of a sentence upon conviction of burglary, while in 
the other the statutory kind of punishment was meted 
out, although the time of imprisonment exceeded the 
statutory bounds. A sentence of a different’ character 
than that authorized by law to be imposed for the crime 
of which the accused has been found guilty is void, while 
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a sentence which imposes the statutory kind of punish- 
ment is not absolutely void, although excessive. In the 
former case the entire punishment is invalid, while as to 
the latter the excessive portion is alone erroneous, and 
not void in such a sense as to be available on habeas cor- 
pus, at least until after the valid portion of the judgment 
has been executed. The writ is 
DENIED. 


HENRY GOSMUNT, APPELLANT, V. PETER GLOE ET AL., 
APPELLEES. 


Firep SEPTEMBER 23, 1898. No. 8185. 


1. Right to Redeem Realty from Judicial Sale: Conrirmation. The 
right of the owner of real estate to redeem the same from sale 
under an execution or order of sale is purely stututory, and he 
must avail himself of the right prior to the confirmation of the 
sale. 


2. 


The failure of the purchaser at a judicial sale to 
pay the amount of the bid prior to confirmation does not render 
the sale void, nor does it extend the statutory period for re- 
demption. 


APPEAL from the district court of Lancaster county. 
Heard below before HALL, J. Affirmed. 


The opinion contains a statement of the case. 


Lamb & Adams, for appellant: 


If a party bids at an auction sale, knowing that he is 
not in a position to comply with the terms of sale, the sale 
is absolutely void, and no title passes, and the bidder is 
not in a position to claim any rights under his bid. 
(Dazet v. Landry, 30 Pac. Rep. [Nev.] 1068; Nebraska 
Loan & Trust Co. v. Hamer, 40 Neb. 282; Siwortzell 1. Mar- 
tin, 16 La. 522; United States v. Vestal, 4 Hughes (U.S. C. 
C.] 467.) 

The sale on credit, false return, and confirmation ren- 
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dered the proceedings void. (“hompson v. McManama, 2 
Disn. [O0.] 214; Camden v. Mayhew, 129 U. 8. 84; Negley 
v. Stewart, 10 Serg. & R. [Pa.] 207; Robins v. Bellas, 2 
Watts [Pa.] 359; Smith v. Fort, 10 S. E. Rep. [N. Car.] 
914; Sauer v. Steinbauer, 14 Wis. 76; Griffin v. Thompson, 
2 How. [U. 8.] 244; Williemson v. Berry, 8 How. [U. 8.] 
544; Sedgwick v. Fish, 1 Hopk. Ch. [N. Y.] 669; Jsler v. 
Colgrove, 75 N. Car. 341; Michel v. Kaiser, 25 La. Ann. 57; 
Humphrey v. McGill, 59 Ga. 649; Walworth v. Readsboro, 
24 Vt. 252; Illingworth v. Afilienberger, 11 Mo. 80; Dicken- 
son v. Gilliland, 1 Cow. [N. Y.] 498; He parte State Bank, - 
15 Ark. 267; State v. Lawson, 14 Ark. 121; United States 
v. Haytian Republic, 64 Fed. Rep. 214; Rickards v. Cun- 
ningham, 10 Neb. 417.) 

Failure of the purchaser to pay at the time of the pur- 
chase, at least, extends the time and right of redemption 
of the plaintiff during such period as the purchaser is in 
default. (Siggett v. Firestone, 96 Ind. 260; Argo v. Ober- 
schlake, 48 Til. App. 289; Maina v. Elliott, 51 Cal. 8; Ruckle 
v. Barbour, 48 Ind. 274; Smith v. Fort, 10 8. E. Rep. [N. 
Car.] 914.) 


Boehmer & Rummons, contra. 


References: Tootle v. White, 4 Neb. 401; Swearinger v. 
Roberts, 12 Neb. 336; Robertson v. Vancleave, 15 L. R. A. 
[Ind.] 68; Power v. Larabee, 57 N. W. Rep. [N. Dak.] 789; 
Gates v. Ege, 59 N. W. Rep. [Minn.] 495; Phillips v. Daw- 
ley, 1 Neb. 820; Gregory v. Tingley, 18 Neb. 320; Maal v. 
Hellman, 39 Neb. 329; State v. Graham, 21 Neb. 329; 
Forbes v. McCoy, 24 Neb. 702. 


Norvat, J. 


On May 24, 1894, a decree foreclosing a real estate 
mortgage was rendered in the district court of Lancaster 
county in a cause then pending in said court wherein 
James H. Brown, trustee, was plaintiff and Henry Gos- 
munt was defendant. A stay of nine months was taken, 
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and at the expiration of such stay an order of sale was 
issued in the case, which was delivered to the sheriff, and 
the premises were sold thereunder by him on April 2, 
1895, to one Peter Gloe for the sum of $38,250. The 
amount of the bid was not paid to the officer at the time 
of the purchase, nor until April 19, 1895. The sheriff 
made return to the court of the order of sale, reporting 
that he had sold the lands to Gloe for the sum stated 
above. On April 6, 1895, the sale was confirmed by the 
court, and a deed was ordered to be made by the sheriff 
to the purchaser for the real estate embraced within 
the decree. On April 19, 1895, Peter Gloe paid in cash 
to the sheriff the sum of $3,250—the amount of his 
bid—and the officer thereupon delivered to said pur- 
chaser a deed of said lands. On the same day, and 
after Gloe had paid the said amount to the sheriff, and 
the former was yet in the office of the latter, and while 
the said money was being counted by the sheriff, the at- 
torney for Henry Gosmunt stated to the officer in the 
presence of Gloe that Gosmunt desired to redeem said 
land, and would pay the necessary money therefor to the 
sheriff, if he would receive and accept the same, which 
offer the sheriff declined. On April 23, 1895, John Menke, 
for and on behalf of Gosmunt, tendered to Gloe the sum 
of $3,250, with interest to that date, and requested the 
execution by the latter of a quitclaim deed to Gosmunt 
to the land. Gloe declined to either accept the money or 
execute the deed. Subsequently this action was insti- 
tuted to redeem the premises, and from a decree adverse 
to the plaintiff he prosecutes an appeal. 

The right of the owner of real estate to redeem the same 
from sale under an execution or order of sale is purely 
statutory, and, to entitle one to redeem, he must bring 
himself within the purview of the law. By section 497a 
of the Code of Civil Procedure power is given to redeem 
from a decvee of foreclosure or the lien of a levy of an exe- 
cution upon real estate at any time prior to the. confirma- 
tion of the sale by a court having jurisdiction, Unless 
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the right is exercised within that time it is lost. It has 
been ruled that where an appeal is taken from an order 
confirming the sale of real estate, and an appeal bond is 
given for that purpose, the right to redeem continues un- 
til the appeal is disposed of in the appellate court. (Phila- 
delphia Mfg. & Trust Co. v. Gustus, 55 Neb. 435.) This 
is upon the ground that the order of confirmation is sus- 
pended and not in force while the appeal remains un- 
determined. 

The confirmation of the sale in the case at bar was not 
resisted, nor has any appeal been prosecuted from the 
order approving and confirming the sale. No attempt 
was made to redeem until after the sale was confirmed 
by the court below. So that it cannot be successfully as- 
serted that plaintiff invoked the provisions of the statute 
within the period prescribed for redemption, unless the 
sale was absolutely void, as argued by plaintiff’s counsel, 
because the purchaser failed to pay the amount of his bid 
at the time the premises were struck off to him. Sales 
under executions and decrees of foreclosure are made for 
‘cash, and the person making such sale should require 
the purchaser to pay the amount of his bid at the time of 
the sale. If the officer fails to do so and reports the sale, 
he is liable for the purchase price. Probably the failure 
to pay the amount of the bid might be sufficient ground 
for vacating the sale. But the omission to pay the money 
does not render the sale void, else the successful bidder 
could not be compelled to comply with the terms of his 
purchase by paying the money, as this court has held may 
be done. (Phillips v. Duley, 1 Neb. 320; Jones v. Null, 
9 Neb. 254; Gregory v. Tingley, 18 Neb. 318; Maul v. Heill- 
man, 39 Neb. 322. See also Allred v. McGahagan, 39 Fla. 
118, 21 So. Rep. 802; McCarter v. Finch, 36 Atl. Rep. [N. 
J.] 937; Robertson v. Smith, 26 S. E. Rep. [Va.] 579.) The 
sale was not rendered invalid by the failure of the pur- 
chaser to pay the amount of his bid before the sheriff 
made his return, and the authorities cited in the brief 
of plaintiff do not sustain the contention that the fail- 
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ure of the purchaser to make payment of his bid rendered 
the proceedings void, nor do they sustain the position 
that plaintiff was entitled to redeem under the facts dis- 
closed by this record. The decision of the district court 
is right, and is accordingly 

AFFIRMED. 


JASPER HurrmMan v. R. C. NEWMAN, 
FmED SEPTEMBER 23, 1898. No. 8188. 


Liability of Agent to Third Person: PAYMENT. An agent, the fact 
of agency and name of principal being disclosed, who receives 
money for his principal which he fails to pay to the latter, is not 
liable to the payer, either in an action for conversion or for 
money had and received. 


ERROR from the district court of York county. Tried 
below before WHEELER, J. Reversed. 


G. W. Bemis, for plaintiff in error. 


N. V. Harlan, contra: 


The agent is liable to plaintiff below in an action for 
money had and received. (Smith v. Binder, T5 Wl. 492.) 


Norvat, J. 


Lizzie P. Ryan and R. R. Ryan, of Salem, Oregon, 
owned a quarter section of land in York county, Ne- 
braska. Jasper Huffman, their agent at York, sold the 
premises for the owners to one R. C. Newman on Feb- 
ruary 15, 1893, for the stipulated sum of $4,100—$1,800 
cash, and the purchaser to assume a mortgage of $2,300 
against the property. One hundred dollars of the cash 
payment was paid down by Newman to Huffman. The . 
latter on the same day reported the sale to the Ryans 
and advised them that he had received the $100, and 
applied the same on commissions. A deed was in- 
closed in the same letter for the Ryans to execute and 
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return to the York National Bank. On February 13, 
without the knowledge of either Newman or Huffman, 
one Ensign sold the land to one Kingston, which sale 
the Ryans recognized, and the premises were never 
conveyed to Newman. He demanded of Huffman the 
return of the $100 paid on the land, which request not 
having been complied with, this action was instituted 
by Newman to recover from Huffman the amount of the 
advance payment, and from a judgment in favor of the 
former the latter prosecutes error. 

Numerous grounds have been urged in the brief filed 
by defendant below for a reversal of the judgment, but 
one of which will be considered, namely, the petition fails 
to state facts sufficient to constitute a cause of action. 
The petition alleges substantially that defendant on Feb- . 
ruary 15, 1893, represented to plaintiff that Lizzie P. 
Ryan and R. R. Ryan, residents of Salem, Oregon, were 
owners in fee of the southwest quarter section 6, of town 
12, range 4 west, in York county, and that defendant was 
duly authorized by them to sell said land for $4,100; that 
the Ryans would give a good and sufficient warranty deed 
therefor, clear of all incumbrances, except a certain mort- 
gage of $2,300 and interest; that plaintiff, relying upon 
said representations, on said day purchased, through de- 
fendant, said real estate, and paid him thereon $100, and 
received from him a receipt therefor, and memorandum 
of agreement which is set out in the petition, and which 
states the consideration to be $4,100 as follows: $1,800 in 
cash and assume the mortgage of $2,300. The petition 
further avers that plaintiff tendered defendant the sum 
of $1,700, being the balance of the purchase price above 
the mortgage, and requested a conveyance of said prem- 
ises according to the terms of the agreement, but defend- 
ant refused, and still refuses, to furnish, execute, and de- 
liver said conveyance; that defendant did mot turn over 
said $100 to said Ryans, or account to either of them for 
the same, but retained said money and converted it to 
his own use; that plaintiff duly performed all the condi- 
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tions on his part to be performed, and has been ready at 
all times to pay over the purchase-money, yet defendant 
has rejected and refused to deliver to plaintiff a good and 
sufficient deed for said land, and ‘has refused to pay back 
to plaintiff the $100, although requested so to do, and 
plaintiff has been damaged by failure of defendant to 
comply with the terms of said agreement, in loss of time, 
expenditure of money, and loss of bargain in contract in 
the sum of $100. 

It will be observed that the pleading alleges that Huff- 
‘man never paid over to the Ryans the $100 advanced on 
the land, but converted the same to his own use. An ac- 
tion of conversion will not lie against Huffman. In 
Mathews v. O'Shea, 45 Neb. 299, it was expressly decided 
that, in the absence of fraud, an agent is not liable for 
conversion at the suit of one paying him money which 
the agent has authority to receive, though he does not 
pay it over to his principal. This for the obvious reason 
that the person, after paying the money, no longer has 
any title thereto, or right of possession, as the title had 
vested in the principal. The petition in the case at bar 
imputes no fraud to the defendant, Huffman, in the trans-: 
action. - It is true, it charges that he made certain repre- 
sentations to plaintiff which induced the purchase, but it 
is not averred that a single statement regarding an exist- 
ing fact was untrue. It is not averred that defendant 
was not authorized by the Ryans to make the sale, nor 
that they could not execute, or have not executed, a deed 
to the premises to plaintiff. It is not alleged that de- 
fendant has failed to perform a single act he promised 
to do, nor that the Ryans have omitted to do anything 
Huffman represented or contracted they should do. 

It is argued that the charge of conversion contained 
in the petition may be eliminated therefrom as surplus- 
age, and that the pleading would still state a cause of 
action for money had and received. ‘There is a conflict in 
the authorities as to whether an agent who receives 
money for a disclosed principal is liable to the payer as 
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principal; but the decided weight of the adjudications 
sustains the negative of the proposition. (United Slates 
Bank v. Bank of Washington, 6 Pet. [U. S.] 8; Calvin +. 
Holbrook, 2 N. ¥. 126; Costigan v. Newland, 12 Barb. [N. 
¥.) 456; Demy v. Manhattan Co., 5 Denio [N. Y.] 639; 
Cooper v. Tim, 38 N. Y. Supp. 67; Smith v. Bond, 25 W. Va. 
387; Lyon v. Tevis, 8 Ia. 79; Huston v. Tyler, 368. W. Rep. 
[Mo.] 654; Johuson v. Welch, 24 8. E. Rep. [W. Va.] 585; 
Moran v. Clarke, 59 Minn. 456; Mechem, Agency sec. 555; 
Whitney v. Wyman, 101 U. S. 392; Bleau v. Wright, 68 N. 
W. Rep. [Mich.] 115.) In the case last cited it was ruled 
that a person contracting with an authorized insurance 
agent, with knowledge of the agency, cannot recover from 
him the premium paid, on failure of insurer to issue tle 
policy. Where the name of the principal is disclosed, the 
agent incurs no personal responsibility. The contract is 
that of the principal, and not of the agent. We are con- 
strained to hold, upon reason as well as authority, that 
Huffman was not personally liable to plaintiff on the con- 
tract in question, and an action against him for money 
had and received cannot be maintained, though the $100 
‘had never been paid by him to the Ryans. The judg- 
ment is 
REVERSED. 


ScHooL Districr No. 67, SHERMAN COUNTY, APPELLANT, 
v. ScHoot Districr No. 24, SHERMAN COUNTY, ET 
AL., APPELLEES. 


FILED SEPTEMBER 23, 1898. No. 8237. 


' 


School Districts: BounpArixs: AcTIoN AGAINST CouNTY SuprErtn- 
TENDENT. No cause of action will accrue to a school district, as 
a corporation, against the county superintendent for the manner 
in which he may change boundaries of such district. 


APpPHAL from the district court of Sherman county. 
Heard below before SIncLair, J. Affirmed, 


Vow. 55] SEPTEMBER TERM, 1898. ren 


School District v. School District. 


Nightingale Bros., for appellant. 
J. N. Paul, contra. 


Norvat, J. 


School districts 24 and 67 of Sherman county included 
within their boundaries twelve sections of land, each dis- 
trict being of the same size, and the former adjoining 
the latter. On February 23, 1895, a petition signed by 
two-thirds of the legal voters in said district 24 was pre- 
sented to the county superintendent of Sherman county, 
praying the consolidation of district 67 with district 24. 
At the same time there was likewise presented another 

petition signed by George Romine alone, a resident of 
school district 67, praying the attachment or consolida. 
tion of all the territory embraced in said district, with- 
out designating the district or territory to which it was 
the purpose to attach the same. On March 15, 1895, the 
county superintendent made an order consolidating 
school district 67 with school district 24. This action was 
instituted by district 67 to prevent the county superin- 
tendent, the officers of the last named district, the county 
clerk, and county treasurer from proceeding to carry said 
order into execution, and to annul said order. The de- 
cree below was for the defendants, and the plaintiff ap- 
peals. 

An order of the county superintendent as to the forma- 
tion or change of boundaries of a school district cannot 
be collaterally assailed where he acted within his juris- 
diction. (State v. Paliner, 18 Neb. 644.) It is conceded by 
counsel for plaintiff that this action must fail unless the 
proceedings before the county superintendent consolidat- 
ing the two districts were not erroneous merely, but were 
without jurisdiction and absolutely void; but they argue 
against the validity of the order of consolidation, and 
their contention is unanswerable. The petition of school 
district 67 was fatally defective, because it omitted to 
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designate the territory or district with which it was pro- 
posed to consolidate district 67, and for the further 
reason that said petition was not signed by two-thirds of 
the qualified voters of said district as required by section 
4, subdivision 1, chapter 79, Compiled Statute 1893, which 
(leclares that “two districts may be consolidated into one 
district upon petitions from each district signed by two- 
thirds of the legal voters in each district.” The petition 
on behalf of district 67 was signed by one elector only, 
while the affidavit attached to the petition shows that 
there were two legal voters in said district at that time. 

Whatever may have been the rights of any voter of dis- 
trict 67 in the premises, the facts enumerated created no 
cause of action in favor of said district as a corporation. 
That a school district as such cannot qnestion the action - 
of a county superintendent in changing the boundaries 
of a district is thoroughly established in this state. 
(Coiles v. School District, 23 Neb. 655; School District v. 
Wheeler, 25 Neb. 199; Hendreschke v. Harvard High School 
District, 35 Neb. 400.) It follows that plaintiff cannot 
maintain this action, and the judgment is 


AFFIRMED. 


Epwarp L. ROBERTSON ET AL., APPELLANTS, V. CITY OF 
OMAHA ET AL., APPELLEES. 


FILED SEPTEMBER 23,1898. No. 8241. 


1, Municipal Corporations: Costs OF REPAIRING PAVEMENT. Under 
the provisions of section 69, chapter 12a, Compiled Statutes 1891, 
the costs of making “ordinary repairs” in street pavements can- 
not be assessed against the abutting lot owner, but must be paid 
by the city. 


2. : ConTRacts. A paving contract which binds the 
contractor to bear the expense for the term of ten years of “all 
repairs which may, from any imperfection in the said work or 
material, become necessary within that time,” does not include 
“ordinary repairs,” nor is said stipulation in violation of said 
chapter 32a. 
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SY 


The contract mentioned in the opinion con- 
strued and held not to cast the burden on the abutting lot owner 
to make “ordinary repairs.” 


4. Review: ConFricrinc Eviprnxce. This court will not disturb a 
finding of fact based upon conflicting evidence. 


oe 


. Municipal Corporations: Cost or Paving STREET. Where, in case 
a street paved with wooden blocks laid on a concrete base, such 
blocks have become worthless and are entirely removed in pur- 
suance of a contract entered into with the city, and replaced with 
vitrified brick laid on the old base, such new improvement is not 
an “ordinary repair” within the meaning of the statute, but is 
a repavement of the street, and to pay the costs thereof a special 
assessment may be made against the abutting real estate. 


APPEAL from the district court of Douglas county. 
‘Heard below before Durriz, J. Affirmed. 


J.C. Cowin and W. D. McHugh, for appellants. 
W. J. Connell and HE. H. Scott, contra. 


Norval, J. 


The object of this action is to perpetually restrain the 
city of Omaha from levying a special assessment or 
special tax upon the premises described in the petition to 
pay the costs of repaving Leavenworth street in said 
city, between Sixteenth street and Twenty-ninth avenue. 
From a decree for the city plaintiffs appeal. 

It is disclosed by the record that there was duly created 
in said city street improvement or paving district No. 
447, including Leavenworth street, and the property 
abutting thereon on each side to the distance of 182 feet, 
between Sixteenth street and Twenty-ninth avenue, and 
that said Leavenworth street in said improvement dis- 
trict was paved with cedar blocks laid on a concrete 
foundation. Prior to April 12, 1892, this pavement had 
become in such a dilapidated and worthless conditiou 
as to require said portion of Leavenworth street to be 
repaved, and on said date an ordinance was duly passed 
declaring the necessity of repaving said portion of the 
street, and authorizing the property owners in said im- 
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provement district, within 30 days, to designate the kind 
of material to be used in making the improvement. A. 
petition was filed with the city clerk, signed by plaiutifts 
and other owners of lots abutting upon Leavenworth 
street within said improvement distriet No. 447, and rep- 
resenting a majority of the feet frontage thereon and a 
majority of the area within said district, asking the re- 
pavement of said street in said improvement district and 
designating vitvified brick as the material desired to be 
used in such repaving. An ordinance was subsequently 
passed and approved, providing for the repavement of 
said Leavenworth street with vitrified brick, and order- 
ing the board of public works to coutract therefor. A 
contract was duly made with one Hugh Murphy to re-- 
pave said street, who performed the work, and the city 
authorities accepted the improvement. Afterwards the 
city council sat as a board of equalization, due and legai 
notice thereof first having been given, for the purpose of 
equalizing the proposed levy of special taxes to meet the 
costs of said improvement, and at such meeting adopted 
a plan of assessment. This suit was instituted to prevent 
the levy of the- special taxes in accordance with such 
plan. The contract with Hugh Murphy, under which the 
improvement was made, contained the provisions follow- 
ing: 

“15. The contracting party of the second part hereby 
expressly guaranties the above work for the full period 
of ten years from approved acceptance of the work, and 
said party binds himself and his heirs and assigns for 
the entire expense of all repairs which may from any — 
imperfection in the said work or material become neces- 
sary within that time. 

“16. And itis hereby agreed that the amount reserved, 
and accruing interest by the city of Omaha, as guaranty 
for the maintenance of the work herein specified, shalt 
be used as a special fund for making repairs or recon- 
struction as deemed necessary by the board of public 
works, in the manner provided, as follows: 
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“Tf at any time within the period of guaranty, after 
the completion and acceptance of the work herein con- 
tracted for, the said work shall, in the judgment of the 
city engineer and. board of public works, require to be 
repaired and resurfaced or reconstructed, the board of 
public works shall notify the said second party to make 
the repairs required, and if the said second party shall 
neglect to proceed with such repairs within three days 
from the date of the service of such notice, then the board 
of public works shall have the right to cause such repairs 
or reconstruction to be made in such manner as they 
and the city engineer shall deem best, and the whole cost 
thereof, both for labor and material, shall be paid out of 
the special fund before mentioned, or if necessary, at the 
expense of the contractor and sureties.’ 

“17. * * * Jailure or neglect on the part of the in- 
spector to condemn inferior work or material at the time 
it is being supplied or done, shall not be construed to im- 
ply an acceptance of any work. If it becomes evident to 
the board of public works, at any time prior to the pay- 
ment of the 15 per cent reserve, that improper material 
has been furnished or inferior work done upon said im- 
provement, it shall have the right to order the removal 
of such material or work, and to require that suitable 
material be supplied and proper work done in lieu thereof 
by said contractor without expense to the city. 

“18. As a basis of interpretation of the acceptable 
condition of pavements at the expiration of the period 
of guaranty, it is hereby agreed and understood that if 
the paving material is found and the wearing surface of 
the roadway shall possess no less than 75 per cent in the 
thickness of the specified depth of the original paving 
material, in a reasonable smooth condition for travel, it 
shall be considered as meeting the requirements for final 
acceptance.” 

The contract, under the head of “Guaranties,” contains 
this stipulation: 

“All pavements embraced in these specifications and 

50 


722 NEBRASKA REPORTS. [ VOL. 55 


Robertson v. City of Omaha. 


bidding specifications are based upon a guaranty that 
the pavements will be well and substantially constructed 
as heretofore provided, and that such pavements will be 
maintained by the contractor in a condition of continu- 
ous good order and repair for the period of ten years 
from and after the date of their approved acceptance. 
All securities held as reserves and accruing interest 
thereon shall be subject to use for such maintenance 
and repairs by the city of Omaha in the event of the fail- 
ure of the contractor to keep such pavements in proper 
condition, it being expressly understood and agreed that 
the board of public works and city engineer shall deter- 
mine when repairs or reconstruction are necessary; and 
failure by the contractor to comply with a written order, 
or to enter upon such work within ten days, and complete 
the same within a reasonable time, shall be held as suffi- 
cient authority on the part of the city of Omaha to exe- 
cute the work, and draw upon the reserve fund to defray 
the expenses thereof, or at the expense of the contractor 
and sureties, or both. * * * Itis distinctly understood 
and hereby agreed that all guarantied pavements shall 
receive prompt attention in their maintenance, ani 
when repairs shall fail to be made within twenty days 
of written notice from the board of public works, a 
charge of ten cents per square yard of the entire area 
within the block requiring repairs shall be made against 
the contractor for every month or fraction thereof that 
the repairs of said pavement shall be neglected.” 

It is argued by counsel for plaintiffs that the proposed 
levy of the special taxes in question is illegal for the 
reason it includes the costs and expenses of repairing 
the pavement for ten years. This argument is predicated 
upon the provisions of the contract already set out, and a 
clause contained in section. 69, chapter 12a, Compiled 
Statutes 1891. This section, after authorizing the levy 
and collection of special taxes and assessments upon the 
lots or pieces of ground abutting upon or adjacent to any 
street to defray the costs and expenses of improving or 
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repairing such street, declares “that the above provision 
shall not apply to ordinary repairs of streets or alleys, 
and one-half of the expense of bringing streets, avenues, 
alleys, or parts thereof to the established grade shall be 
paid ont of the general fund of the city except as othev- 
wise hereinafter provided.” It would seem that this 
clause places the burden upon the entire city to make 
ordinary street repairs, and that special assessments can- 
‘not be levied upon the real estate abutting upon any 
street to cover the expenses of making the ordinary or 
usual repairs of the pavements thereon. If, therefore, 
the contract with Murphy obligated him to make the or- 
dinary repairs required to maintain in good condition 
the pavement laid by him on Leavenworth street, in said 
district No. 447, there would be much force to the ar- 
eument of plaintiffs, that this special assessment is in- 
valid, at least to the extent that such assessment in- 
cluded the costs of all ordinary repairs, since the expense 
of making them is a burden assumed by the city and can- 
not be assessed upon adjacent lot owners. An examina- 
tion and consideration of the paving contract entered 
into by the city with Murphy are necessary to determine 
whether the proposed assessment requires the property 
owners to pay more than can be properly chargeable to 
them under the law. It will be observed that paragraph 
15 of said contract merely makes it the duty of the con- 
tractor to bear “the entire expense of all the repairs 
which may from any imperfection in said work or mate- 
rial become necessary.” It requires no argument to show 
that this provision does not cover usual or ordinary re- 
pairs, or the expenses incident to the natural wear of the 
pavements or its destruction by floods or causes other 
than those resulting from defective workmanship or ma- 
terials. Manifestly said paragraph was merely a guar- 
anty on the part of the contractor for the faithful per- 
formance of his contract, and required him merely to 
make good any defects arising from bad materials or the 
improper manner in which the work was performed. 
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Such stipulation or guaranty cast no unlawful burden 
upon the adjacent property owners. They are required 
to pay for the kind of materials and workmanship desig- 
nated in the contract, and it is perfectly proper for the 
city to stipulate that the contractor shall be at the ex- 
pense of making all the repairs occasioned by the im- 
proper construction of the pavement, either in work or 
materials, or both, so that the abutting lot owner shall 
receive what he is required to pay for. here are other’ 
provisions in the contract, other than those found in par- 
agraph 15 quoted above, which relate to the subject of 
repairs, but it would be a strained and unnatural con- 
struction to hold that they refer to what is termed “or- 
dinary repairs.” If it had been the intention to require 
the contractor to bear the expense of all the repairs, 
whether resulting from use of the pavement or defective 
materials, or any other cause, then language expressive 
of such purpose doubtless would have been employed, in- 
stead of the stipulation found in said paragraph 15. Ap- 
plying the usual rules of interpretation to the contract, 
and construing all the provisions together, it is reason- 
ably certain that no obligation was imposed upon Mur- 
phy to make what is denominated “ordinary repairs.” 
As suggested by counsel for the city, by paragraph 15 he 
euarantied the work for a specified period, and was to 
bear the whole expense of replacing defective work and 
material during the time, and the references elsewhere 
in the contract on the subject of repairs should be read 
in the light of said guaranty, since they are intended to 
secure the enforcement of the stipulation against de- 
fective workmanship and materials. The conclusion is 
irresistible that the contract does not contemplate the 
making of ordinary repairs, such as the act incorporating 
metropolitan cities relieves the abutting lot owner from 
making. 

Upon this branch of the case counsel for plaintiffs and 
appellants have cited, to support their position that the 
contract we are considering is void, the decisions in 
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People v. Maher, 9 N. ¥. Supp. 94; Brown v. Jenks, 32 Pac. 
Rep. [Cal.] 701; Verdin v. City of St. Louis, 27 8. W. Rep. 
[Mo.] 447. An examination of those cases will dis- 
close that each was based upon a provision in the con- 
tract materially different from those in the one we have 
been considering, in that in those cases the stipulation 
relating to repairs was independent in character, cover- 
ing usual repairs, and not intended merely as a guaranty 
of the faithful execution of the paving contract by the 
contractor. : 
The proposition that the contract with Murphy is not 
rendered void by the provisions therein relating to re- 
pairs is sustained by the adjudications elsewhere. In 
City of Schenectady v. Union College, 66 un [N. Y.] 179, 
the stipulation of the paving contract there under con- 
sideration by the court was essentially the same as the 
oue before us, and the court in the opinion say: “The 
provision to which objection was made reads as follows: 
‘The party of the second part hereby covenants and avrees 
that it will do all the work required by such ordinance, 
and this contract, in such good and substantial manner 
that no repairs thereto shall be required for the term 
of five years after its completion. Jf the contract had 
stopped here it would hardly be claimed that the con- 
tract went further than the ordinance, and was anything 
more than a guaranty that the work should conform to 
the requirements of the ordinance, and no one would 
doubt the power of the common council to prescribe the 
quality of the work to be done by an ordinance; and yet if 
the contract had stopped there it can hardly be doubted 
that the contractor would be liable to the city to keep 
and make good to the city the conditions of the warranty 
that no repairs thereto shall be required in five years 
after its completion. The covenant, therefore, to keep 
in repair for five years is not an independent obligation, 
but only a guaranty of the quality of the work contracted 
to be done. In this respect we think it essentially differ- 
ent. from the contract under consideration in People v. 
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Maher, supra, and that this case does not come under 
the condemnation of that decision.” 

The precise question was passed upon by the supreme 
court of New Jersey in.an able opinion rendered in 
Wilson v. Inhabitants of the City of Trenton, 38 Atl. Rep. 
635. The court observed: “The first ground upon which 
it is urged that this contract should be declared invalid 
is that, by its terms, Montgomery is made to guaranty 
the endurance of the pavement for a period not less than 
five years from the date of its completion and acceptance 
by the city, and to maintain the pavement in good con- 
dition at the finished grade of the street at his own cost 
and expense during said period; and that upon his fail- 
ure to do so, the city is authorized to make such repairs 
as may become necessary, and deduct the cost thereof 
from such moneys as it may have in hand belonging to 
the contractor. This provision of the contract, it is 
claimed, imposes upon the abutting owners, who are lia- 
ble to assessment for the cost of this work in proportion 
to the benefit received by them therefrom, not only the 
burden of paying for the improvement, but also the cost 
of keeping it in repair for a period of five years after its 
completion. If this be the effect of the provision, it is 
clearly illezal, for, by the eighty-seventh section of the 
charter of the city of Trenton, ‘after any street shall 
have once been paved, then the city shall take charge of 
und keep the same in repair at the general expense.’ (P. 
L. 1874, p. 376.) We are referred to the following cases, 
which, it is said, support the prosecutor’s contention: 
People v. Maher, 56 Hun [N. Y.] 81, 9 N. Y. Supp. 94; 
Verdin v. City of St. Louis, 131 Mo. 26, 33 S. W. Rep. 480, 
36S. W. Rep. 52; Brown v. Jenks, 98 Cal. 10, 32 Pac. Rep. 
101; Haxcelsior Paving Co. v. Leach, 34 Pac. Rep. [Cal.] 
116; Fehler v. Gosnell, 35 S. W. Rep. [Ky.] 125; Boyd 
v. City of Milwaukee, 66 N. W. Rep. [Wis.] 603. The 
theory upon which these cases are decided is that when, 
by the terms of the contract, the contractor is required 
not only to lay the pavement, but also to maintain and 
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keep it in repair for a certain period after its completion, 
the abutting owners are necessarily required to pay a 
higher price by reason of the provision to nraintain and 
keep in repair; and that a contract which throws on 
abutting owners anything more than the burden of hav- 
ing the pavement well constructed in the outset is invalid, 
so far as they are concerned. The contract in each of the 
cases referred to differed, however, in an important par- 
ticular from that now before us. In those cases the pro- 
vision for maintaining or repairing was treated as an in- 
dependent one, while in the one under consideration it is 
merely an appendant to the guaranty of the durability 
of the pavement. What the contract, in effect, says is 
this: The contractor guaranties to put down a pavement 
which shall remain in good condition for at least five 
years. If it gets out of order during that period, the 
contractor must restore it at his own expense; and if 
he fails to do so the city may make the repairs, and re- 
tain the cost thereof out of the contract price. It does 
not require him to make all the repairs which shall be- 
come necessary during the period named, but only those 
which arise from lack of durability of the pavement. 
‘Certainly, it.cannot, with reason, be contended that a 
provision in the contract requiring the contractor to 
guaranty the durability of his work for a reasonable 
period imposes upon the adjacent property owners the 
burden of keeping the street in repair. It is merely an 
added precaution for insuring good worknranship and the 
use of good material. And if the contractor, notwith- 
standing the guaranty, fail to lay a durable pavement, it 
cannot be doubted that the city would have the right to 
recover from him, in a suit for breach of his guaranty, 
the cost of restoring the same to a good condition. It 
seems to me that the provision in the contract relating 
to the maintenance of the pavement is a mere method of 
enforcing the guaranty of the contractor by a speedier 
and less expensive method than by suit, and that it does 
not have the effect of imposing upon abutting owners 
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any burden other than that of having the pavement well 
constructed at the outset. In the case of the City of 
Nchenectady v. Union College, 66 Hun [N. Y.] 179, 21 N. Y. 
Supp. 147, a similar view was taken by the supreme court 
of New York to that here expressed, in construing a con- 
tract like that now before us; and, although the judg- 
ment in that case was afterwards reversed by the court 
of appeals, 144 N. Y. 241, 89 N. E. Rep. 67, it was on an- 
other ground altogether, nothing being said by the ap- 
pellate tribunal which casts doubt upon the correctness 
of the construction put by the lower court on the contract 
in that case.” 

It is also insisted that the pavement in question was so 
worthless that it would be a fraud upon the property 
owners to compel them to pay the assessment. The evi- 
dence adduced on the trial on this issue, as well as to 
establish collusion between the contractor and the city 
authorities, in the matter of the construction and ap- 
proval of the work, is conflicting and irreconcilable. 
Suffice it to say that the lower court specially found that 
the material was furnished and used in the construction 
of the improvement in question in substantial conformity 
with the terms of the contract; that the repayement after 
it had been finished was accepted by the city engineer, 
the board of public works, and the city authorities; that 
in doing so they acted in the utmost good faith without 
either fraud or collusion, and the bill of exceptions con- 
tains ample proofs to repel all inference of fraud, and 
to establish that the pavement was constructed in con- 
formity with the terms of the contract. In declining to 
disturb a finding of fact made upon conflicting testimony, 
we merely observe a well settled rule, which has been 
frequently applied. 

The final argument presented is that the work done by 
Murphy under the contract was not a repavement of 
Leavenworth street, but was merely a repair of an exist- 
ing pavement, and, therefore, the city was liable therefor, 
and i¢ possessed no authority to impose a special assess- 
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ment against the real estate of plaintiffs to pay the same. 
This contention is grounded upon the single fact that the 
concrete foundation of the former cedar block pavement 
was utilized in making the improvement in controversy. 
The entire wearing surface of wood of the old pavement 
was removed and replaced with vitrified brick, and the 
mere using of the old base of concrete did not constitute 
the work an “ordinary repair” within the meaning, and 
contemplation, of the statute. The assessment assailed 
was made for the repavement of the street, and the in- 
validity thereof not having been shown, the decree is ac- 


cordingly 
AFFIRMED. 


MarrHa J. PINKHAM, APPELLANT, V. JOHN H. PINKHAM 
WE AL, APPELLEES, 


PimED SEPTEMBER 23,1898. No. 8219. 


1. Deeds: TESTAMENTARY INsrRUMENT. An instrument, aJthough in 
form a deed, which by its terms was to operate only after the 
death of the maker or grantor, is testamentary in its character, 
and not a deed, and passes no present estate in the premises 
therein described. 


2. Dower. A widow in this state is entitled to dower in all lands 
whereof her husband was seized of an estate of inheritance at 
any time during marriage, unless she has been lawfully barred 


thereof. 


APpPprAL from the district court of Otoe county. Heard 
below before CHAPMAN, J. Reversed. 


The opinion contains a statement of the case. 


Ricketts & Wilson, for appellant: 

An instrument which takes effect only upon the 
death of the maker is testamentary in character. 
(Haberghan v. Vincent, 2 Ves. Jr. [Eng.] 204; Turner - 
Scott, 51 Pa. 126; In re Lantenschlager’s Estate, 45 N, W. 
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Rep. [Mich.] 147; Hitchcock v. Simpkins, 58 N. W. Rep. 
[Mich.] 47; Singleton v. Bremar, 17 Am. Dec. [S. Car.] 
699; Conrad v. Bell, 61 N. W. Rep. [Minn.] 673; Blackman 
v. Preston, 15 N. EF. Rep. [Tll.] 42; Donald v. Nesbitt, 15 S. 
E. Rep. [Ga.] 367; White v. Hopkins, 4 8. E. Rep. [Ga.] 
863; Sperber v. Balster, 66 Ga. 317; Hazelton v. Reed, 26 
Pac. Rep. [Kan.] 450; Brown v. Bronson, 35 Mich. 415; 
Leaver v Gauss, 17 N. W. Rep. [Ia.] 522; Nichols v. Emery, 
41 Pac. Rep. [Cal.] 1089; Llannig v. Hannig, 24 8. W. Rep. 
[Tex.] 695; Bowdoin Colleye v. Merritt, 75 Fed. Rep. 480.) 


John C. Watson and F. #. Brown, contra: 


A conveyance, otherwise perfect in form, is not con- 
verted into a will by inserting in it a clause declaring 
that it is to go into effect after the death of grantor, 
and that he claims to hold the land so long as he lives. 
(Seals v. Pierce, 88 Ga. 787; Evans v. Smith, 28 Ga. 98; 
Cuble v. Cable, 146 Pa. St. 451; Wail v. Wall, 30 Miss. 91; 
Phillips v. Thomas Lumber Co., 94 Iky. 445; Bassett v. Bud- 
loug, T7 Mich. 388; Sharp v. Hall, 86 Ala. 110; Robertson 
v. Dunn, 2 Murph. [N. Car.] 133; Burlington University «. 
Barrett, 92 Am. Dec. [Ia.] 883; Williams v. Tolbert, 66 Ga. 
127; Owen v. Williams, 114 Ind. 179; Graves v. Atwood, 52 
Conn. 512; Bunch v. Nicks, 50 Ark. 367; Shackelton v. 
Sebree, 86 Tll. 616; Barber v. Alilner, 43 Mich. 248; Werren 
v. Tobey, 32 Mich. 45; Jackson v. Cleveland, 15 Mich. 94; 
Wallace v. Harris, 32 Mich. 380; Gale v. Gould, 40 Mich. 
515; Wilson v. Carrico, 49 Am. St. Rep. [Ind.] 213.) 


NoRVAL, J. 

This action was instituted in the court Below by 
Martha J. Pinkham, widow of Calvin Pinkham, deceased, 
for the assignment of dower in the southwest quarter of 
section 8, township 7, range 11, Otoe county, claiming 
that her husband died siezed of said premises. The de- 
fendant John H. Pinkham asserts that he is the absolute 
owner of the real estate, and the trial resulted in a decree 
quieting the title to the land in him. 
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The facts are substantially as follows: On and prior to 
March 13, 1885, one Calvin Pinkham was the owner in fee 
of the real estate in controversy. On that day, while dan- 
verously ill, he executed to his grandson, the defendant 
John H. Pinkham, an instrument, in form a warranty 
deed, covering said premises, which contained this pro- 
vision: “This deed is to take effect and be in full force 
from and after my death. The further and additional] 
consideration of this conveyance is that the said John H. 
Pinkham shall pay to Ella P. Reiddell, my great-grand- 
daugiliter, fifty dollars ($50) per annum for ten years 
from the date this deed is in full force and effect; that is 
to say, fifty dollars each and every year for ten years from 
the taking effect of this deed.” This instrument was ac- 
knowledged and duly filed for record. Subsequently, on 
November 4, 1886, plaintiff married said Calyin Pinkham 
and they lived together as husband and wife until May 
30, 1893, when Calvin died leaving plaintiff, his widow, 
him surviving. John H. Pinkham did not acquire pos- 
session of the property during the lifetime of Calvin, but 
did so immediately upon the death of the latter, assert- 
ing title in himself by virtue of the instrument already 
meutioned, and has since refused to recognize any inter- 
est in the land in plaintiff. he defendant Lilly P. Reid- 
dell is the great-granddaughter Uf Calvin Pinkham, 
deceased, and is the person designated in the clause of 
the instrument quoted as “Ella P. Reiddell.” Said Cal- 
vin Pinkham, deceased, left him surviving two children, 
the defendant Anna Babcock and Calvin Pinkham, Jr., 
the latter being the father of the defendant Emma HE. 
Ryan. The interest of Calvin Jr. in the premises has been 
conveyed to said daughter. John H. Pinkham is the son 
of Anna Babcock. ‘The said Emma BE. Ryan claims an 
undivided half of the lands in fee simple, while said Lilly 
VP. Reiddell asserts that she is entitled to $500 under the 
clause in the instrument set out above, and that the 
amount should be made a lien upon the premises. 

By virtue of section 1, chapter 23, Compiled Statutes, 
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the widow is entitled to dower in all lands whereof her 
husband was seized of an estate of inheritance at any 
time during the marriage, unless she has been lawfully 
barred thereof. (Butler v. Fitzgerald, 43 Neb. 192.) It 
Calvin Pinkham, deceased, held title to the real estate 
in dispute at the time of his death, his widow has a dower 
interest in the property, and is entitled to have the same 
assigned. The proper solution of this question calls for 
an interpretation of the instrument under which Jobn 
H. Pinkham asserts title, or rather, the clause of the in- 
strument already quoted. If that instrument acted as 
a conveyance of the lands im presenti, then it is patent 
that plaintiff cannot recover herein. We are satisfied 
that the instrument was not effective as a deed. It did 
not purport to be effective as a conveyance until the death 
of Calvin Pinkham, so that the absolute legal title to the 
premises was in him at the time of his death. A deed 
must pass a present interest in the property, even though 
the right of possession and enjoyment may not accrue 
until some future period. A will passes no title until af- 
ter the testator’s death, and this marks the essential dif- 
ference between a deed and a will. The great weight 
of authority sustains the proposition that an instrument, 
in the form of a deed, which takes affect and becomes 
operative alone upon the death of the maker, is testa- 
mentary in character, and is not a deed. (Devlin, 
Deeds sec. 309; Habergham v. Vincent, 2 Ves. Jr. Ch. Rep. 
[Eng.] 204; Bigley v. Souvey, 45 Mich. 285; Singleton v. 
Bremar, 4 McCord [S. Car.] 201; Conrad v. Bell, 61 N. W. 
Rep. [Minn.] 673; Blackman v. Preston, 15 N. E. Rep. 
[Tll.] 42; Donald v. Nesbitt, 15 8. E. Rep. [Ga.] 367; White 
v. Hopkins, 48. E. Rep. [Ga.] 863; Sperber v. Balster, 66 
Ga. 317; Hazelton v. Reed, 26 Pac. Rep. [Kan.] 450; Mich- 
ols v. Emery, 41 Pac. Rep. [Cal.] 1089; Hannig v. Hannig, 
24 S. W. Rep. [Tex.] 695; Leaver v. Gauss, 62 Ia. 314; 
Turner v. Scott, 51 Pa. St. 126.) 

Tn the last case a father executed a warranty deed to 
his son, reserving the lands described to the grantor for 


° 
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his life, and containing a provision that “this conveyance 
in no way to take effect until after the decease of the 
erantor.” The court held this clause rendered the instru- 
ment testamentary in character. Woodward, C. J., in de- 
livering the opinion of the court, observed: “As these 
words were expressly limited to take effect only after the 
death of the grantor, they were necessarily reyocable 
words. The doctrine of the cases is, that whatever the 
form of the instrument, if it vest no present interest, but 
only appoints what is to be done after the death of the 
maker, it is a testamentary instrument. It signifies noth- 
ing that the parties meant to make a deed instead of a 
will. If they had used language which the law holds to 
be testamentary, their intention is to be gathered from 
the legal import of the words they have employed, for 
all parties must be judged by the legal meaning of their 
words.” 

In Singleton v. Bremar, 4 McCord [S. Cav.] 201, it was 
held that a deed to take effect at the death of the grantor 
is void. The same principle was recognized and applied 
in Blackman v. Preston, 15 N. BE. Rep. [IL] 42. 

In Donald v. Nesbitt, 15 8. E. Rep. [Ga.] 367, it was 
held that a deed containing a clause that “in no event is 
this deed to go into effect until after my death” was tes- 
tamentary in its character, and not a deed of conveyance 
operating im presenti. 

In White v. Hopkins, 4 S. E. Rep. [Ga.] 863, the court 
said: ‘The true test to determine whether the instrument 
is a deed or a will is whether it is to take effect immedi- 
ately or to take effect only after the death of the maker. 
If it is to take effect only after the death of the maker, 
itis a will; if it is to take effect immediately, or if it con- 
veys a present estate, it is a deed.” 

In Sperber v. Balster, 66 Ga. 317, an instrument in the 
general form of a deed was construed, which contained 
this provision: “Said deed of gift to be of full effect at 
my death, together with all the live stock * * * that 
may be found on said premises, together with all said 
premises.” Jackson, C. J., speaking for the court, ob- 
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served: “These words show the intention of the maker 
to convey what would be on the premises at his death, 
and to have his gift of the land to go into effect at the 
same time. * * * ‘The true meaning of the maker 
here, whether to part with the title at once or on his 
death, must be gathered from the entire paper. The title 
to other items of property in the very same sentence, pass- 
ing to the same person, may well be invoked to show how 
and when the title to the land was intended to pass. 
* * * The very fact the deed of gift is to have full 
effect, in express words, at the death, is potent to show 
the meaning of the donor. No life interest, no possession 
for life is anywhere reserved. Such a thing is not hinted 
at.” 

In Hazelton v. Reed, 46 Kan. 73, the supreme court of 
Kansas states the doctrine in this way: “It may be laid 
down as @ general rule that a written instrument which 
discloses the intention of the maker respecting the pos- 
thumous disposition of his property, and which is not to 
operate until after his death, is testamentary in its char- 
acter, and not a deed or contract, and may be revoked.” 

Although the instrument before us was in form a deed, 
it was nevertheless testamentary in character, and inop- 
erative as a conveyance of the land. The instrument in 
express terms was made to take effect on the death of the 
maker, and no present estate in the property passed to 
John H. Pinkham. Calvin Pinkham, Sr., was the owner 
of the land at the time of his death, and his widow was 
entitled to dower therein, and, subject thereto, the estate 
passed to the heirs of the deceased. 

We have examined the cases cited by defendants and 
appellees and find that most of them do not conflict with 
the conclusion we have reached, although one or two of 
those decisions are not in harmony with our views, but 
they are opposed to the decided weight of the authorities 
on the subject. The decree is reversed, and the cause 
remanded to the district court for further proceedings. 


REVERSED AND REMANDED. 
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EQUITABLE TRUST COMPANY, APPELLEE, v. FRANCES R. 
O’BRIEN, APPELLEE, AND JAMES W. DvokSKY, ar- 
PELLANT. 

FILED SEPTEMBER 23,1898. No, 8248. 


1. Pleading: UnpENIED ALLEGATIONS. All materia] allegations of new 
matter in the answer, which are not put in issue by a reply, will 
be taken as true and néed not be proved. 


2. Enforcement of Tax Lien: BURDEN OF Proor. Where a lien is 
sought to be enforced for the non-payment of special taxes, the 
person asserting the lien has the burden of showing its validity. 


3. Special Taxes: EquauizaATIon: Notice. The city council of a city 
of the metropolitan class has no jurisdiction to pass an ordinance 
levying special taxes until, as a board of equalization, it has as- 
certained the amount of special benefits to be assessed against 
the real estate; and sections 73 and 85, chapter 12a, Compiled 
Statutes 1887, require notice of the sitting of such board to be 
given for at least six days prior thereto in the official paper of 
the city. 


APPEAL from the district court of Douglas county. 
Heard below before Durrim, J. Affirmed. 


W. A. Saunders and Saunders & Macfarland, for appel- 
lant: 

The burden of proof was upon Frances R. O’Brien to 
show the illegality of the special taxes. (Adams v. Osgood, 
42 Neb. 450; TJ'owle v. Holt, 14 Neb. 221; Dillon v. Merriam, 
22 Neb. 151.) - ; 

In an equitable proceeding for the foreclosure of tax 
liens technical defenses should not be considered. (“Ler- 
riam v. Dovey, 25 Neb. 618; Roads v. Estabrook, 35 Neb. 
297; Otoe County v. Brown, 16 Neb. 394.) 


Morris, Beekman & Marple and Gregory, Day & Duy, 
contra. 


Norval, J. 
This suit was instituted by the Equitable Trust Com- 
pany to foreclose real estate mortgages upon lot 3 in 
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block 4, Kountze & Smith’s Addition to the city of 
Omaha. James W. Dvorsky was made a party defendant, 
who filed a cross-petition for the foreclosure of a tax lien 
claimed on account of the purchase of said premises at 
tax sale for delinquent county and city taxes, and subse- 
quent taxes paid by him, including certain special paving, 
curbing, and guttering taxes imposed by the city of 
Omaha. The owner of the equity of redemption, the de- 
fendant Frances R. O’Brien, filed an answer to said cros3- 
petition, denying that Dvorsky had paid the special taxes, 
and averring, substantially, that the levy of special taxes 
for street improvements was made without a petition for 
such improvements having been presented to the city 
signed by the required number of property owners; that 
the materials used for paving were different from those 
designated in the petition upon which the order for pave- 
ment was based; and that the levy of said special taxes is 
absolutely null and void. No reply to this answer wai 
tiled. The decree of foreclosure and sale was in favor of 
plaintiff for the sum due on its mortgages, and for the de- 
fendant Dvorsky for the amount of the county and city 
taxes paid by him, with interest thereon; but he was re- 
fused a lien as to all special taxes. Dvorsky alone ap- 
peals, assailing that portion of the decree which denied 
him a lien for the special taxes. 

It is argued that the burden of proof was upon Frances 
R. O’Brien to establish the invalidity of the special taxes 
in question, and as she offered no proof upon that point 
the court below erred in holding said special taxes illegal. 
To this contention two answers suggest themselves: 
First—The illegality of these special taxes was pleaded 
in the answer to the cross-petition of Dvorsky, and he did 
not controvert the averments of the answer by a reply. 
Under the Code of Civil Procedure every material alle- 
gation of new matter in an answer, not put in issue by 
the reply, must be taken as true, and need not be proved. 
(Stewart v. American HLaechange Nat. Bank of Lincoln, 54 
Neb. 461, and cases there cited.) All testimony relating 


baw] 
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to the special taxes was received over the objections and 
exceptions of O’Brien, so that it cannot be successfully 
asserted that she waived the filing of a reply... Second— 
The burden of proof was not upon O’Brien to show the 
iNegality of the special taxes, and the cases cited by ap- 
pellant do not so hold. ‘Those decisions were made with 
reference to general taxes, and not to special assess- 
ments; and, whatever may be the presumption as to the 
validity of general taxes in an action to foreclose a lien 
for their non-payment, the presumption will not be in- 
dulged that special taxes were legally levied; but the 
party who asserts a lien for such taxes assumes the bur- 
den of establishing their validity. This is no new doc- 
trine in this state. (Smith v. City of Omaha, 49 Neb. 883; 
Leavitt v. Bell, 55 Neb. 57.) 

The evidence contained in the bill of exceptions fails to 
establish that due and legal notice of the meeting of the 
city council of Omaha, as a board of equalization, -was 
given prior to the levy of these special taxes. A city of 
the metropolitan class cannot pass an ordinance levying 
special taxes until, as a-board of equalization, it has as- 
certained the amount of special benefits to be assessed 
against the real estate; and such board has no authority 
to determine the benefits to be levied without proper 
notice to the landowner. Chapter 12a, Compiled Stat- 
utes 1887, was in force when these special taxes were 
imposed, and by sections 73 and 85 of said chapter notice 
of the sitting of the board of equalization of a city of the 
metropolitan class is required to be given during at least 
six days prior thereto in the official paper of the city. 
While the evidence adduced in this case shows that a 
notice of the meeting of the board of equalization was 
published for the requisite time in the Omaha Republi- 
can, a newspaper “in general circulation in the county of 
Douglas and state of Nebraska,” it was not established 
by any proof that such publication was made in the ofii- 
cial paper of the city of Omaha. These special taxes were 

51 
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therefore levied without jurisdiction and were void. 
(Leavitt v. Bell, 55 Neb. 57.) The decree is accordingly 


AFFIRMED. 


VILLAGE OF SYRACUSE, APPELLEE, V. JESSE 8. Marrs 
ET AL., APPELLANTS. 


FILepD SEPTEMBER 23,1898. No. 8286. 


1. Appeal: Rutines on Evipence. An appeal in an equity case will 
not present to this court for review the rulings of the trial court 
excluding or admitting evidence. 


2. Villages: ANNEXATION OF TERRITORY. Section 99, article 1, chapter 
14, Compiled Statutes, authorizes the boundaries of a village to 
be extended so as to include adjacent lands, where ejther they 
will be materially benefited from the annexation, or justice and 
equity require that it be done. 


3. . Under said section the corporate limits of a village 
may be extended so as to embrace contiguous territory which 
is in such close proximity to the platted portion as to have some 
unity of interest therewith in the maintenance of municipal 
government, : 

4. Contiguous territory may be annexed, though the 


same may not have been subdivided into tracts of ten acres or 
less. 


APPEAL from the district court of Otoe county. Heard 
below before CHAPMAN, J. Affirmed. 


M. L. Hayward and F. EH. Brown, for appellants. : 
John C. Watson, contra. 


Norval, J. 


The village of Syracuse presented its petition to the 
district court of Otoe county for the annexation of certain 
territory to the corporate limits of said village, and from 
a decree annexing a portion of the lands described in the 
petition the defendants have appealed. 

It is insisted that the trial court erred in admitting the 
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testimony of M. C. Joyce and J. H. Arand, respectively, 
relating to the occupations of the defendants. The rul- 
ings in question are not now available as grounds of re- 
versal, since the cause was not brought to this court by 
proceeding in error, but on appeal. An appeal in equity 
will not present for review rulings on the exclusion or 
admission of evidence. (Ainsworth v. Taylor, 58 Neb. 484.) 
Moreover, the cause was tried without the assistance of 
a jury, and the admission of improper evidence is not in 
itself a ground for reversal. (Slabler v. Gund, 35 Neb. ° 
648; Whipple v. Foirler, 41 Neb. 675; Pearce v. McKay, 
45 Neb. 296; Tolerton v. McClure, 45 Neb. 368; Phoenix 
Ins. Co. v. Walter, 51 Neb. 182.) 

The decree is assailed as being wholly unsupported by 
the evidence. The suit was instituted under and in pur- 
suance of the provisions of section 99, article 1, chapter 
14, Compiled Statutes 1895. This section authorizes the 
extension of the boundaries of a town or village so as to 
include adjacent lands, against the consent of the owner 
or owners, whether such territory has been subdivided 
into tracts or parcels of ten acres or less, or has not been 
so subdivided, in case the same would receive material 
benefits or advantages by its annexation to the corpora- 
tion, or justice and equity require such annexation to be 
made. There was evidence conducing to show the loca- 
tion of the territory proposed to be annexed, its close 
proximity to the platted portion of the village and to the 
streets and sidewalks therein; that between 100 and 200 
persons reside on the lands sought to be annexed; also 
the population of the village, its improvements and sur- 
roundings, its advantages as a trading point, and for ed- 
ucational and church purposes; and that the lands in 
question represented the growth of the village beyond 
its limits, and would receive material benefits by extend- 
ing the boundaries of the village so as to include the- 
same. On the other hand, there was testimony of a very 
convincing character to the effect that annexation to the 
corporation of these lands would be a substantial detri- 
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ment and damage to their respective owners, instead of 
a benefit to them. The writer is unable to discover how, 
in any way, the territory in question would be benefited 
by the annexation, as it now practically receives all the 
advantages and benefits as if the same was within the 
boundaries of the village. It has been held that under 
section 99 the corporate limits of a village may be ex- 
tended to include adjacent lands in such close proximity 
to the platted portion as to have some unity of interest 
‘therewith in the maintenance of municipal government. 
(State v. Dimond, 44 Neb. 154; City of Wahoo v. Tharp, 45 
Neb. 5638.) This case is within the rule just announced, 
and, while the adjacent lands may not be materially ben- 
efited by their annexation, justice and equity require 
that the corporate limits of the village be extended to in- 
clude said territory. The section mentioned authorizes 
the annexation to a village of contiguous territory upon 
the ground of material benefits and advantages to flow 
from such annexation, or because justice and equity re- 
quire that the boundaries of the corporation be extended 
so as to include such territory. (Village of Hartington v. 
Luge, 33 Neb. 623.) 

It is urged that as the tract belonging to Mr. De Long, 
one of the defendants, contains more than ten acres, no 
portion thereof can be annexed to the village under the 
section of the statute in question. That section contains 
no such limitation of the power to extend the boundaries 
of the village. It reads: “When any city or village shall 
desire to annex to its corporate limits any contiguous 
territory, whether such territory be in fact subdivided 
into tracts or parcels of ten acres or less, or be not so 
subdivided, the council or board of trustees of said cor- 
poration shall vote upon the question of such annexa- 
tion,” ete. Itis perfectly plain that contiguous territory 
may be annexed although the same may not have been 
subdivided into tracts of ten acres or less. 

Another argument is that all the land lying east of the 
village should not have been annexed, as portions therevf 
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are not contiguous to, but are separated from, the cor- 
porate limits by a narrow strip on the east side of the 
village and a public highway. There is some evidence to 
support this contention, while the maps or plats put in 
evidence disclose that the territory on the east extended 
to the eastern boundary of the village. It is disclosed 
that the lands on the north and east of the village ad- 
join and those on the north touch the north boundaries 
of the corporation; hence, all the territory in question is 
contiguous to the village, within the meaning of the stat- 
ute. The decree has some support in the evidence, and 
it is , 
AFFIRMED. 


Granp LopGE ANCIENT ORDER UNITED WORKMEN V. 
ANNIE O. HIGGINS. 


Firep SEPTEMBER 23, 1898. No. 9532, 


Printed Abstracts: Review. Under section 1 of rule 2 of this court 
(52 Neb. ix.) the agreed printed abstract must be complete in 
itself, without reference to the transcript, and, when error does 
not affirmatively appear from an examination of such abstract, 
the judgment sought to be reviewed will be affirmed. 


Error from the district court of Douglas county. 
Tried below before POWELL, J. Affirmed. 


James W. Carr, for plaintiff in error. 
Matthew Gering and Arthur C. Wakeley, contra. 


Norval, J. 


A submission of this case was taken under section 1 
of rule 2 (52 Neb. ix), which provides, inter alia, that any 
cause may be submitted “upon the written stipulation of 
the parties thereto providing for such submission on 
printed briefs accompanied by or containing an agreed 
printed abstract of the record and evidence upon which 
the case is to be determined,” 
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An abstract of the testimony, signed by the parties, 
has been printed, and in no other respect has there been 
an attempt to comply with the requirements of said sec- 
tion of the rule. Neither the pleadings and journal entry 
of the judgment nor abstracts thereof have been printed. 
We cannot look beyond the abstract and examine the 
transcript, but must determine the case upon the ab- 
stract alone; and, unless error affirmatively appears 
therefrom, the judgment must be affirmed. (Closson v. 
Rohman, 50 Neb. 323; North Platte Water Works Co. v. 
City of North Platte, 50 Neb. 853; Home Fire Ins. Co. v. 
Skoumal, 51 Neb. 655; Wheeler v. Barker, 51 Neb. 847; 
Shewell v. City of Nebraska City, 52 Neb. 188; Zink v. Wester- 
vell, 52 Neb. 90.) The rule requires an agreed printed 
abstract of the record and evidence, and the printing 
of an abstract of the evidence alone is not sufficient. We 
cannot know the issues tendered by the pleadings, what 
errors were assigned in the motion for a new trial, or 
what was the judgment rendered, without reference to 
the transcript; and, under the authorities cited, we can- 
not examine the transcript for any purpose. In the ab- 
sence of a printed abstract of the record the errors as- 
signed cannot be reviewed. The judgment is 


AFFIRMED. 


Garn Crry ABSTRAC? COMPANY ET AL. V. BERNARD H. 
Post. 


Fivep SEPTEMBER 23,1898. No, 8195. 


1. Liability of Bonded Abstracter. The statute relating to bonded 
abstracters (Compiled Statutes 1897, ch. 73, secs. 65-69) was: in- 
tended to extend the liability of abstracters beyond the limits 
fixed by the common law. 


2. 


: ACTION BY VENDEE. One who purchases real estate on the 
faith of a certificate of title furnished to his vendor by a bonded 
abstracter may maintain an action for damages grounded on 


the failure of the abstracter to make a proper search and true 
certificate, 
e 
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3. Summons: EVIDENCE OF SERVICES: SHERIFF’Ss RETURN. An officer’s 
return on the back of a summons that he served the same “on 
C., one of the defendants herein,” is sutticient evidence of service 
on J. C. who was named in the writ as a defendant. 


4. Evidence of Official Acts. A public officer may give evidence of the 
uniform course of business in his office, for the purpose of show- 
ing the performance of a specific official act which it was his 


duty to perform, but concerning which he has no independent 
recollection. 


Error from the district court of Douglas county. 
Tried below before FERGUSON, J. , 


ACTION by Bernard H. Post against Gate City Abstract 
Company and the sureties on its bond, William Coburn, 
I’. W. Taylor, R. E. Gaylord, Cadet Taylor, Henry O. Dev- 
ries, J. B. West, and S. K. Spaulding, to recover the 
unmount paid by plaintiff to satisfy a judgment which was 
a lien on land purchased by him in reliance upon ab- 
stracter’s certificate that the land was free from incum- 
prance. From a judgment against defendants they pros- 
ecute a proceeding in error. Affirmed. 


G. W. Shiclds and F. C. O’Hollaren, for plaintiffs in 
error: 


The abstracter never had any contract relations with 
plaintiff. he contract of the abstracter was made with 
its employer, and it is not liable to third persons. (1. Am. 
& Eng. Ency. Law 48, note 2; Savings Bank v. Ward, 100 
U. 8. 195; Thomas v. Carson, 46 Neb. 765.) 

Other references: Schofield v. Jennings, 68 Ind. 233; 
Wetz v. State Bank, 7 Neb. 165; White v. Bartlett, 14 Neb. 
320. 


G. W. Doane and W. G. Doane, contra: 


Any person aggrieved may sue in his own name for 
a breach of the bond. (Sprowl v. Lawrence, 33 Ala. 674; 
Sutherland v. Carr, 85 N. Y. 105; State v. Norwood, 12 Md. 
194; Lea v. Yard, 4 U.S. 96; Dodd ». Williams, 3 Mo. App. 
278.) 
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SULLIVAN, J. 


This was an action on an abstracter’s bond given by 
the first named defendant pursuant to the provisions of 
section 65, chapter 73, Compiled Statutes 1897. The ab- 
stract in question was furnished to Michael Fleck, who 
relied on it in purchasing of Joseph Cammenzind certain 
real estate situated in Douglas county. The abstracter’s 
certificate, among other things, recited that, “We have ex- 
amined the records of the district court of Douglas 
county, Nebraska, and that there are no unsatisfied judg- 
ments nor suits pending in said court against Joseph 
Cammenzind that are liens on said land, prior to the 
date hereof, as shown by the records of said court.” 
Relying on this certificate the plaintiff purchased of 
Fleck the land described in the abstract. The recital 
of the certificate was false. The land at the time was 
subject to the lien of a judgment for $144.30 in favor of 
Patrick and against Cammenzind. This judgment, which 
had been rendered by a justice of the peace and trans- 
cripted to the district court, plaintiff discharged. He 
now demands reimbursement. 

The defense to the action was that the liability of an 
abstracter is contractual, and that the principal defend- 
ant never had any contract relations with the plaintiff. 
While the decisions are not in harmony upon the point, 
it was probably the doctrine of the common law that an 
abstracter’s liability was only to his employer for negli- 
gence or want of skill in the performance of the duties 
which he had undertaken to discharge, and that he was 
not ordinarily liable at all to third persons whose action 
had been influenced by his certificate. (National Savings 
Bank v. Ward, 100 U. S. 195; Zweigardt v. Birdseye, 57 
Mo. App. 462; Kahl v. Love, 37 N. J. Law 5; Schade vr. 
Gehner, 183 Mo. 252, 34 S. W. Rep. 576; Talpey v. Wright, 
61 Ark. 275, 32 S. W. Rep. 1072; Mallory v. Ferguson, 50 
Kan. 685, 32 Pac. Rep. 410.) And such seems to be the 
view of the matter taken in J'homas v, Carson, 46 Neb. 765, 
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where Post, J., discussing the question, said: “The cases 
cited by counsel appear to sustain the proposition con- 
tended for as a rule of the common law, although their ap- 
plication to a statute like ours, under which the bonds of 
abstracters are conditioned for the payment of all ‘dam- 
age that may accrue to any party or parties by reason,’ 
etc., may well be doubted.” The statute here men- 
tioned was enacted in 1887, and is entitled “An act to 
provide security to the public against errors, omissions, 
and defects in abstracts of title to real estate and for the 
use of abstracts in evidence.” The first section declares 
that it shall be unlawful for any person or persons to 
engage in the business of compiling abstracts of title to 
real estate for pay without having first executed a bond 
to the state, with sureties, to be approved by the county 
judge, “conditioned for the payment by such abstracters 
of any and all damages that may accrue to any party or 
parties by reason of any error, deficiency, or mistake in 
any abstract or certificate of title made and issued by 
such person or persons.” The second section is as fol- 
lows: “When any abstracter shall have duly filed his 
bond as above provided, he shall be entitled to receive a 
certificate from such county judge that said bond has 
been by him duly approved and filed for record, which 
certificate shall be valid so long as such abstracter shall. 
maintain his surety upon the bonds as herein provided 
for, unimpaired, and the possession of such valid certifi- _ 
cate, at the date of issuance of any abstract, shall entitle 
such abstract of title to real estate, certified to and 
issued by such abstracter, to be received in all courts 
as prima facie evidence of the existence of the record of 
deeds, mortgages, and other instruments, conveyances, 
or liens affecting the real estate mentioned in such ab- 
stract, and that such record is as described in said ab- 
stract of title.” (Session Laws 1887, p. 565, ch. 64.) The 
next section requires a party who desires to use an ab- 
stract as evidence on the trial of a cause to serve a copy 
thereof on his adversary at least three days before the 
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trial. It will be thus seen that the statute has greatly 
increased the usefulness of abstracts. By the common 
law, as we interpret it, the owner of real estate could 
only utilize an abstract as an argument to reinforce his 
own assertions concerning the state of his title. It might 
be persuasive, but was without legal efficacy. He may 
now use it as evidence in an action to enforce the specific 
performance of a contract of sale, and in every other 
form of action in which the validity of his title or the 
existence or non-existence of liens or incumbrances are 
questions directly or collaterally involved. The right 
to use an abstract as evidence is not even limited to the 
person to whom it is issued. Any one may use it, and 
any one against whom it is employed may be injured in 
consequence of the certificate being false. Having thus 
widened the abstract’s sphere of action, it was quite natu- 
ral that,the legislature should also widen the abstract- 
er’s liability. This it did, not by an act to provide se- 
curity for abstracter’s clients, or for people dealing with 
abstracters, but by an act aptly entitled “An act to pro- 
vide security to the public.” Who are the public, within 
the meaning of this law? In the first section they are 
comprehensively described as any party or parties to 
whom damage may accrue in consequence of errors in 
-an abstract. It is matter of common knowledge that 
titles are generally transferred and incumbered on the 
faith and credit of certificates furnished by abstracters 
to the owners of the land. An abstract has become the 
usual concomitant of every instrument evidencing an 
interest or ownership in land. Its function is to vouch 
for the title, to define its character, and afford a reliable 
basis on which to estimate its marketable worth. That 
being the case, it seems highly probable that, in adopt- 
ing the act in question, the legislative design compre- 
hended protection to those who, in dealing with land 
titles, rely on the correctness of the abstracter’s certifi- 
cate. They stood most in need of legislation of this char- 
acter, and, being fairly within the description of per- 
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sons for whose benefit the law was enacted, we feel war- 
ranted in holding that they are within its terms. 

The point made by the defendants against the validity 
of the judgment omitted from the abstract is without 
merit. The action was commenced before a justice of 
the peace against Joseph Cammenzind and another; and 
while it is true that the officer’s return does not certify 
in so many words that the process was served on Joseph 
Cammenzind, it does state what is equivalent thereto, 
viz., that service was made on “the within named defend- 
ants.” This was sufficient. Besides, it is disclosed by 
the record that Joseph Cammenzind personally appeared 
as a defendant in the action. 

It is claimed that the plaintiff could not maintain this 
action without having first exhausted his other reme- 
dies. He might, of course, have sued his grantor on the 
covenants of warranty contained in his deed, and he 
might, also, have proceeded against Cammenzind after 
having taken an assignment of the judgment from Pat- 
rick; but we know of no rule of law that required him 
to do so. The plaintiff's damage resulted from the fault 
of the abstract company, and consequently its liability 
to him is a primary one. 

Whether the omission of the judgment from the ab- 
stract was the fault of the person employed by the ab- 
stract company to investigate the title was a question 
submitted to the jury on proper instructions, and we see 
no reason to doubt the correctness of the conclusion 
reached by them. 

To show that the Cammenzind judgment was indexed 
‘in the office of the clerk of the district court on the day 
the transcript thereof was filed, the plaintiff introduced 
evidence of the uniform custom of the clerk in regard to 
such matters. This evidence was properly received to 
supplement the legal presumption that the clerk faith- 
fully discharged the duties imposed on him by the stat- 
ute in relation to transcripted judgments. (1 Greenleaf, 
Evidence sec. 40; Owen v. Baker, 101 Mo. 407.) Mr, Dev- 
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ries, the person who made the abstract in question, was a. 
witness for the defendants, and, having testified to the 
search made by him in the office of the clerk of the dis- 
trict court, was asked on cross-examination whether he 
had examined the execution docket, to which, over ob- 
jection, he replied that. be had not. The inquiry was 
probably not beyond the scope of a proper cross-examina- 
tion, and could not in any event have prejudicially af- 
fected the defendants’ rights, as the court, in its instruc- 
tions, confined the jury to the question of whether the 
proper entry had been made in the judgment index. We 
find no substantial error in the record and the judg- 


ment is 
AFFIRMED. 


CHICAGO, BurLINGTon & QuINCY RAILROAD COMPANY Y. 
Grorcr KEe.Loae. . 


Firep SEPTEMBER 23, 1898. No. 7797. 


1. Negligence: PLEapING. The essential elements of a petition charg- 
ing actionable negligence are that the plaintiff, without fault 
on his part, has sustained an injury as the proximate conse- 
quence of a specific negligent act or omission of the defendant. 


: DEFECTIVE APPLIANCES. An averment in a petition 
that thedefendant negligently permitted a certain appliance to 
become defective, and negligently suffered it to remain in a de- 
fective condition, implies that the defendant knew or was 
culpably ignorant of the defect. 


2. 


3. Master and Servant: DEFECTIVE APPIIANCES: NEGLIGENCE: Evt- 
DENCE. Where a servant sues his master on account of injuries 
resulting from the use of a defective tool or appliance, the fact 
that the accident happened cannot be taken as evidence of the 
master’s negligence. 


To entitle the plaintiff to a verdict 
in such case, he must affirmatively show that the defendant 
either knew or was inexcusably ignorant of the defective condi- 
tion of the implement or appliance causing the injury. 


: : BurDEN oF Proor. In an action to recover 
for injuries caused by defective appliances, an instruction that 
it was the “duty of the defendant to exercise reasonable care jn 
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keeping such machinery and appliances in a reasonably safe 
condition for use” does not place the burden of proof on the 
defendant. 


6. Trial: MisconpucT oF COUNSEL: OgJECTIONS: REVIEW. A party 
desiring to take advantage of the misconduct of opposing coun- 
sel in the argument of a case should seasonably object to the re- 
marks complained of and then enter an exception if the court 
rule adversely or refuse to make a ruling. 


: But where the misconduct of coun- 
sel is so flagrant, and of such a character that neither a com- 
plete retraction nor any admonition or rebuke from the court 
ean entirely destroy its sinister influence, a new trial should be 
awarded, regardless of the want of an objection and exception. 


8. Personal Injuries: VERDICT FOR PLAINTIFF FOR $9,000: REMITTITUR. 
Evidence examined and damages held to be excessive. 


REHEARING of case reported in 54 Neb. 127. Remittitur 
made a condition of affirmance. 


J. W. Deweese, F. H. Bishop, W. S. Morian, and W. P. 
Hall, for plaintiff in error. 


A. J. Shafer, S. A. Dravo, and Stewart & Munger, contra. 


SULLIVAN, J. 


This cause is now before us on rebearing. The origi- 
nal opinion, which contains a sufficient statement of the 
facts, will be found in 54 Neb. 127. 

Counsel for defendant contended on the first submis- 
sion, and still insist, that the petition does not charge 
the company with actionable negligence. This conten- 
tion is grounded on the fact that there is in the petition 
no averment that the defendant knew, or ought to have 
known, of the defective appliance which was responsi- 
ble for the accident. That knowledge, or inexcusable ig- 
norance, on the part of the defendant, is an essential ele- 
ment in the plaintiff’s right of action cannot be doubted. 
jf there was neither actual nor constructive notice, the 
defendant was blameless, and the plaintiff has no claim 
on it for indemnity. But it must be remembered that in 
pleading negligence it is not necessary to set out the 
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evidential facts. An allegation that an injury has re- 
sulted from a specific negligent act or omission of duty 
on the part of the defendant, without fault on the part 
of the plaintiff, is a sufficient statement of facts to sup- 
port ajudgment. (Omaha dé . V. RB. Co. v. Wright, 49 Neb. 
456; O’Connor v. Tllinois C. R. Co., 88 Ia. 105; Lonisrille, 
hh. & 8. L. 0. RB. Co. v. Ute, ee x. E. Rep. {Ind.} 881.) 

The averment of the petition that the defendant negli- 
gently permitted the brake-rod to become defective, and 
negligently suffered it to remain in a defective condition, 
carries a necessary implication that the company either 
knew, or should have known, of the defect. In the case 
of Crane v. Missouri P. R. Co., 87 Mo. 588, it is said the 
allegations in the petition that the injury was caused 
by the negligence of the master in failing to provide safe 
appliances, and stating particularly the defect, are 
equivalent to a specific allegation that the master knew, 
or might have known, of the defect. It is claimed that 
“the former opinion proceeds on the assumption that 
proof of the accident was prima facie sufficient to entitle 
the plaintiff to a verdict, and that the burden of dis- 
proving the alleged negligence was on the defendant. 
The law on the subject is clearly and accurately stated 
in the case of Kansas City & P. R. Co. v. Ryan, 52 Kan. 637, 
as follows: “It has been frequently ruled by this court, 
in accordance with the authorities generally, that an em- 
ployé of a railroad company, by virtue of his employment, 
assumes all the ordinary and usual risks and hazards in- 
cident to his employment; that, as between a railroad 
company and its employés, the railroad company is not 
an insurer of.the perfection of any of its machinery, ap- 
pliances, or instrumentalities for the operation of its rail- 
road; that, as between a railroad company and its em- 
ployés, the railroad company is required to exercise 
reasonable and ordinary care and diligence, and only 
such, in furnishing to its employés reasonably safe ma- 
chinery and instrumentalities for the operation of its 
railroad; that it will be presumed, in the absence of any- 
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thing to the contrary, that the railroad company per- 
forms its duty in such cases, and the burden of proving 
otherwise will rest upon the party asserting that the 
railroad company has not performed its duty; that 
where an employé seeks to recover damages for injuries _ 
resulting from insufficiency of any of the machinery or 
instrumentalities furnished by the railroad company, it 
will not only devolve upon such employé to prove such 
insufficiency, but it will also devolve upon him to show, 
either that the railroad company had notice of the de- 
fects, imperfections, or insufficiencies complained of, or 
that, by the exercise of reasonable and ordinary care and 
diligence, it might have obtained such notice; that proof 
of a single defective or imperfect operation of any such 
machinery or instrumentalities resulting in injury will 
not of itself be sufficient evidence, nor any evidence, that 
the company had previous knowledge or notice of any 
supposed or alleged defect, imperfection, or insufficiency 
in such machinery or instrumentalities.” In the case of © 
Lincoln Street R. Co. v. Cox, 48 Neb. 807, it was held that 
in an action by a servant against his master for an injury 
occasioned by a defective tool or appliance the jury are 
not authorized to infer negligence from the mere fact 
that the accident happened. To the same effect are 
Washington & G. R. Co. v. McDade, 185 U. 8. 554; Chicago, 
St. L. & P. R. Co. v. Fry, 131 Ind. 319; Hull v. Hall, 78 Me. 
114; St. Louis, I. M. é S. R. Co. v. Gaines, 46 Ark. 555; Mix- 
ter v. Imperial Coal Co., 152 Pa. St. 395; Johnson v. Chesa- 
peake & O. R. Co., 36 W. Va. 73; Atchison, T. & 8S. F. R. 
Co. v. Myers, 63 Fed. Rep. 798; 1 Bailey, Master & Serv- 
ant sec. 101. 

The instructions of the trial court were in harmony 
with the principles laid down in the authorities cited, 
and the original opinion, rightly understood, does not 
declare a different doctrine. The negligence pleaded, and 
the negligence upon which plaintiff’s right to a verdict 
was, under the instructions, made to depend, consisted 
in the failure of the company to keep the brake-rod in a 
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safe condition. for use. The jury were told that it was the 
“duty of the defendant to exercise reasonable care in 
keeping such machinery and appliances in a reasonably 
safe condition for use.” The burden of proof was not 
placed on the defendant. The plaintiff proved the acci- 
dent, and also introduced affirmative evidence from 
which the jury might well infer that the defect in ques- 
tion had existed for a considerable length of time. That 
.the company’s inspectors did not discover the defect is 
not conclusive against its existence. The worn edges 
of the hole in the brake-staff and the flattened condition 
of the wire were persuasive facts supporting plaintiff’s 
theory. They tended to prove that the defect had existed 
so long that the failure to discover and properly repair 
it must have been the result of careless inspection. 
Defendant has presented quite an elaborate argument 
in support of its demand for a reversal of the judgment 
on account of the misconduct of Mr. Shafer, one of the 
attorneys for the plaintiff. We have again examined the 
question and reach the conclusion that it is the duty of 
a party who complains of the misconduct of his adver- 
sary’s counsel to make seasonable objection and then se- 
cure a ruling of the court upon such objection; and if 
the ruling is against him, or if the court refuse to rule, 
he should enter an exception. In 2 Ency. Pl. & Pr. 755 
the rule is stated as follows: “In order that a party may 
avail himself in an appellate court of an objection for 
misconduct of opposing counsel in the argument of a 
case, he must not only interpose a seasonable objection, 
as has just been stated, but he must then press the court 
to a distinct ruling, and, if dissatisfied therewith, enter 
an exception; otherwise there is nothing presented for 
review.” In this case there was no formal objection, and 
consequently no ruling, or contumacious refusal to rule, 
which we are authorized to review. Had the court, in re- 
sponse to a proper objection, vigorously condemned the 
remarks of counsel, we think they would have left no 
prejudicial impression on the minds of the jury. By 
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prompt action the defendant’s counsel might have ob- 
tained an effective antidote for the poison in Shafer’s 
speech; but he failed to act, and is, therefore, not in an 
attitude to have his complaint now considered. We do 
not, however, wish to be understood as holding that a 
rebuke from the court, or even a complete retraction by 
the offending counsel, is in all eases of this kind a sov- 
ereign remedy. If the transgression be flagrant—if the 
offensive remark has stricken deep, and is of such a char- 
acter that neither rebuke nor retraction can entirely 
destroy its sinister inflnence—a new trial should be 
promptly awarded, regardless of the want of an objec- 
tion and exception. (/lorencee Cotton & Tron Co. xv. Field, 
16 So. Rep. [Ala.] 588; Billard v. Boston & ML. BR. Co., 64 
N. H. 27, 10 Am. St. Rep. 367, 27 Am. & Eng. R. 
Cases 119; Clereland Paper Go. v. Bunks, 15 Neb. 20; Ash- 
land Live Stock Co. v. Alay, 51 Neb. 474, 71 N. W. Rep. 
67; Tucker v. Henniker, 41 N. H. 317; Martin v. State, 
63 Miss. 505; Rudolph v. Landwerlen, 92 Ind. 34.) 

In view of the condition of the record we are not war- 
ranted in reversing the judgment on account of miscon- 
duct of counsel; but we have concluded, after a thorough 
consideration of the evidence, that the damages are ex- 
cessive, and must have been assessed while the jury were 
yet under the sway of counsel’s superheated eloquence. 
The judgment will be reversed unless plaintiff shall 
within thirty days file with the clerk of this court a re- 
mittitur for the sum of $2,500. If such remittitur be so 
filed the judgment for $6,500 will stand affirmed. 


JUDGMENT ACCORDINGLY. 


52 
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CHicaAGoO, BURLINGTON & QuINCY RAILROAD COMPANY y. 
GEORGE KELLOGG. 


FILED SEPTEMBER 23, 1898. No. 8169. 


Suit in Equity for New Trial in Action at Law: Dismissau: Jupar: 
INTEREST IN CASE: WITNESSES. A rehearing having been allowed 
in this case, the record is examined, and the conclusions an- 
nounced in the former opinion adhered to. 


REHEARING of case reported in 54 Neb. 138. Affirmed. 


J. W. Deweese, F. HE. Bishop, W. S. Morlan, and W. P. 
Hall, for plaintiff in error. 


A. J. Shafer, S. A. Dravo, and Stewart & Munger, contra, 


SULLIVAN, J. 


After having again carefully examined the record in 
this case, we see no reason for receding from the conclu- 
sions announced in the former opinion reported in 54 Neb. 
138. The evidence is conflicting and, under a well estab- 
lished rule of practice, we are not warranted in interfer- 
ing with the finding of the trial court, although we are 
inclined to think it should have found in favor of the rail- 
road company. The judgment of the district court will 
stand 

AFFIRMED. 
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TERNESTINE LYONS, ADMINISTRATRIX, APPELLEE, V. AL- 
PHONSO 8. GODFREY, APPELLANT, ET AL. 


FILED SEPTEMBER 23,1898. No. 8208. 


Foreclosure: SALE OF ReantTy: Priok Li—N. Where real estate is sold 
under a decree of foreclosure, subject to a prior lien, the pur- 


chaser must discharge such lien, or suffer the land to be sold for 
its satisfaction. 


APPEAL from the district court of Lancaster county. 
Heard below before TrsBers, J. Affirmed. 


Stewart & Munger, for appellant. 
Charles O. Whedon, contra. 


SULLIVAN, J. 


TI'rancis Lyons sold and contracted to convey to John 
R. Megahan five acres of land in Lancaster county. Two 
hundred dollars of the purchase price was paid in cash, 
and by the terms of the contract the balance was to be 
paid in six annual installments, commencing August 13, 
1891. Immediately after the execution of the contract 
Megahan went into possession of the land and erected 
a house and barn thereon. Alphonso 8. Godfrey fur- 
nished the materials for these buildings and took a me. 
chanie’s lien on the property. In an action brought to 
foreclose this lien Lyons was made a party defendant and 
filed an answer asserting his rights under the contract 
of sale. In due time the cause was tried and the amount 
of Godfrey’s claim adjudged to be a lien on the premises, 
subject only to the deferred installments of the purchase- 
money. The first of said installments had matured when 
the decree was rendered, and the court directed the land 
to be sold for the satisfaction of the same, as well as 
for the amount due Godfrey on his mechanic’s lien. The 
land was appraised for sale by deducting from the gross 
yaluation the purchase-money which had not matured 
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when the decree was rendered. Godfrey became the pur- 
chaser at the foreclosure sale, and, wpon securing an 
order confirming the same, took possession of the prem- 
ises and is still in the occupancy thereof. Lyons died in 
March, 1893, and afterwards this action to foreclose the 
purchase-money lien on the land in question was com- 
menced by his widow as administratrix of his estate. 
Godfrey answered the petition alleging that in the ae- 
tion brought to foreclose the mechanic's lien there was a 
full adjudication of Lyons’ rights under the contract of 
sale, and that this action is consequently barred. ‘The 
district court found the plaintiff had a vendor’s lien, 
ascertained the amount due thereon, and directed that 
the premises be sold for its payment. From this decree 
Godfrey appeals. 

In the first action it was determined that appellant’s 
lien was inferior to Lyons’. As required by the terms 
of the decree, the land was offered for sale and sold sub- 
ject to five installments of the purchase-money which 
had not then matured. The appellant purchased subject 
to this incumbrance, and he must, of course, discharge 
the same or suffer the land to be sold for its satisfaction. 
The judgment is manifestly right and is 

AFFIRMED. 


MICHAEL SHAFER V. WILLIAM D. WHITING. 
FILep SEPTEMBER 23, 1898. No. 8246. 


Sufficiency of Evidence: Review. This court will not reverse a judg- 
ment based on a verdict supported by sufficient competent evi- 
dence. 


FERRoR from the district court of Burt county. Tried 
below before Krysor, J. Affirmed. 


W. G. Sears and A. Wade Gillis, for plaintiff in error. 


H. EF. Carter, contra. 
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SULLIVAN, J. 


This was an action of replevin instituted in Burt 
county for the recovery of thirty-five cords of sixteen-inch 
stove wood. The case was tried to a jury, and, the plain- 
tiff having obtained a verdict and judgment in his favor, 
the defendant brings the record here for review. It is 
conceded that the only question for decision is the sufli- 
ciency of the evidence to sustain the verdict. The testi- 
mony is conflicting, but we are disposed to think that the 
jury reached a correct conclusion. At any rate, there 
is no sufficient reason why their finding, being approved 
by the trial court, should not stand. The judgment is 


AFFIRMED. 


W. P. KANE, APPELLEE, V. SOREN JONASEN, APPELLANT, 
EY AL. 


FiteD SEPTEMBER 23,1898, No. 8267. 


1. Foreclosure: SALE 1X Grogs: Decrée. It is within the province 
of the district court in a decree of foreclosure to provide for the 
appraisement and sale of the premises in parcels or en mutsse, as 
the best interests of the parties may require. 


Dery or Surrive. Where a decree of foreclosure 
contains no direction to the officer charged with its execution 
touching the appraisement and sale of the mortgaged property, 
he is vested with a discretion in regard to the matter wh'ch will 
not be disturbed, in the absence of a showing of prejudice to the 
party complaining. 


: Presemerions. Nothing appearing to the 
contrary, it will be presumned that an officer charged with the 
execution of a decree was regardful of the rights of the parties 
to the action, and in a lawful manner performed the duties im- 
posed upon him. 


oo 


Where a decree of foreclosure gives no direction 
concerning the appraisement and sale of mortgaged premises. 
an appraisement and sale in gross of two city lots will not be 
set aside unless it be made to appear that the party complaining 
has been thereby prejudiced, : 
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AprraL from the district court of Douglas county. 
Heard below before KeEysor, J. Affirmed. 


Jocl W. West, for appellant. 


Wharton & Baird, contra. 


SULLIVAN, J. 


In an action brought by Kane against Jonasen, the 
district court for Douglas county rendered a decree of 
foreclosure, and directed the sale of the mortgaged prop- 
erty, being two lots in the city of Omaha. Confirmation 
of the sale made in pursuance of the decree was resisted 
by the defendant on the ground that the lots had not 
been appraised and sold separately. The objection was 
overruled and the sale confirmed. The defendant ap- 
peals. It does not appear whether the lots are contigu- 
ous or disconnected. They may, for aught we know, be 
used, improved, and occupied as a single tract. As to 
their situation, condition, and use the record gives no 
information. 

The general rule is that distinct tracts of land sold on 
judicial process should be separately appraised and sold 
separately. (Laughlin v. Schuyler, 1 Neb. 409.) But the 
rule has exceptions, one of which was recognized in Craiy 
v. Sterenson, 15 Neb. 862, where it was held: “The mort- 
gaged premises, consisting of three city lots upon which 
were situated a dwelling-house and appurtenances, some 
portion of which extended to and upun each of the said 
lots, were properly sold in gross, and the sale upheld.” 
It is undoubtedly within the province of the district court 
to provide in a decree of foreclosure for the appraisement 
and sale of mortgaged premises in parcels or en mutsse, 
as the best interests of the parties may require. (Ma- 
comb v. Prentis, 57 Mich. 225; Geuda Springs Town & Water 
Co. v. Lombard, 47 Pac. Rep. [Kan.] 582; Montague v. 
Raleigh Savings Bank, 24 8. HE. Rep. 6, 118 N. Car. 283.) 
And, if no ditection in relation to the matter is contained 
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in the decree, the officer charged with its execution is 
vested with discretionary power, and his action in the 
premises will be sustained, in the absence of an affirma- 
tive showing of prejudice by the complaining party. 
(Hughes v. Riggs, 36 Atl. Rep. [Md.] 269; Johnson v. 
Garrett, 16 N. J. Eq. 31.) 

It is quite possible that a separate sale of the lots here 
in question was neither practicable nor advantageous 
to either of the parties. We have no means of knowing 
what considerations influenced the action of the person 
commissioned to make the sale. We will presume, how- 
ever, in the absence of evidence to the contrary, that he 
was regardful of the rights of the parties, and in a law- 
ful manner discharged the duties which he assumed. 
The order appealed from is 

AFFIRMED. 


Norval, J. 


I concur in the judgment of affirmance on the ground 
that the record fails to show that the lots were not con- 
tiguous. 


FraNK DEAN V. SAUNDERS COUNTY. 
FILED SEPTEMBER 23, 1898. No. 8288. 


4. Landlord and Tenant: PAYMENT OF RENT. To absolve himself from 

* the payment of rent a tenant must, in addition to giving notice 

of the termination of the tenancy, surrender possession of the 
leased premises. 


2. Public Corporations: Acrs oF AGENTS. A public corporation is 
bound by the acts and contracts of its authorized agents within 
the scope of their authority. 


3, Counties: OrricErs: Rent. Where a county rents rooms for one 
of its officers and puts him in possession thereof with the rec- 
ords and property pertaining to his office, it is bound to pay the 
stipulated rental so long as such officer continues in possession. 


: ALLOWANCE OF CLAIMS: RECONSIDERATION. Upon due notice 
‘to parties interested a county board may once reconsider its ac- 
tion in allowing or disallowing a claim against the county. 


4, 
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: Res JuptcaTa. Where an order disallowing 
a claim against a county has been reconsidered, such order of 
disallowance will not operate as an adjudication of the claim. 


6. Evidence: JupGMENTS: MEMORANDA. Before an order is formally* 


entered on the record it may be proved by the clerk’s memoran- 
dum or the judge’s minutes. 


Error from the district court of Saunders county. 
Tried below before WHEELER, J. Reversed. 


Pranktin Dean and W. D. Guttery, for plaintiff in error. 
H. Gilkeson, 8. H. Sornborger, and E£. EH. Good, contra. 


SULLIVAN, J. 


On February 6, 1890, the defendant, acting through 
its board of commissioners, leased of the plaintiff a suite 
of rooms in the city of Wahoo fur the use of the superin- 
tendent of public instruction for Saunders county. That 
officer took immediate possession, and continuously oc- 
cupied the premises until January 4, 1894, when his 
official term expired. On March 8, 1893, the defendant 
gave notice that it would not require the use of the leased 
rooms after the 1st of the following month. But neither 
at the time fixed in the notice to terminate the tenancy, 
nor afterwards, until January, 1894, was there any sur- 
render of possession to the plaintiff. In June, 1893, a 
bill for rent for the two previous months was presented 
to the county board and disallowed. From the order of 
disallowance no appeal was prosecuted. Afterwards a 
bill for rent covering the period from April 6, 1898, to 
January 4, 1894, was presented to the county board for 
allowance and was allowed. <A taxpayer appealed to 
the district court, where a trial to a jury resulted in a 
verdict and judgment for the defendant. 

The judgment must be reversed. A tenant, while oc- 
cupying demised premises, cannot absolve himself from 
the obligation to pay rent by notifying his landlord that 
on a certain day the relation existing between them will 
be terminated, A surrender of pussession is indispensa- 
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ble to a severance of the relation. The county rented 
the rooms in question for the use of a county officer. It 
put him in possession, with the publie records and office 
furniture. The commissioners had power to dispossess 
him and cause the records and office furniture to be re- 
moved, but they seem to have made no effort to effectu- 
ally exercise their authority. Under these circumstances 
there can be no doubt of the liability of the defendant 
to pay rent. A public corporation is bound by the acts 
and contracts of its authorized agents within the scope of 
their agency, to the same extent that a private corpora- 
tion or an individual is. When a county, or other munici- 
pal body, rightfully becomes the lessee of real estate, it is 
amenable to the law governing the relation of laudlord 
and tenant. It cannot assert the rights incident to that 
relation and repudiate its obligations. 

But. it is conteuded by the defendant that plaintiff's 
entire claim for rent was adjudicated by the disallowance 
of the bill for the months ot April aud May. This con- 
tention cannot be sustained, because it appears that the 
order of disallowance was reconsidered. The action of 
the board in relation to the matter is shown by the tran- 
script certified by the county clerk to the district court, 
and is as follows: “And now on this 1st day of Septem- 
ber, 1894, the following praceedings were had in said 
board relative to said claim, and the following entry was 
indorsed on said claim: ‘September 1, 1894. Board re- 
considered their vote on bill for April and May, and al- 
low this bill in full”” The power of the commissioners 
to reconsider the order made by them in June of the pre-. 
vious year is denied, but the case State v. Baushausen, 49 
Neb. 558, is a direct authority to the effeet that such ac- 
tion was authorized and valid. 

It is argued that there was no competent evidence to 
prove that the board reconsidered the order of June, . 
1893. There was precisely the samme evidence of the 
’ fact that there was of the existence of the order appealed 
from. Both orders were blended together, and evidenced 
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in the same way. Before an order is formally entered 
on the record it may be proved by the clerk’s memoran- 
dum or the judge’s minutes. (Commonicealth v. Hatfield, 
107 Mass. 227; McGrath v. Scagrave, 2 Allen [Mass.] 443; 
2 Jones, Evidence sec. 638.) The judgment of the dis- 
trict court is reversed and the cause remanded for further 
proceedings. ; 
REVERSED AND REMANDED. 


THOMAS H. McCaGunp, RECEIVER OF THE GERMAN Sav- 
INGS BANK OF OMAHA, APPELLEE, V. ALBERT MILLER 
ET AL, APPELLANTS. 


FILED SEPTEMBER 23,1898. No. 9878. 


Municipal Corporations: WipTH OF STREETS: EvIDENCE: ReEvIEWw. 
The owners of real estate situated within the corporate limits of 
a city subdivided and platted the same. On the recorded plat, 
L street, which the public authorities had previously under- 
taken to establish, was indicated as being 66 feet wide, and the 
surveyor’s certificate, in effect, declared that to be its width. 
The owners of the subdivision built houses on said street as 
shown on the plat, and along the same constructed a sidewalk, 
of which the general public enjoyed the unhindered use. They 
also mortgaged some of the lots, and represented to the mort- 
gagec, as an inducement to make the loan, that such lots were 
located on IL street. Held, That the finding of the trial court 
that L street is a thoroughfare 66 feet wide was warranted by 
the evidence, and should be sustained. 


APPEAL from the district court of Douglas county. 
Heard below before Krysor, J, Affirmed. 


Byron G. Burbank and Virgil O. Strickler, for appellants. 
Ralph W. Breckenridge, contra. 


SULLIVAN, J. 

In 1881 James C. Ish, a minor, became the owner of 
tax lot 57 in the city of Omaha. In 1890 his guardian 
conveyed the property to Charles C. Spotswood, who 
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afterwards conveyed it to Orrin R. Cain, in trust for a 
partnership composed of William G. Bohn, Renfrew 
Stevenson, and Charles C. Spotswood. In both deeds the 
property was described by metes and bounds as follows: 
“Beginning at a point 2,4502 feet north of the southwest 
corner of the southwest quarter of section ten in town- 
ship 15 north of range 18 east of the 5th principal mer- 
ridian, and running thence east 920 feet; thence north 
1892 feet to the north line of said quarter section; thence 
west 920 feet; thence south 1892 feet, more or less, to the 
place of beginning, containing 4 acres of land including 
streets, be the same more or less, subject to all lawful 
streets along and upon the same.” In September, 1890, 
the partnership aforesaid caused a plat of the premises 
to be made, acknowledged, and recorded in the office of 
the register of deeds for Douglas county. The acknowl- 
edgment of Cain attached to the plat is as follows: 
“Orrin R. Cain, the owner and proprietor of Cain Place, 
which is located as follows: Beginning at a point 33 
feet east and 33 feet south of the southwest corner of the 
northwest quarter of section 10, T. 15, R. 13 H.; thence 
east 887 feet; thence south 156.75 feet; thence west 887 
feet; thence north 156.75 feet to the place of beginning, 
—do hereby state and admit that the survey and sub- 
division of said land as shown within the red lines on 
the above plat is made in accordance with his wish and 
desire, and he hereby dedicates to the public, for their 
use, the alleys shown on said plat, and hereby ratify and 
approve the same.” Within the red lines mentioned in 
the acknowledgment is included all the land described 
in the guardian’s deed to Spotswood and in the deed 
from Spotswood to Cain, excepting only 33 feet on the 
west side, which is conceded to be a part of Twenty- 
fourth street, and 33 feet on the north side, which plain- 
tiff contends is part of Locust street. Kountze Place, 
lying immediately north of tax lot 57, was surveyed and 
platted in 1886, and on the plat a strip 33 feet wide ad- 
joining said tax lot was designated as “Locust street,” 
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and dedicated to the public use. In the summer of 1891 
* the partnership before mentioned completed the erection 
of eighteen dwelling-houses in Cain Place and con- 
structed a sidewalk in front of the same. This sidewalk 
was laid just outside the northern boundary of Cain 
Place and has been in general use by the public ever 
since it was built. In March, 1891, to secure the payment 
of a large sum of money borrowed of the German Sav- 
ings Bank, the partnership caused mortgages to be exe- 
cuted to said bank covering eight lots in Cain Place. 
These lots were described in the mortgages by metes and 
bounds, the northern boundary in each case being coinci- 
dent with the northern boundary vf Cain Place as de- 
scribed in the recorded plat. The mortgages were after- 
wards foreclosed and the bank became the purchaser at 
the foreclosure sale. The plaintiff is the duly constituted 
receiver of said bank and, acting in that capacity, com- 
menced this action to enjuvin the defendants from assert- 
ing title to and obstructing travel along the south half 
of Locust street in front of Cain Place. The defendants 
insist that the locus in quo is not a public street, and that 
they have succeeded to, and now hold, the title formerly 
held by Cain and the partnership. The trial court found 
the issues in favor of the plaintiff, and from a judgment 
rendered against them the defendants have appealed to 
this court. 

Among other things the trial court found that there 
had been a statutory dedication of the disputed strip by 
the legal and equitable owners thereof, and, in response 
to the claim of plaintiff that the facts proven established 
a common-law dedication, the court also made the follow- 
ing finding: “That the use of the strip of land 33 feet in 
width immediately to the south of and adjoining the lots 
in Cain Place by the public for street purpuses from the 
completion of the houses erected in Cain Place in June, 
1891, to August, 1897, without hindrance from the de- 
fendants or from those who claimed title. is a dedication 
by them of the same as a street.” Counsel for defendants 
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contend that the evidence does not warrant a finding that 
there was either a common-law or statutory dedication. 
We think it does. It appears from the printed abstract 
that in 1886, after Kountze Place had been platted, the 
proper authorities of the city of Omaha, in order to give 
Locust street a width of 66 feet from Twentieth street 
to Twenty-fourth street, instituted and carried to a con- 
clusion proceedings condemning the north 33 feet of tax 
lot 57. Whether these proceedings were regular and 
valid we do not decide, but it is evident that Cain and 
the partnership considered them valid at the time Cain 
Place was platted, for on the plat they represented Lo- 
cust street as being of full width. 

But it is argued that the failure to include the dis- 
-puted strip within the red lines evinces a clear intention 
on the part of the dedicators not to devote it to the use 
of the public asa highway. The transaction is suscepti- 
ble of a move reasonable construction. It seems to us 
that the plat was executed on the assumption that 
Twenty-fourth street and Locust street had been pre- 
viously established and that, therefore, a formal dedica- 
tion assnming to give to the public an easement which it 
already possessed would be both unnecessary and incon- 
gruous. Each of these streets was distinctly marked on 
the plat of Cain Place as being 66 feet wide and the sur- 
veyor certifie™ that the property surrounding Cain Place 
was as represented on the plat. This certainly was a 
deliberate and unequivocal recognition and affirmation 
of the existence of Locust street as a thoroughfare 66 feet 
wide. The plat did not assume to grant title to the 
streets shown thereon, but rather to ratify and confirm 
a pre-existing title. It possessed the essential elements 
of an express dedication of those streets, and should be 
given effect according to its obvious import. (Great N, 
R. Co. v. City of St. Paul, 61 Minn. 1; Gilbert v. Emerson, 
60 Minn. 62; City of St. Louis v. Missourt P. R. Co., 114 
Mo. 13; City of Indianapolis v. Kingsbury, 101 Ind. 200, 
51 Am. Rep. 749; City of Denver v. Clements, 3 Colo. 472.) 
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That we have not misinterpreted the plat, nor failed to 
comprehend the meaning of Cain and his associates in 
making it, is evidenced by the fact that in each of the 
eight applications made by them to the German Say- 
ings Bank for the loans on the lots here in question 
they represented that those lots were situated on Locust 
street. It seems, however, that the city has never im- 
proved, nor exercised any dominion over, the south half 
of Locust street, and that the partnership on numerous 
occasions assumed to mortgage and sell portions of the 
same. It also appears that the city council in January, 
1893, passed an ordinance to vacate said street between 
Twentieth street and Twenty-fourth street; that soon 
afterwards proceedings were commenced to re-establish 
the portion of the street vacated; that damage amount- 
ing to $8,195 was assessed in favor of the partnership; 
that the German Savings Bank claimed the full amount 
of this award under its mortgages; and that the city 
thereupon abandoned the proceedings and repealed the 
ordinance under which the assessment had been made. 
It is now insisted that these facts show that there was 
neither a dedication of the south half of Locust street 
by the owners of Cain Place nor an acceptance of such 
street by the city. The facts stated afford an interence 
against a common-law dedication, but they are not de- 
cisive, and we cannot say that the finding of the trial 
court upon that question is not sustained - by sufficient 
evidence. The judgment is 
AFFIRMED. 


J. McGregor ADAMS, APPELLANT, V. RALPH R. OSGoon, 
APPELLEE. 


FILED SEPTEMBER 23, 1898. No. 8226. 
1. Dismissal: [TRIAL oF CounTER-CLaiIm. A plaintiff has the right, 


before final submission of his cause of action, to dismiss the 
same, but this right does not control the right of the defendant 
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to proceed to the trial of a set-off or counter-claim properly 
pleaded by him in his answer. 


2. Taxation: EvipENcE oF Levy: Tax Recerer. A tax receipt is not 
sufficient to establish the fact of the levy or assessment of taxes 
when such levy or assessment is disputed in the pleadings. 


APPEAL from the district court of Douglas county. 
Heard below before Frmreuson, J. Reversed. 


John L. Webster and James H. McIntosh, for appellant. 
Henry W. Pennock, contra. 


RyAn, C. 


It is admitted by both parties to the present contro- 
versy that this action, under conditions differing some- 
what from those now presented, was considered in Adams 
v. Osgood, 42 Neb. 450. When the case was remanded, 
Adams, the original plaintiff, with leave of court, dis- 
missed as to the cause of action set up in his petition. 
As this was before the final submission it was but the 
exercise of a right given by statute. (Code of Civil Pro- 
cedure, sec. 430.) This dismissal, however, did not affect 
the right of the defendant to proceed to the trial of his 
claim. (Code of Civil Procedure, sec. 431.) 

In the record submitted for our consideration there 
is no transcript of the petition as to which the above 
dismissal was made, and we therefore cannot consider 
arguments which, for their application, depend upon the 
averments contained in that pleading. (Calmelet v. Sichl, 
54 Neb. 97.) 

Proceeding upon his answer and cross-petition as en- 
titling him to a foreclosure for the amounts of various 
general taxes and special assessments for improvements 
in the city of Omaha paid by him, Osgood introduced no 
proof of the levy or assessment of such taxes, but relied 
solely upon his tax receipts as being sufficient to afford 
proof of such levy and assessment in each instance, and 
now defends this course by citing Leavitt v. Bell, 55 Neb. 
57. In that case the language relied on is found in the 
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discussion of the validity of certain paving taxes and, 
arguendo, it was said: “Where a lien is songht to be en- 
forced for general taxes, the presumption is that the 
statutes in reference to the levy and assessinent of these 
and the sale of the real estate for their non-payment 
have been complied with, and the burden of showing ir- 
regularities or that such a tax sale is void is upon the 
party asserting such fact.” This language implies that 
in the writer’s mind there was a different question from 
that now presented, and that was, upon whom was the 
burden of progf to establish a levy and assessment of 
taxes sought to be foreclosed when the fact of such levy 
and assessment was disputed? This thought is greatly 
strengthened by the fact that in support of the above 
proposition there was cited Adams v. Osgood, supra, iu 
which it was said: “As a general principle tax receipts 
alone are not evidence of the existence of the taxes to 
which they relate; that is, the receipt does not prove 
that the taxes for which it calls were legally assessed 
or levied upon the property. (Miller v. Hurford, 18 Neb. 
13; Clark v. Blair, 14 led. Rep. 812.)” lollowing the 
above language there was a discussion of the petition, 
not now before us, in which discussion it was shown that 
the plaintiff, Adams, having alleged an assessment and 
levy, was concluded by his own averments as to these 
steps having been taken. It has been distinctly held by 
this court that the production of a tax receipt was not 
sufficient to establish the existence of a levy aud assess- 
ment when such levy and assessment were disputed facts 
in the case. (Verrill «. Wright, 41 Neb. 351.) As the 
judgment of the district court was not supported by sufii- 
cient evidence it is reversed and the cause remanded for 
further proceedings. 
REVERSED AND REMANDED. 


IRVINE, ©., not sitting. 
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HERMAN WAGENKNECHT ET AL. V. JAMES E. SEELEY 
Hr AL 


TrLrep SEPLEMBER 23,1898. No. 8239. 


1. Foreclosure: Decrer: Orpen or Sait. The sale of real property 
under foreclosure proceeding’s is by virtue of the decree, the terms 
of which cannot be modified or controlled by an order of sale 
issued by the clerk of the court in which such decree is entered. 


2. 


: CONFIRMATION oF SALE: OBJECTIONS. Objections to con- 
firmation considered, and shown not to be founded upon facts 
disclosed by the record. 


ERror from the district court of Kearney county. 
Tried below before BEALL, J. Affirmed. 


Ed L. Adams, for plaintiffs in error. 
Stewart, Hague & Anderbery, contra. 


Ryan, C. 


This proceeding in error from the district court of 
Kearney county is prosecuted for the review of an order 
confirming a sale of real property upon foreclosure of a 
mortgage. The decree was in favor of the original plain- 
tiff for the sum of $55.50, and in favor of one of the de- 
fendants on her cross-petition for the sum of $1,498.50. 
Previous to the sale which we have under consideration 
there had been a sate of which confirmation had been 
denied, and in the order of denial was the direction that 
“a new order of sale is ordered on the same certificates.” 
The sale under consideration was conducted on the 
theory that the certificates referred to in the language 
quoted were the certificates of incumbrances. The first 
objection which plaintiffs in error now insist should have 
been sustained was that new certificates of incumbrances 
were not filed after the issuance of the second order of 
sale, which is the one now under consideration. 

It is not urged that these certificates were incorrect 

53 
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in any respect whatever, but merely that they were filed 
too early—that is to say, before the issuance of the sec- 
ond order of sale. The sale on foreclosure proceedings 
was under and by virtue of the decree itself, and its va- 
lidity is not dependent upon the existence of an “order 
of sale,” as it is ordinarily designated. Sucli an order, 
commonly made use of, is but a convenient method by 
which the clerk of the court certifies to the sheriff, or 
other officer to conduct the sale, the decree under which 
he is to proceed; and his proceedings, in all respects, 
must be governed by the terms of the decree. (Jarrett v. 
Hoover, 54 Neb. 65.) This objection to confirmation was 
therefore without merit. 

The second objection to confirmation was that the 
amount of the bid was not equal to two-thirds of de- 
fendants’ interest in the land. The appraised value was 
$2,000, and the deduction of prior liens left $1,927.99 as 
the interest of the defendants. Two-thirds of this sum 
is $1,285.33. The sale was for the sum of $1,400, which 
renders further notice of the objection unnecessary. 

It is objected that the appraisers did not deduct the 
amount of the liens, and thus report the interest of the 
defendants. It is not understood why this objection is 
urged, for the deduction was actually made as it is in- 
sisted it should have been made. It is urged that the 
appraisement was too low, but of this there is in the 
records no evidence whatever. There was no objection 
which has not been considered, and it results that the 
order of confirmation must be 

‘ AFFIRMED. 
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JACOB MILLER Vv. Ema DALY. 
FILED SEPTEMBER 23,1898. No. 8259. 


Amendment of Judgment. In an action dismissed for want of juris- 
diction, a simple judgment for the value of the property, en- 
tered upon the express waiver by the defendant of the return of 
the property to him, cannot, as a matter of right, almost a year 
later, be amended upon his motion, so that the judgment shall 
be for the return of the property or for its value. 


Error from the district court of Lincoln county. 
Tried below before NEVILLE, J. Affirmed. 


Thomas C. Patterson, for plaintiff in error. 


1’. Fulton Gantt, contra. 


Ryan, C. 


In the district court of Lincoln county, Emma Daly 
began this action of replevin for the possession of certain 
household goods which she alleged were wrongfully de- 
tained from her by Jacob Miller, the sheriff of said 
county. After the property had been appraised and an 
undertaking had been given, Miller appeared specially 
and objected to the jurisdiction of the court in the cause 
on various grounds. This objection was sustained No- 
vember 16, 1894. On December 17, 1894, there was filed 
on behalf of Emma Daly a motion “’o assess the value 
of the property wrongfully taken’ by plaintiff from de- 
fendant in said action, and render judgment for the value 
thereof in favor of defendant and against plaintiff, in 
accordance with the provisions of section 193« of the Civil 
Code of the state of Nebraska.” On December 18, 1894, 
this motion was sustained, and in this connection the 
record of the district court contains the recitations that 
“Defendant waives return of property, and on hearing 
the court finds the value of the property to be $3800, and 
adjudges the damages of the defendant against plaintiff 
to be $300, defendant to recover costs from plaintiff, to 
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all of which Audiues plaintiff duly excepts.” On Decen:- 
ber 19, 1894, Iemma Daly filed a motion for a rehearing 
in which were assigned various grounds, of which none 
was the same as that now presented. This motion was 
overruled December 20, 1894. On December 16, 1895, 
Jacob Miller, pursuant to a notice given a few days be- 
fore, Inoved the court for an order as recited in the mo- 
tion—“Correcting the mistake of the clerk of said court 
in entering up a judgment in said cause for money only, 
instead of in the alternative as required by section 190 of 
the Code.” This motion was overruled and the ervor as- 
signed is this ruling of the district court. 

The order originally obtained was granted, as recited 
in the record, upon defendant’s waiver of the return of 
the property replevied. Nearly a year after this order 
had been made upon the assent of the defendant in the 
district court, he appeared therein and moved for an 
alternative order for the return of the property, or its 
value, under the provisions of a section of the Code of 
Civil Procedure applicable where there had been a trial 
to a jury, and this right to a correction at so late a date 
he predicates upon the alleged mistake of the clerk of 
the court. There is no bill of exceptions in this case and 
we cannot therefore consider the matters of evidence 
upon which the district court reached its conclusions of 
fact. If there was any mistake in this matter, it cer- 
tainly was not the mistake of the clerk of the court, 
judging from the record upon which this case is submit- 
ted. Plaintiff in error assented to what, from the record, 
seems to have been the proper order. He acquiesced in 
that order fov nearly a year, until after the return of an 
execution nulla bona against the defendant in error, and 
now asks to correct the alleged mistake as being one 
committed by the clerk of the court. The judgment for 
the simple value of the property was justified by the ex- 
press waiver of the return of the property, and the cor- 
rection sought is not a clerical error, omissiou, ov over- 
sight. The relief sought requires to be made a radical 
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change of the recitation of a solemn admission upon 
which the court acted. Under the circumstances the dis- 
trict court very properly refused to sustain the motion 
for relief, and its ruling is therefore 

AFFIRMED. 


D. R. DANIEL E't AL. V. HENRY SCHOMBERG EY AL. 
EILED SEPTEMBER 23,1898, No. 8270. 


Trial on Motion for Deficiency Judgment: EvipEence. In the trial 
for the purpose of ascertaining whether or not a deficiency judg- 
ment should be rendered, it is not prejudicially erroneous to 
receive in evidence copies of the pleadings and of the return of 
the sheriff on the order of sale; neither is it prejudicially erro- 
neous to permit the clerk of the district court to testify that the 
costs have been paid out of the proceeds of the foreclosure sale. 


Error from the district court of Madison county. 
Tried below before ROBINSON, J. Affirneed. 


Beels & Schofegge aud G. N. Becls, for plaintiffs in error. 
Robertson & Wigton and Powers & Hays, contra. 


Ryan, C. 

This error proceeding is for the reversal of a deficiency 
judgment rendered by the district court of Madison 
county. 

It is assigned as error that the petition or order did 
not state facts sufficient to constitute a cause of action. 
There is in the record no petition, except as found in the 
bill of exceptions, and the order i one requiring cause 
to be shown by a time fixed why a deficiency judgment 
for a certain amount should not be entered. There was 
no attempt to make such a showing. There were intro- 
duced in evidence a copy of the petition and all other 
pleadings in the original case as well as the return of 
the sheriff on the order of sale showing how much had 
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been realized therefrom. Though objected to, we think 
these papers, while probably some of them were unneces- 
sary, were not prejudicial to any right of the plaintiffs in 
error. 

The clerk of the district court aforesaid was sworn 
and testified as to the amount of the costs and that they 
had been paid out of the proceeds of the foreclosure sale. 
Plaintiffs in error could have suffered no injury from this 
kind of testimony, and, as no other points are presented 
by the petition in error, the judgment of the district 
court is 

AFFIRMED. 


FARMERS BANK OF KEARNEY V. EDWARD OLIVER. 
FILED SEPTEMBER 23,1898. No. 8271. 


Usury: Renewats: Drerensr TO Notre. Where a usurious loan has 
been repeatedly renewed, and the notes evidencing the indebted- 
ness have been taken in the name of a bank,’ or of its cashier, in- 
differently, and each transfer has been after due, the ho:der of the 
final note, who prosecutes the action, does so subject to any de- 
‘fense of usury which might have been set up against said note 
or any of its antecedents. 


IckROR from the district court of Buffalo county. Tried 
below before SINcLAIR, J. Affirmed. 


Dryden & Main, for plaintiff in error. 
iE. C. Calkins, H. V. Calkins, and F. G. Hamer, contra. 


RyAwn, C. 

This action was brought in the district court of Buffalo 
county by the Farmers Bank of Kearney on a’ promissory 
note of date August 16, 1893, payable December 16, 1893, 
to 8. H. Graves or order. The defense was usury, and the 
evidence was not conflicting that there was usury, but 
there was a contradiction as to the rate per cent charged 
and collected in excess of the maximum allowed by stat- 
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ute. The note sued on was one finally given after a series 
of renewals. When the first note in the series was made, 
which was May 4, 1884, S. H. Graves.and H. J. Robbins 
were the payees. From that time until July, 1889, 
Graves conducted the banking business as the successor 
of Graves & Robbins. At the date last named the Shel- 
ton Bank was actually incorporated, though during the 
time when Graves alone was conducting the business 
he used the name of the Shelton Bank. It is unnecessary 
to discuss the rights of innocent purchasers of usurious 
notes, for there was none such in this case, for the Shel- 
ton Bank, after its incorporation, was managed by 
Graves as its cashier, and whenever there was a transfer 
in the course of the several transactions it was of a note 
past due by its terms. Mr. Graves testified as a witness 
for Oliver, and in his testimony stated that the first loan 
to Mr. Oliver, May 4, 1884, was of $1,215. The next loan 
was on September 5, 1885, of $617.72. On August 4, 1886, 
there was a further loan of $351.75. On August 19, 1887, 
there was still another loan of $781.05. And on May 12, 
1888, there was a loan of $519. On May 29, 1888, there 
was a loan of $578.42. On January 17, 1890, there was a 
note made for $152.75, of which $121 had been evidenced 
by asmall note. The defendant testified that he paid in- 
terest at the rate of 18 per cent per annum for three 
years, and thereafter at a less rate, decreasing to 12 per 
cent per annum, which last named rate was paid on the 
final note. Some of these payment were made in cash 
and some were included in the rénewals. It was admit- 
ted by Mr. Graves that there had been a payment of 
$2,500 on August 16, 1893. Now, giving him credit for 
all the money he would testify there was actually loaned, 
the sum ‘total is $4,094.69, from which having deducted 
the payment of $2,500 there remained $1,594.89 of the 
principal without reference to interest. The evidence 
was not explicit or satisfactory as to the amounts of in- 
terest paid. The jury evidently accepted the general 
statement of Mr. Oliver as to the rate per cent at which 
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he paid during deferred periods, and the amounts thus . 
fixed exceeded the face of the note sued on. 

It is however insisted—-and one citation® is made of an 
adjudicated case, which perhaps somewhat tends to es- 
tablish the proposition—that, as the transaction at one 
time branched into two notes, one of which was over- 
paid by the $2,500 payment, the proportioned usury on 
that note could not be availed of by the defendant on 
this note. The transactions were treated by Graves as 
indivisible, and the taking of the two notes was a mere 
matter of his own convenience. The defendant in error, 
it was stipulated, took the note in suit after its maturity. 
He was therefore in the same situation that his grantor 
would have been in had he sued, and the note was subject 
to the same defense of usury. 

There is found no error in the record, and the judgment 
of the district court is 

AFFIRMED. 


'Nyzt & OrMSBY V. NORTHERN ASSURANCE COMPANY OF 
LONDON. 
FILED SEPTEMBER 23,1898. No. 8282. 
Insurance: AMOUNT OF RECOVERY For Loss: Direcrinac VERDIcT. The 


evidence in this case examined and held to justify the giving of 
an instruction to find for plaintiff in a certain definite sum. 


Error from the district court of Buffalo county. 
Tried below before SrncLarr, J. Affirmed. 


Greene & LMostetler, for plaintiffs in error, 
Iva D. Marston, contra. 


Ryan, C. 

This action was for the amount of loss by the partial 
destruction of a stock of confectionery and baking goods, 
" #4iken vr. Waco State Bank, 16 8. W. Rep. (Tex.] 747, 
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‘owned by the plaintiffs in error. The district court of 
Buffalo county, from which this error proceeding is pros- 
ecuted, instructed the jury that as the parties had agreed 
that the damage to the goods not destroyed was $100, 
and the value of those destroyed was by the insurance 
company admitted to be $27.90, a verdict should be re- 
turned for $127.90, and accordingly there was a verdict 
and judgment. In the testimony of I. H. Ormsby, a 
member of the firm of Nye & Ormsby, he admitted that 
it was agreed between himself, acting for the said firm, 
and the agent of the insurance company, that the dam- 
age to the goods not destroyed was $100. This was not 
contradicted. The proof of loss of goods destroyed fixed 
their value at $27.90, so that as to both items the court 
properly instructed the jury to find as it did. The judg- 
ment of the district court is : 
’ AFFIRMED. 


CHARLES MCVEY V. STATE OF NEBRASKA. 
FILED SEPTEMBER 23,1898. No. 9883. 


1. Witnesses: JaPEACHMENT. Preliminary to the impeachment of a 
witness because of inconsistent statements made at a previous 
time, the attention of the witness should be called to the time 
and place where such alleged statements had been inade. 


If it is sought to impeach a witness because she is 
a prostitute, inquiry should be made as to that fact, and not with 
reference to habits which are not characteristics peculiar to 
prostitutes alone. 


3. Criminal Law: PRESUMPTION OF INNOCENCE. Instruction examined, 
and heid not to state that the presumption of innocence exists in 
favor of the accused when no evidence has been introduced. 


ERROR to the district court for Douglas county. Tried 
below before BAKER, J. Affirmed. 


W. S. Shoemaker, for plaintiff in error. 


C.J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state. 
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Ryan, C, 


In the district court of Douglas county Charles McVey 
was convicted of feloniously stealing from the person of 
Rosa Schmidt, without threats of violence, certain de- 
scribed property and money of the aggregate value of 
$14 and was sentenced to imprisonment in the peniten- 
_ tiary for a period of three years. The alleged errors of 
which he makes complaint in this court shall now be 
considered, though it may be well to premise that the 
evidence was amply sufficient to justify the verdict of the 
jury. 

Minnie Sauers, a married woman, had testified to see- 
ing the accused commit the offense with which he was 
charged. On cross-examination she was asked whether 
or not she frequented wine rooms. An objection that this 
was incompetent, immaterial, and irrelevant was sus- 
tained, and it is now insisted that this was prejudicially 
erroneous, for the reason that if an answer had been 
made to the question, it would have been followed by 
‘others which would have shown that the witness not 
only frequented wine rooms, but, as we understand it, 
solicited patronage as a prostitute. If this was the char- 
actér of this woman, and by reason of this fact it was 
intended to impeach her credibility, there should have 
been propounded questions bearing directly upon that 
fact, if it existed. We cannot assume that if the inquiry 
had been permitted as to whether or not this witness 
frequented wine rooms, her answer would have justified 
other inquiries damaging to her credibility. At most, 
the question, on the theory of plaintiff in error, was but 
introductory. The material questions should have been 
propounded, and their effect not left to mere conjecture 
based upon mere assumption. 

It was sought to impeach the testimony of Mrs. 
Schmidt by showing that shortly after her pocket had 
been picked she had said she thought Mr. McVey was 
the culprit, but would not say so positively. Her at- 
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tention, on direct examination, had not been directed 
to the time and place and in whose presence these state- 
ments had been made. There was, therefore, no proper 
foundation for her impeachment on this line, and the 
district court committed no error in its ruling on this 
point. 

It is urged that the court improperly asked questions 
of different witnesses, but, as there was no objection, 
ruling, or exception as to any question thus propounded, 
we cannot say there was error by reason of the part thus 
taken in the trial by the court. 

There were objections urged to the ruling of the court 
refusing to permit witnesses to answer immaterial ques- 
tions—for instance, whether one had filed an informa- 
tion; whether another was as sure the accused wore a 
light hat as that the person whom the witness had 
identified was the accused; what a witness saw witness 
doing at a certain time and place, the question being 
clearly intended to fix such time and place as introduc- 
tory to testimony directly connecting the accused with 
the commission of the offense charged. It would be a 
needless consumption of time to consider these matters 
to the extent argued. Our estimate of their lack of ma- 
- teriality has already been sufficiently indicated. 

There was evidence that two officers, shortly after the 
commission of the offense charged, had unsuccessfully 
attempted to find McVey in Omaha, but this we do not 
regard as specially important in view of the fact that 
Mrs. McVey, the mother of the accused, admitted on her 
cross-examination that he left Omaha on the morning 
of the day the offense was committed and did not re- 
turn for four weeks thereafter. The testimony of the 
officers but slightly justified the inference of guilt from 
flight, but the admission of the mother rendered it quite 
likely that the absence of the accused was attributable 
to his own guilty consciousness. There was no error in 
admitting the testimony of the officers for whatever it 
was worth, The objections to the introduction of testi- 
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mony have been noted separately, or are of the general 
nature which has been noted. 

In respect to a part of an instruction, exception was 
taken to this language: “And if no evidence was intro- 
duced, under the presumption of innocence you should 
acquit him.” It is argued that the language just quoted 
admits the force and effect of the presumption of inno- 
cence to cases where no evidence is introduced on either 
side. Ags it is admitted that this language, if it stood 
alone, would be proper, but it is claimed that in the con- 
nection in which it occurs it is erroneous, we quote the 
entire instruction: “The law presuines the defendant in- 
nocent until he is proved guilty beyond a reasonable 
doubt. This presumption partakes of the nature of evi- 
dence, aud if no evidence was introduced, under the pre- 
sumption of innocence you should acquit him; and this 
presumption continues throughout the trial nntil he has 
been proven guilty beyond a reasonable doubt. The de- 
fendant has been arraigned on the information in this 
case, and has pleaded not guilty. The plea of not guilty 
casts upon the state the burden of establishing by evi- 
dence all the material allegations in the information as 
herein explained by the court, beyond a reasonable doubt, 
before you would be warranted in returning a verdict of - 
guilty against him.” It is quite probable that nothing 
was gained by stating what the rule would be if no evi- 
dence liad been introduced, for no such conditions con- 
fronted the jury; but this part of the instruction we re- 
gard as beiny but a rhetorical flourish which in no way 
could have harmed the accused. The jury must have 
understood from the instruction as an entirety that the 
law presumed the defendant innocent, and that his guilt, 
if it existed, must be established by such weight of evi- 
dence as left no reasonable doubt thereof in the minds of 
the jurors. There are found no errors in the record 
prejudicial to the plaintiff in error, and the judgment 
of the district court is 

AFFIRMED. 
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Bastardy: Evinpencre. To sustain a finding of guilty in the trial of a 
bastardy case in the district court of the proper county, it is 
necessary to show by the evidence that the mother, at the time 
of the birth of the alleged bastard, was an unmarried person. 


Error to the district court for Webster county. Tried 
below before Beat, J. Reversed. 


Randolph McNitt, for plaintiff in error. 


Cc. J. Smyth, Attorney General, 2d P. Smith, Deputy At- 
torney General, and Chaucy & Walden, contra. , 


RyAvy, C. 


Before the county judge of Webster county, Lillie 
Churches, an unmarried woman, on April 20, 1897, made 
complaint under oath that she was pregnant with a 
child, which, if born alive, would be a bastard, and that 
David E. Johnson was the father of said child. Upon 
a hearing the said Johnson was required to give bonds 
for his appearance at the next ensuing term of the dis- 
triét court, which he did, and upon a trial therein had 
was found guilty. 

The only question argued is as to the necessity of prov- 
ing that, at the time of the birth of her child, Lillie 
Churches was an unmarried woman. She testified as 
to her age, and that the defendant was the father of the 
infant, following which testimony the bill of exceptions 
contains this language: 

Q. You may tell the court where and under what cir- 
cumstances the child was begotten? 
A. It was over in brother’s shed. 

Q. Where were you? 

A. I went over there to milk. 

Q. And he came to you? 
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. Yes, sir. 

And had intercourse with you? 

. Yes, sir. 

When was that? 

About the 26th of September, 1896. 

And when was this child born? 

. June 11, 1897. 

Where is Mr. Johnson now; do you know? 
. No, sir, I do not. 

You were an unmarried woman at the time this oc- 
curred? 

A. Yes, sir. 

Q. Living where? With your parents? 

A. Yes, sir. 

Q. And you were about nineteen years old at that time 
or a little less? 

A. A little less than nineteen. 

The trial took place on January 10, 1898, and the wit- 
ness testified that she was 20 years of age on October 17, 
1897. It is not clear what occurrence was referred to © 
when she stated what was her age, unless. we take into 
account her statement that at the time of said occurrence 
she was less than 19 years of‘age. As the birth of the 
child was when she had nearly reached the age of 20, it 
is quite clear that the occurrence she testified concerning 
was the act of coition. There was therefore no evidence 
as to whether or not she was a married person when her 
child was born. Under this condition of the evidence, 
what ruleis applicable? Plaintiff in error, to sustain the 
proposition that the complainant must at the time of the 
birth of the child be unmarried, cites People v. Volksdorf, 
112 11. 292, and Haworth v. Gill, 30 O. St. 627. In the first 
of these two cases the mother was unmarried when the 
child was born, but married subsequently, and it was 
held that this fact did not disqualify her to make the 
complaint upon which the reputed father was tried. In 
Haacorth v. Gill, supra, it was held incompetent to prove 
non-intercourse between married persons with the view 
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of letting in evidence which rendered it probable that the 
accused was the father of a child whose mother had pro- 
cured a divorce from the husband before the child was 
born. It will be readily seen that these cases afford no 
light with respect to our present inquiry. . 

By chapter 37, Compiled Statutes, it is provided that 
on complaint of any unmarried woman, pregnant with a 
child, which, if born alive, may be a bastard, a warrant 
shall issue for the apprehension of the person in such 
complaint alleged to be the father of such child, and 
that thereupon there shall be an examination of the com- 
plainant under oath. If the accused shall pay, or give 
sufficient security for the payment, to complainant, of 
such sum as shall be satisfactory to her, and shall give 
bond to the county commissioners of the proper county to 
save the county free from all charges toward the mainte- 
nance of such child, the magistrate who issued the war- 
rant may discharge the accused from custody upon pay- 
ment of costs. In case of non-compliance with the above 
requirements, the magistrate must bind the accused to 
appear at tlre next term of the district court to answer 
the accusation against him, and in default of such recog- 
nizance the accused meantime must be confined in ‘the 
county jail. When the accused shall plead not guilty to 
such charge before the court to which he is recognized, . 
that court must order the issues to be tried by a jury; and 
if the accused be found guilty, he shall be judged the re- 
puted father of the child, and shall stand charged with 
its maintenance as the court may direct, and give bond 
accordingly, or be committed to the county jail. This 
statute was evidently not framed so much for the protec- 
tion of the accused as for the indemnification of the pub- 
lic against expense. In order that this end may be met 
the accused is denied the right to a hearing and discharge 
by the examining magistrate, no matter how clearly he 
may demonstrate his innocence. The magistrate can 
only take security for the appearance of the accused at 
the next term of the district court; otherwise there must 
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be a commitment to jail. Under section 302 of the Code 
of Criminal Procedure a person even accused of murder 
might be discharged by a magistrate, if there exists no 
probable cause for holding him; but in a bastardy pro- 
ceeding the examining magistrate can exercise no disere- 
tion, but must exact bonds, not for the appearance of 
the accused but for the performance of certain conditions 
for the benefit of the public, and to the satisfaction of his 
accuser, or require a recognizance for his appearance. 
The theory on which these harsh requirements are based 
is that the woman in the case, if she has no protector, 
will become a helpless public charge, as will also her off- 
spring upon its birth. When that event takes place, if 
she has a husband, there exists no justification for hold- 
ing the accused liable to her for the support of herself 
or her offspring and it may be safely assumed the public 
then has no further concern for the support of either the 
mother or child. A statute as arbitrary as that under 
consideration should not, by implication, be extended 
beyond its reasonable purpose. The statutory require- 
ment that the child, if born alive, will be a bastard, im- 
plies that it shall not be born in wedlock, for if its mother 
at the time of its birth is a married woman, the child 
would not in law be deemed a bastard. The provisions 
_ of the statute fix the liability of the putative father, and 
none of its essentials can be ignored. Because of the 
failure of proof indicated the judgment of the district 
court is reversed and the cause remanded for further 
proceedings. 
REVERSED AND REMANDED. 


INDEX. 


Abatement. See CRIMINAL Law, 3, 4. 
Abstracter. See ABSTRACTS OF TITLE. 
Abstracts. See REVIEW, 4. 


Abstracts of Title. : 

1. The statute relating to bonded abstracters (Compiled Stat- 
utes 1897, ch. 73, secs. 65-69) was intended to extend the la- 
bility of abstracters beyond the limits fixed by the common 
law. Gate Vity Abstract Co. 0. POSt. occ ccc ee cece cence eee 


2. One who purchases real estate on the faith of a certificate 
of title furnished to his vendor by a bonded abstracter may 
maintain an action for damages grounded on the failure of 
the abstracter to make a proper search and true certifi- 
cate. Id. 


Accomplice. See INSTRUCTIONS, 1. 
Accounting. See ASSIGNMENTs, 5. 


Accounts. 
Where the relation of debtor and creditor exists, an account 
rendered and not objected to within a reasonable time, is 
to be regarded as prime facie correct. Missouri P. R. Co. v. 
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Acknowledgment. See VoLUNTARY ASSIGNMENTS, 4. 


Actions, See Apsrracts. or TITLE. ConTracts, 5. CorpPora- 
TIONS, 2, 10. CREDITORS’ BILL, 3. EXECUTORS AND ADMIN- 
ISTRATORS, 1. INSANITY. PARTIES. REPLEVIN, 4, ScROOLS 
AND ScHOOL DISTRICTS, 2. 


1. Application of a stockholder for appointment of a receiver 
on the ground of fraud and mismanagement of officers and 
other stockholders of the corporation, held properly joined 
with a suit to foreclose a lien created by plaintiff's payment 
of money as.a condition of cancelling conveyances fraudu- 
lently executed by such officers. Ponca Mill Co. v. Mikeselt.. 


2. In a suit on a joint contract, all who are jointly liable 
“should be joined as defendants, and if service of summons 
cannot be had upon all, the action may proceed against 
those served. Perkins County v. Miller... ccc cece cree ete ereee 


3. A demurrer does not reach the commingling of two causes 
of action in a single count, where they are of such character 
that they may be joined. Ponca Mill Co. v. Mikesell......... 
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Administration of Estates. See EXECUTORS AND ADMINISTRATORS. 


Admissions. See EVIDENCE, 4. 


Advertising. 
Construction of contract for publishing an advertisement in 
a newspaper. Call Publishing Co. v. Hdso........005- saiste ae 


Alimony. See Divorces. 


Alteration of Instruments. 
1. A change made in a written instrument by a stranger is an 
act of spoliation merely and recovery may still be had, but 
the instrument must be pleaded according to its original 
terms and not according to its terms as altered. Perkins 
Windmill d Aw Co. v. Tillman... ..ceecceeeee ence coc eeeerenecs 
2. When the holder of a note had notice that it had been al- 
tered by changing the amount, and with such notice sued 
upon it in its altered condition, and endeavored to recover 
thereon, eld, that he thereby ratified the act of alteration, 
and that the court did not err in refusing to permit him, 
after trial, to amend by counting on the note as originally 
made. Id. 


Amendments. See JUDGMENTS, 3. PLEADING, 3-7, 
Appeal. See REVIEW. 

Appeal Bonds. See ReEvirw, 8, 64. 
Appraisement. See EXxEcurions, 2-4, 6. 
Arguments. See NEw TRIAL. 

Assessors. See TAXATION, 6. 


Assignments. See DrEEpDs, 5. MorTGacss, 18. PLEADING, 4. 
1. Assignments of property, under facts stated in the opinion, 
held void. Lewis v. Holdrege......cccccscccccsccccotennccers 


Assignability of contracts. City of Omaha v. Standard Oil Co, 


3. A contract with a municipal corporation for lighting its 
streets, containing a stipulation that the contractor shall 
not assign such contract without first obtaining the consent 
of the city indorsed thereon in writing, is not assignable, 
either in whole or in part; and moneys due or to become 
due thereunder, whether payable as an entirety or in in- 
stallments, cannot be assigned without first obtaining such 
written consent. Id. 


4, The assignee of a chose in action is the proper and only 
party who can maintain an action thereon. Crum v. Stanley, 


5. A written contract requiring certain services to be rendered 
personally by a party thereto and forbidding a transfer by 
him of his interest and liabilities cannot be assigned to a 
third person so as to vest in the assignee a right, in equity, 
to an accounting for the value of services rendered by him. 
Zetterlund v. Texas Land & Cattle Co...... oe beeen aes cow ceevee 
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Assignments—concludcd. 

6. An agreement of a debtor to pay his creditor's claim out of 
the moneys of a particular fund, but which gives the cred- 
itor no present right in or control over such fund or any 
part thereof, does not operate as an’ equitable assignment 
of any part of such fund to the creditor. f£uirbanks v. 
Weelslians <0 ise se-e earls Se iho www e's Sie eed Saw Ee ing Ces eueete see 


Assignments for Benefit of Creditors. See VoLUNTARY ASSIGN- 
MENTS. 


Assignments of Error. See REVIEW, 9-17. 
Associations. See CorPoratTIons. 


Attachment. See EVIDENCE, 36, 37. FRAUDULENT CONVEYANCES, 6. 
1. Sheriff’s possession of goods justified by verdict of jury be- 
cause of writs of attachment. Brown v. Sloan.......0..000- 


2. An attachment based on a false affidavit of defendant’s non- 
residence is void. German Nat. Bank vu. Nautter 


3. Where plaintiff in attachment seizes a resident's property 
as that of a non-resident and sells it under a judgment ren- 
dered on constructive service, defendant, in absence of an 
appearance, may attack such judgment in a later suit by 
him wherein the attachment plaintiff invokes such judg- 
ment as a defense. Id. 
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Under a sale of a non-resident’s realty seized on attach- 
ment, the purchaser acquires a title not subject to collateral 
attack, though the publication of notice preceding the judg- 
* ment might have been held defective if it had been properly 
assailed. Brow UV. BOSC... ccc ccc cece cece cee wee eee ae 


Attorney and Client. See WITNEssEs, 8. 

1. Advising with the sheriff as to the proper Jevying of a writ 
of attachment is wu proper service to a client for which an 
attorney is entitled to compensation. People’s Nat. Bank 
Ve GFOISTNAVE. oc cece cence neem eet e ence tettnnseeeeneees 


2. Rendition of a rejected bill for services does not estop the 
attorney from suing for a larger amount. Id. 


Attorneys. See NEW ‘TRIAL, 7. 
Attorneys’ Fees. See Conriicr oF Laws, 1. Costs, 1. 
Bailment. See PayMeEnt, 3. 


Banks and Banking. See Corporations, 9, 10. INSURANCE, 4, 
NEGOTIABLE INSTRUMENTS. 

1. A bank to which a note had been sent for collection may be 
held liable to the owner for the amount due thereon, where 
the bank forwarded the note to another bank which, pur- 
suant to instructions, made collection and credited the pro- 
ceeds to the former bank, though the collecting bank failed 
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2. A bank holding paper for collection merely, and charged 
with no duty other that its due presentment, if it discharges 
that duty, and is guilty of no misrepresentation or fraudu- 
lent concealment, is not forbidden to obtain a preference 
for a debt owing to itself from the same debtor. United 
States Nat. Bank ve Westervelt.. ccc cccecececceec ener eeenee + 425 


Bastardy. See JUDGMENTS, 16-19. 
To sustain a finding of.guilty it is necessary to show by evi- 
dence that the mother, at the time of the birth of the al- 
leged bastard, was an unmarried person. Jouhiuson v. Stutc., 781 


Bids. See ExEecuTrions, 20. 


Bill of Exceptions. See REvirw, 18-21. 
1. Solely by stipulation, a bill of exceptions in one case cannot 
be made a part of the record of another case, though the 
two cases are between the same parties. Afurphy v. Warren, 220 


2. A bill of exceptions, to be considered in reviewing the judg- 
ment of a district court, must be a part of the record of the 
ease, and to make it such it must be settled as the bill of ex- 
ceptions in the case under review, in pursuance of section 
311 of the Code. Id. 


Bill Rendered. See IsTopreEn, 3. 
Billiards. See MUNICIPAL _CoRPORATIONS, 5. 
Bills and Notes. See NEGOTIABLE INSTRUMENTS. 


Bonds. See ABSTRACTS OF TITLE. OFFICE AND OFFICERS, 1, 2. 
PRINCIPAL AND SURETY, 2-4. REPLEVIN, 3, 4. 


Boundaries. 
Evidence field to sustain a finding that a certain street is a 
thoroughfare 66 feet wide. MeCague v. Miller. ..... ccc eee 762 


Breach of Contract. See Conrracts, 5. DAMAGES, 3, 4 
Brokers. See FAcTors AND BROKERS. 


Burden of Proof. See HUSRAND AND WIFE, 1. MASTER AND SERY- 
ANT, 4. YAXATION, 4, 8. TRESPASS. TRUSTS, 2. 


Cancellation of Instruments. See CorroRraTIONs, 15. 
Sufficiency of evidence to justify cancellation of mortgage. 
German Nat. Bank v. Kattter. 0... ccc ccc cee nen cues ere 103 


Carlisle Tables. See EvIDENCE, 16, 
Carriers. See TELEPHONE COMPANIES, 


Cattle Stealing. 
Evidence held insufficient to sustain a verdict against accused. 
Hilligas ve State. ccc cece vee So eidhia,tiia Zaid oorw slerwie sracalate veveecccee 586 


Census. See EVIDENCE, 5, 6, 
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Chattel Mortgages. See INSURANCE, 11. REPLEVIN, 7. SALES, 4. 
A chattel mortgage made and filed in accordance with an 
agreement that mortgagor would give security of that kind, 
prima facie vested the mortgagee with right of possession of 
the property as against an officer levying thereon in the in- 
terval between such filing and the mortgagee’s acquisition 
of knowledge that such filing had actually taken place. 
Rein v. Kendall. .ccrisccacccccccccccscccccccccvccstsecccssces 


Clerk of Court. é 
Evidence held insufficient to sustain a finding that the popula- 
lation of Valley county was large enough to entitle it to 
elect a clerk of the district court. Wokes v. State.... cece 


Collateral Attack. See ATTACHMENT, 4. REs Jupicata, 1. 
Collateral Security. See P1.rpcEs. 
Commercial Paper. See NEGOTIABLE INSTRUMENTS, 


Common Law. 
While a mortgage by the deposit of title deeds is recognized in 
England, and while the law of England has been adopted 
. by statute in Nebraska, the statute does not extend to those 
rules of the English law which contravene the object and 
purpose of Nebraska’s statutes. Bloomfield State Bank v. 


Compromise and Settlement. 
Offer of compromise held inadmissible in an action for deceit. 
Boice v. PAlMer...cccccecsevereees Moisi odisr dae Cierertie he alee A Mleiers 


Confirmation. See ExEcurions, 7-10, 16-20. 


Conflict of Laws. 

1. A provision, in a note, for payment of attorney's fees in case 
suit should be brought against the maker will not be en- 
forced in Nebraska, though the note was executed and made 
payable in Iowa where the provision was lawful. J/allum 
UV, Telleren. cc cccccccccveccnccesescsssneesessseesscesstesnns 


2. The laws of another state, in absence of proof, are pre- 
sumed to be the same as the laws of the forum. Lonergan 
vy. LONEVGUN.... 6s. eeeee aeiveleleia nnd Aas tee adule es Cdreeaaa gan anes 
Welton v. Athkinson...... Re eT eet ee er ee 


Consequential Damages. See DaMaGEs, 3, 4. 
Consideration. See MorTcaGEs, 18. NEGOTIABLE INSTRUMENTS, 1. 


Constitutional Law. See STATUTES. 
1. The bill of rights is not an enumeration of all the powers 
reserved to the people. State v. Moores.........0. eee eeeeees 


2. The right of local self-government in cities and towns ex- 
isted at the time the constitution was framed, and was not 
surrendered upon the adoption of that instrument, but 
yested in the people of the respective municipalities; and 
the legislature is powerless to take it away. Id, 
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3. ‘he right to maintain a fire department in a city or town is 
one of the rights vested in the people of municipalities, and 
is to be exercised by them, without legislative interference, 
except to the extent the lawmaking body may prescribe 
rules to aid the people of the municipalities in the exerc'se 
of such right. Id. 


4. Courts cannot exercise legislative functions. Nebraska Tele- 
phone Co. v. State..........-. bee eases hares eet ix: SR quslatne Mors 


Constructive Service. See ATTACHMENT, 3, 4. 


Contempt. 
Ordinarily the non-compliance with an order for payment of 
permanent alimony is not punishable as for contempt of 
Court. Leeder v. State. ..cccceecccsecececceeeenceeecseeeeene 


Continuance. 

1. An application for a continuance grounded on the absence 
of a material witness is properly denied where the party 
making the application has not been diligent in attempting 
to procure the testimony or compulsory attendauce of such 


witness. Life Insurance Clearing Co. v. Altschuler...... Se etowe 


2, There was no prejudicial error in denying an application 
for a continuance in order to secure the testimony of wit- 
nesses who afterward appeared and testified at the trial. Id. 


Contracts. See ABSTRACTS OF TITLE. ASSIGNMENTS, 5, 6. COVE- 
NAXNTS, 1. Damaces, 3, 4. EVIDENCE, 26. INSURANCE, 
MUNICIPAL CORPORATIONS, 21-23. PARENT AND CHILD, 1. 
PARTITION. PLEDGES. PRINCIPAL AND SURETY. SPEcIFIC 
PERFORMANCE. STATUTE OF FRAUDS. TRUSTS, 2. 

1. A court of equity cannot give effect to an oral contract de- 
clared void by the statute of frauds, under pretense of aid- 
ing an imperfect attempt to execute a contract. Bloomfield 
State Bank. MNO coed ac wis bese Goes eats Salas a wie Rae ow es 


2. Facts stated in opinion eld ample to sustain a finding that 
an agency existed, embracing the right to make the con- 
tract sued on. Allsman v. Richmond .... 0.0.0... ccc cee ewes 

. Parties to a mortgage may contract that mortgagee, upon 
default in payment of interest, may declare the entire debt 
due. astern Banking Co. v. Sceley..cecccccecccccceccveusees 
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Actions. Partics. 

4. In a suit on a joint contract, all who are jointly liable 
should be joined as defendants, and if service of summons 
cannot be had upon all, the action may proceed against 
those served. Perkins County v. Miller... cece eee cece 


. An action for a breach of executory contract cannot be 
maintained upon a mere declaration by the other party, 
before performance is due, that he does not intend to com- 
ply with the terms of his agreement. King v, Waterman.... 
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Advertisements. 
Construction, of a contract for publishing an advertise- 
ment in a newspaper. Call Publishing Co. v. Edson,.....+... 


Assignments. 


. Contract for lighting streets of a city held not assignable, 


City of Omaha v. Standard Oil Co....... Pee are ee 
Elevators. 


. Contract set out in opinion construed and held that certain 


elevators therein mentioned were not capital invested in the 
enterprise in which the parties were engaged. Afurphy v. 
Wren cece cece cece cee eeneeee . 


Interest. 


. Instrument set out in opinion and construed, held to draw 


interest from date. Jewett v. McGiilicuddy.........e.ceeeee a 


Promise of Third Person. 
Where the promise of a party to pay the debt of another is 
expressly contingent upon the happening of a certain event, 
the happening of such event must be alleged and proved to 
render the promisor liable. Husenetter v. Gullivson........+ 


Conveyances. See FRAUDULENT CONVEYANCES. WENDOR AND VEN- 


DEE, 


Coroner. See EVIDENCE, 14, 37, 


Corporations. See BANKS AND BANKING. MUNICIPAL CoRPorRA- 


1. 


TIONS. RECEIVERS. TELEPHONE COMPANIES. 
Evidence as to validity of transfer involving stock. Lewis 
v. Holdrege...... Balinselsted csavalecelko:8 Phe siefes ete totoce ebateee eatsrecge tie tes . 


. An action against a dissolved corporation may be com- 
menced and prosecuted to final judgment. Wehn v. Fall.... { 


Assessments. Dues. 


. An assessment, as that term is understood in corporation 


Jaw, is a levy made upon the stock of the corporation re- 
quiring the stockholder to pay in proportion to the amount 
of stock owned by him. Omaha Law Library Ass'n v. Connell, 
Omaha Law Library Ass'n v, HUN. ccc ccc cence enn nee 


. Charter of a library association held to confer authority on 


the board of directors of the corporation to enact a by-law 
imposing an annual due on each of its stockholders. Id. 


. By-laws of a library association held not to attempt an as- 


sessment of the stock of the corporation. Id. 
Conversion. 


. Where the president, one director, and a stockholder solid 


all visible assets of an insolvent corporation and turned the 
proceeds over to a corporation in which two of the persons 
so acting were interested, it was held that such acts 
amounted to a conversion of the corporate property. Ger- 
man Nat. Bank v, First Nat. BANK. ccecerrecereccereereeeetnes 
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337 


215 


588 


32 
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86 
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Corporations—continued. 


7. 


9 


10. 


Fraud of Directors. 
Hf a transaction between two corporations, effected by the 
votes of directors common to both, can in any event be sus- 
tained, it must only be on an affirmative showing of good 
faith. German Nat. Bank vu. Pirst Nat. Banhc. ccc ce cece wes 


Insolvency. Preferring Creditors. 


- An insolvent corporation, merely because it is a corpora- 


tion, is not prohibited from preferring particular creditors. 
id. : 
Liability of Stockholders. Actions. 

The amount due from a corporation must be ascertained by 
a court’s finding and judgment before creditors can enforce 
against individual stockholders a liability created by section 
4, article 11, of the constitution (Miscellaneous Corpora- 
tions), and this rule applies to liability of stockholders of a 
bank under section 7 of said article. Hastings v. Barnd..... 
The liability of stockholders in banking corporations under 
section 7, article 11, of the constitution (Miscellaneous Cor- 


* porations), must be enforced by or on behalf of all cred- 


il. 


12, 


13. 


14. 


itors, and against all stockholders liable; and a suit by and 
on behalf of one out of many creditors against certain se- 
lected stockholders will not lie. Jd. 

To maintain an action at law fov the purchase price of cor- 
poration stock plaintiff, ordinarily, must plead and prove 
a delivery or tender of such stock betore the bringing of 
his suit. Bartlett cv. Seolt 


Until the legal remedy has been exhausted a creditor of an 
insolvent and dissolved corporation cannot obtain satisfac- 
tion of his claim by suit against a stockholder who has in 
any way come into possession of corporate assets. Welw 
Di LU esc nies 9 Behe BUEN Ce S.05-¥ Gis Baas eae 
Lien of Creditors. 
Creditors of an insolvent corporation do not acquire any 
specific lien on the corporate assets. Id. 
Receivers. 

Where wrong-doers are in control of a corporation, both 
through its stock and by being officers, it is not essential 
for a complaining stockholder to show, as a condition of 
maintaining his suit for a receiver, that he first made de- 
jmmand on the officers to proceed on behalf of the corpora- 
tion to remedy the wrongs. Jurca Mill Co. v. Mikesell 


. In a suit by a stockholder for appointment of a receiver on 


the ground of fraud and mismanagement of officers and 
other stockholders and to foreclose a lien created by plain- 
tiffs payment of money as a condition of cancelling con- 
veyances fraudulently executed by such officers, the cor- 
poration is the essential defendant, and it is not necessary 
to join all the directors, - Id, 


86 


93 


98 


INDEX. 793 


Corporations—concluded. 


16. 


17. 


Costs. 


Sale of Assets. Ratification. Trusts. 
Conduct stated in opinion held not a ratification of acts of 
the president, one director, and a stockholder of an in- 
solvent corporation in selling its assets and in turning the 
proceeds over to a corporation in which two of the persons 
so acting were interested. German Nat. Bank v. First Nat. 
BANK wc ccc ceeeeeees oe eee e cee e erence etme nese asses taser escees 


Corporation’s arrangement to remove a portion of its goods 
to a distant city, and to retain the balance for sale, the pro. 
ceeds to be applied in payment of debts, held not to con- 
stitute the goods thus retained a trust fund for payment of 
creditors pro rata. Id. ; 


See Conrricr or Laws, 1. 
Where plaintiff recovers judgment in a suit for insurance 
on realty, a reasonable attorney’s fee is allowable as costs, 
and the allowance may be made upon the overruling of de- 
fendant’s motion for a new trial, though it was not ruled 
on during the term at which the verdict and judgment were 
rendered. Home Fire Ins. Co. v. Weed... ..ceccce eevee er eeees 


. Where plaintiff declines to accept defendant's offer to con- 


fess judgment before a justice of the peace and recovers a 
less-sum, he is not entitled to recover subsequent costs. 
Flower v. Nichols ..cccccccsvvceecceeeeeeeeneertee ence Meme jes 


Defendant’s offer to confess judgment before a justice of 
the peace need not be renewed on appeal in order to defeat 
plaintiff’s right to recover subsequent costs on final judg- 
ment, where he fails to recover the sum offered. Jd. 


Counter-Claim. See Srr-OFrF AND COUNTER-CLAIM, 


Counties. See Higuways. 


1. 


Appeal from County Board, 
A taxpayer may prosecute an appeal to the district court 
from the decision of a county board in the allowance of 
claims. Taylor v. Davey...... eisalealeus Seecbse esate shal bubve: Overs acess eis%e 


County Board. Orders. 


. An order of a county board allowing or rejecting claims 


against the county has the force and effect of a judgment, 
and is conclusive unless vacated or reversed on appeal. Jd. 


. Upon due notice to parties interested a county board may 


once reconsider its action in allowing or disallowing a claim 
against the county. Dean v. Saunders County.......... saeee 


. Before an order of the county board has been formally en- 


tered on the record it may be proved by the clerk’s memo- 
randum. Jd..... sic WebiGbicta: ats: Siseiere lol naeievatate!¢;S-ari ley sle seh elionane Wiawerel she 


. Where an order disallowing a claim against a county has 


been reconsidered, such disallowance will not operate as an 
adjudication of the claim, Id. 


86 


146 


314 


153 


759 


760 


794 
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Counties—concluded. 


Population. 


6. Evidence as to population of Valley county. Kokes v. State, 698 


County Clerk. Bond. 


7. The official bond of a county clerk is not void by reason of 


its being, in form, joint, instead of joint and several as re- 
quired by statute, nor because it fails te designate the term 
for which he was elected. Perkins County v. Miller.......... 


Offices. Rent. 


. Where a county rents rooms for one of its officers and puts 


141 


him in possession thereof with the records and property” 


pertaining to his office, it is bound to pay the stipulated 
rental so long as such officer continues in possession. Dean 
v. Saunders County.........006- ValKad SSC Saeed emery ease werner 


County Board. See CounviEs. 


County Clerk. See Counrizrs, 7, 


County Court. See Courts, 2. Exrcurors AND ADMINISTRATORS. 


JUDGMENTS, 22. JUSTICE OF THE PEACE. 


County Superintendent. See Scuoons anp Scnoou Districts, 2. 


Courts. 


1. 


or 


The district court has original jurisdiction in an action in 
the nature of quo warranto to hear and determine conflict- 
ing claims to a public office. State v. Mruntz.... eee eee sae 


. In a case appealed from the county court to the district 


court, plaintiff may allege damages in a greater sum than 
was claimed in the eounty court, provided the amount al- 
leged in the district court be within the jurisdictional limit 
of the county court. People’s Nat. Bank v. Geisthardt........ 


. The length of time devoted by the court to an examination 


of a case is not the standard for testing the sufficiency of 
the court’s consideration of questions presented for review. 
Br tl ey oWe Slee ese wisias elerera SNe rgare broadaceuleled Oab.0 ease 


. Power to make a valid order is only co-existent with juris- 
diction of the cause. Anheuser-Busch Brewing Ass'n v. Hier... : 


. The jurisdiction of the courts is limited to declaring what 


the law is, and they are forbidden by the constitution to 
perform legislative functions. Nebraska Telephone Co. v. 
DTULC. odo. 6 52078 Sisley Sis wien tea E DAS e sate SiN ess ere ln, NIa/ orale a aid ane NS 


. A judge who presided at the trial of an action and rendered 


judgment therein is not, from that fact, interested and dis- 
qualified to hear another suit to vacate such judgment. 
Chieago, B. d Q. BR. Co. v. Kellogg... cc. cece cece ccc cee i scatere ane 


Covenants. 


1. 


In a suit for breach of a covenant against incumbrances, an 
answer, charging that the deed executed by grantors does 
not contain a correct expression of. the intention of the par- 


759 


167 


232 


627 
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Covenants—concludcd. 
ties in regard to the transaction, sufficiently alleges the 
mutuality of the mistake. Hotaling v. Tecumseh Nat. Bank.. 6 


2. Where grantees covenanted that the premises should not be 
used for hotel purposes, and grantor afterward waived the 
eorenant on condition that the maximum rate should be $1 
per day and that the waiver should be void upon the charg- 
ing of a higher rate, the waiver having been made when 
grantees were contemplating a sale to a stranger, held, on 
violation of the rate agreement, that original grantees be- 
came liable on their covenant. Wittenberg v. Mollyneauxc.... 429 


Coverture. See HUSBAND AND WIFE, 1. 


Creditors’ Bill. 

1. Where a surety on notes, after demand for payment of in- 
terest due, conveved part of his realty to his sons and the 
balance to his attorney, it was eld, under facts stated in 
opinion, that the realty was properly subjected to payment 
of a judgment on the notes. Anight vu. Lardy. ..cc cere eens 16 

2. A creditors’ bill may be maintained by a judgment creditor 
to reach any assets of the debtor subject to the payment 
of his debts, which cannot be reached by ordinary process 
of law. German Nat. Bank v, First Nat. Bank... ccc eee 86 


3. Where the debtor’s property, subject to the payment of his 
debts, has been wrongfully converted by a stranger, the 
creditor may, by suit in the nature of a creditors’ bill, reach 
the debtor’s cause of action for conversion, Jd. 

4. Petition set out in opinion held to be a creditors’ bill, and as 
such not to state a cause of action. Fairbanks v. Welshans.. 362 

5. Right of a non-judgment creditor of an insolvent partner- 
ship dissolved by death of one of the partners, the surviv- 
ing member and the estate ot the deceased partner being in- 
solvent, to maintain an action, in the nature of a creditors’ 
bill, to set aside a fraudulent and void disposition made of 
the partnership assets by the surviving partner. Id. 


Criminal Law. See InsTRUCTIONS, 3, 12-14. LarcEXy. ROBBERY. 
LIMITATION OF ACTIONS, 1, 2. 


Character of Accused. 

1. Previous good character of accused is a fact which he is 
entitled to have submitted to the jury, precisely as any 
other circumstance favorable to him, without any disparage- 
ment by the court. Latimer v. State... cc. cee cece enone 610 


Excessive Sentence. Habeas Corpus. 

2. Habeas corpus will not lie on behalf of a convict on the 
ground that the sentence is in excess of the statutory 
period, since such a sentence is erroneous merely, and not 
vos, L1 4E PARTON. cece ccc ccc cece eee e ene eeee seers 703 
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Criminal Law—concluded. 


Plea in Bar, Jury Triat. 

3. Where the allegations of a plea in bar, liberally and fairly 
construed, substantially state that the prisoner has previ- 
ously, by a court having jurisdiction, had a judgment of 
acquittal, the truth of the averments of the plea must be de- 
termined by a jury. Bush v. Stdte...... ec ccc cee eee eee eee 195 


4. A plea in bar is to be deemed a waiver of a plea in abate- 


ment, and this is held to follow where both pleas are pre- 
sented by a single pleading. Id. 


Preliminary Examination. Waicer. Plea. 
District courts are without jurisdiction to try on information 
one accused of a felony, except he be a fugitive from justice, 
unless he has been first accorded the privilege of a prelim- 
inary examination. Latimer v. State... .. ccc ccs ee ence cence 609 


s 


6. Preliminary examination of accused is not a trial. Id. 


7 When one charged with having committed a crime is ar- 
rested and brought before a magistrate, it is not essential 
that he should be asked to plead, or plead to the complaint. 
Id. 

8. The object of a preliminary examination is to ascertain 
whether the crime charged has been committed, and, if so, 
whether there is probable cause to believe the accused com- 
mitted it, and, if so, to insure his appearance in the district 
court to answer the complaint of the state. Jd. 


9. Where accused waives a preliminary examination the magis- 
trate should recognize him to appear in the district court, 
and a certified transcript of the record of such proceedings, 
when filed in the district court, invests that court with 
jurisdiction to try accused on information for the crime 
with which he was accused before the examining magis- 
trate. Id. 


10. Where one who was arrested and brought before an examin- 
ing magistrate voluntarily pleads that he is guilty of the 
crime charged, he thereby waives his right to a preliminary 
examination. Id. 

11. The statute authorizing a preliminary examination was en- 
acted for the benefit of accused, and he may waive such pre- 
liminary examination. Id. 


Damages. See ABSTRACTS OF TITLE. EMINENT DomaIN. EEXEMP- 
TION. InToXxIcATING Liquors. MUNICIPAL CORPORATIONS, 
19. 
1. Where a personal injury is permanent in its character, al- 
though plaintiff be a minor, evidence as to his expectancy 
of life, from experience tables, must be based on his actual 
age and not on the age of majority. Swift v. Holoubeh...... 228 


2, In an action for personal injuries, where there is no evi- 
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Damages—concluded. 
dence of emancipation, recovery should not be permitted for 
loss of earning power during plaintiff's minority. Jd. 
3. Evidence set forth in the opinion eld to leave the damages 
too uncertain to be allowed. Wittenberg v. Mollyncaur.....- 430 


4, A party injured by breach of contract may recover for gains 
prevented, provided they are within the established rules 
permitting consequential damages, and provided they can 
be proved to a reasonable degree of certainty. Id. 


5. Market value is not what property is worth solely for the 
purpose for which it is devoted, but the highest price it will 
bring for any and all uses to which it is adapted, and for 
which it is available. Mail 0. Drerel.sccccceecceeceeen eens 447 


6. Evidence held sufficient to sustain a judgment for plaintiff 
in an action by a widow to recover from a railroad com- 
pany damages for injury to her child. Missouri P. R. Co. 


We: PP QUINER oie tr tce roa re Sone ete eee Ane ee BS each cra ioyerees ia sean 559 
7%. Verdict for $9,000 for personal injuries held excessive and 
reduced to $6,500. Chicago, B. & Q. R. Co. v. Kellogg......46 « 749 


Death by Wrongful Act. See MasTER AND SERVANT, 9. 
Declarations. See EVIDENCE, 3. 


Dedication. 

1, An effectual statutory dedication of Jand for use as a public 
street cannot result from the filing of a plat, in the oftice of 
the county clerk or register of deeds, by one who is not the 
owner of the fee. Lewis v. City of Lincolit........ ce cece eee 1 


2. Evidence held to sustain a finding that a certain street is a 
thoroughfare 66 feet wide. McCague v. Miller.............. 762 


Deeds. See CovENANTS, 1. MoRTGAGES, 10, 11. VENDOR AND 
VENDEE. VoLUNTARY ASSIGNMENTS. 

1. Evidence held to justify a finding that the insertion in a 
deed of covenants of warranty against incumbrances was 
the result of a mutual mistake. Hotaling v. Tecumseh Nat. 
BK: 66205 0 dan BS ocd. Pes BEG wise state Gat eis CMSs EN ese S SRETE BCS 6 


2. The fact that a deed of conveyance has been recorded af- 
fords prima facie evidence of its delivery, which is a questiou 
of fact. Gustin v. Michelson. ....... Sreislerbws aera ieecey Halsieleinie praia 22 


3. The mere circumstance that a deed was found among the 
papers of the deceased grantor held to be without signifi- 
cance, in view of the fact that such grantor—a. resident of 
Nebraska-—had, since the making of the deed, been consti- 
tuted by the grantee—a resident of New York—his attorney 
in fact to sell, manage, and convey the property described 
in such deed. Id. 

4, A quitelaim deed for realty passes all the interest of grantor 
at date of delivery, in absence of a contrary intent. Leavitt 
Dr BOUL so hev acech So be 86.8 Gaigtaje ee Sine owe la ode ere y o8 ovis wie bisreE 8 BeOS 57 


. 
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Deeds—concluded. 
5. A quitclaim deed is sufficient to vest in grantee the equita- 
ble title to a tax-sale certificate of realty owned by grantor. 
Id. 


6. An instrument, although in form a deed, which by its terms 
was to operate only after the death of the maker or grantor, 
is testamentary in its character, and not a deed, and passes 
no present estate in the premises therein described. Pink- 
RAM V~ PINKNaM. . ccc cccccceeeccccccuereccrseeseeesencneeeere 


Default. See JUDGMENTS, 6, 22, 23. 

Deficiency Judgments. See JUDGMENTS, 9. MORTGAGES, 8, 9. 
Delivery. See DEEDs, 2, 3. 

Demurrer. See PLEADING, 10. 


Depositions. 
1. An objection to a deposition on the ground that the witness 
did not testify to all the elements ot a valid contract is with- 
out merit. Zobel v. Bawersaehs.... ccc cece eee e en nenenes 


2. Depositions held inadmissible where the notary failed to au- 
thenticate them by his seal. Welton v. Atkinson...... sioner 


Description. See SALzEs, 1. VOLUNTARY ASSIGNMENTS. 


Dismissal. See JUDGMENTS, 12. REPLEVIN, 2. REVIEW, 69. 
1. On facts set out in the opinion, tcld that the appellant was 
entitled to dismiss her appeal. Tuttle v. City of Omaha..... 


2. Plaintiff’s right to dismiss his cause does not control de- 
fendant’s right to proceed to trial of a set-off or counter- 
claim properly pleaded in the answer. Adams v. Osgood.... 


District Courts. See Counts, 2. 


Divorce. 
1, A decree awarding permanent alimony is enforceable in the 
same manner as judgments at law. Leeder v. State......... 


2. Ordinarily the non-compliance with an order for payment of 
permanent alimony is not punishable as for contempt of 
court. Id. 


Docket Entry. See JUSTICE oF THE PEACE, 5, 


Domicile. 
1. To effect a change of domicile there must not only be a 
change of residence, but an intention to permanently aban- 
don the former home. State v. School District.............. 


2. The residence of a person is the place where he has his 
established home, and to whieh, when absent, he intends 
to return. Id. 

3. Where one, who owns a farm which has been his domicile 
for many years, moves his family and a portion of his furni- 
ture to a neighboring city during the fall temporarily for 


729 


20 


a 
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Domicile—concluded. 
the purpose of educating his children, and not with the in- 
tention of gaining a new home, and returns to the farm at 
the end of each school year with his family and furniture, 
“his legal residence remains at the farm. Id. 


Dower. See MORTGAGES, 3. 

1. The wife may make her release of her dower interest, or by 
signature to a mortgage that it be subjected to the lien and 
operation thereof, matter of forceful consideration for the 
conveyance to her of other property. Adler & Sons Clothing 
CO. V. HELUMAN. 00. ccc cece ween teen teen eee encertees 266 


2. The dower right of a wife in realty. of her husband, while 
inchoate, is not a possessory right, but is a present, subsist- 
ing right of a legal character, and can only be extinguished 
by her voluntary release or act or by operation of law. Id. 


3. A widow is entitled to dower in all lands whereof her hus- 
band was seized of an estate of inheritance at any time dur- 
ing marriage, unless she has been lawfully barred thereof. 
Pinkham v. Pinkham. .......e..e es as sidaete eieote sate candids araesinte .. 729 


Drunkenness. See INSTRUCTIONS, 11. 


Elections. See Domicitr. EviIDENCE, 6, 8. MANDAMUS, 5. 

Where a candidate for a public office has received and holds 
the certificate of election, such certificate is conclusive evi- 
dence of his right to the office until it is judicially deter- 
mined that some other person has a better title. State v. 
ETQMZ cccccecccvevceees peda pede ded eevedweveceoateswndeccenn LOT 


Elevators. See CoNnTRACTS, 8. 


Embezzlement. 
3. A state treasurer, who for an unauthorized purpose draws 
a check on a state depository bank having money of the 
state therein, which he delivers to the payee with intent to 
defraud the state, and the bank, on presentation of the 
check, places the amount thereof to the credit of a third 
party, whom the payee represents in the transaction, and at 
the same time charges the account of the state with a like 
sum, is guilty of embezzlement of the state’s money. Bart- 


ley V. State... ..ceceeeees 6S 5G S Oe ea atk ToelDia eof rele eral ace ore erate Wise ei 294 
2. Liability of state treasurer for acts of his deputy and clerks. 
; ee eens eee c cence tree nee e renee eeee eee e et seeee 296 


3. To sustain a conviction for embezzlement of public moneys 
proof that speeie was used in the transactions, held unnec- 
CCST On a 297 

4. Section 420 of the Criminal Code relating to indictments and 
to descriptions of money, held not applicable to proofs in a 
prosecution of the state treasurer for embezzlement of pub- 

Vic moneys, [d... cc cece e cece ccc e ence ec ceeseneeeecens wees 298 
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Eminent Domain. 

1. Under section 21, article 1, of the constitution declaring that 
“the property of no person shall be taken or damaged for 
public use without just compensation therefor,’ a Janid- 
owner cannot be required to surrender his Jand for public 
use until his damages are first ascertained and either paid 
or proper provision made for their payment. Leiris v. City 
OF TN COUN eeieid od 8 WE Soap Roo aah oer n es BS a hd ORE HRMS Se ReTE 

2, Where a railroad is built in an alley, the owner of the lot 
abutting thereon is entitled to recover from the railroad 
company the depreciation in the value of the lot resulting 
from such construction of the railroad. Chicayo, Rh. I. & P. 
B (mn OL aa a2 00) Pee Oe oe OE er see 

3. The damages to real estate occasioned by the construction 
of a railroad contiguous or adjacent thereto is the differ- 
ence in the value of the property immediately before and 
immediately after the improvement, unaffected by any in- 
erease or depreciation of property values generally in the 
same vicinity. Id. 

4. In estimating the value of real estate, its rental value may 
be taken into consideration. Id....... cece eee eee ee eens 


Equalization. See Municrpan Corporarions, 11-15. 
Equitable Lien. See REPLEVIN, 6. 


Equity. See Contracts, 1. Inguncerron. JUDGMENTS, 14-19. 
LAcHES. SET-OFF AND COUNTER-CLAIM, 1. TRUSTS, 2. 


Error. See REVIEW. 


Estates. See EXECUTORS AND ADMINISTRATORS. MORTGAGES, 17, 


Estoppel. See New TRIAL, 5. VENDOR AND VENDEE, 3. 

1. Estoppel by laches in delaying the commencement of an 
action is not available as a defense unless pleaded. Geiman 
Nat. Bank v. First Nat. BAK... ccc ccc ccc cece eee tenn eee 

. To be available as a defense to an action an estoppel in pais 
must be pleaded. Boales Vv. Ferguson... ... cece cee vcesease 


tw 


ie) 


. The rendition of a bill for services does not estop the per- 
son rendering it from claiming and recovering «a larger 
amount in a subsequent action on a quantum meruit, when 
the other party did not accept or acquiesce in the bill, but 
refused at once to recognize it as correct. People’s Nat. 
Bank v. Geisthardt...... pad Souda oe laeute tas Se aa atone ed 


4. As against persons who gave credit to a husband on the 
faith of his title to property which his wife alowed him to 
retain, she may be estopped from claiming the property. 
Adler & Sons Clothing Co. &. Hellman... ccc. cece cc eee eee 


5. One who assigned his interest in a judgment pending appeal 


therefrom, filed the assignment in the case, aud afterward 
brought suit on the appeal bond, eld estopped from urging 


138 


86 


566 
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Estoppel—concluded. 


that the assignment was incomplete because there was no 
proof of assignee’s acceptance. Orum v. Stanlcy........ eee. SSL 


Evidence. See BasTArpy. INSURANCE, 9. JUDGMENTS, 9. MASTER 


1. 


11. 


AND SERVANT, 6. NEGOTIABLE INSTRUMENTS, 1. OFFICE 
AND OFFICERS, 7, REPLEVIN, 8. REVIEW, 26. SALES, 3. 
WITNESSES. 
Abstracts of Title. 
Abstracts of title may be admitted in evidence. Gate City 
Abstract Co. v. POSt... ccc cc cece eeeee UNG Sada we teeeatie acne woe 746 


Accounts. 


. Where the relation of debtor and creditor exists, an account 


rendered, and not objected to within a reasonable time, is 
to be regarded as prima facie correct. Missouri P. R. Co. 
VO. Palmer. .eccccccccccccee rabbis wel aseveiiese ie cb Seb. 0:4)8'066'e 0 wee wie’ DOO 


Admissions Against Interest. 


7 Oninaviiy; declarations against interest made by a party to 


a suit, or by one through whom he has derived title to the 
thing in controversy, are admissible as evidence against 
him; but one who has purchased property cannot be affected 
by statements made in relation thereto by his vendor after 
the latter had parted with his title and possession. Zobel 
v. Bauersachs...... sececonees acc ee eee ween scene erssnscces sees 20 


. Admissions of a party against interest are receivable in evi- 


dence against him. Mattl v. Dre@el....cecceseeecvees coveceee 447 
Census. Population. 


. Whether a person has been enumerated in the census taken 


by a school board, should be established by the production 
of the proper record disclosing the facts. State v. School 
District .rccccccccencccvocccccscccncccctaccssersesssscesoses OLS 


. Courts will take judicial notice of a United States census, a 


school census, and an authorized election and its results. 
Kokes v. State....cccceceecees eee cthae eRa% wide oe eae nas Siexeiesee 691 
Evidence held insufficient to sustain a finding as to the popu- 
lation of Valley county. Id. 


. Propriety of estimating the number of inhabitants by multi- 


plying the number of votes cast at an election by five. Id.. 698 
Character of Accused. 


. Previous good character of one accused of a crime is a fact 


which he is entitled to have submitted to the jury, without 
disparagement by the court. Latimer v. State........-+- oo. 610 


Compromise. 


. Offer of compromise held inadmissible. Boice v. Palmer..... 389 


Conclusions. 
A non-expert witness may testify to a conclusion when, 
from the nature of the subject under investigation, it is not 
possible to lay before the jury all the facts from which such 
conclusion is drawn. Missouri P. It. Co. v. Palmer.......... 560 


55 
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Evidence—continued. 


12. 


13. 


14. 


15. 


16. 


17, 


18. 


19. 
20. 


21. 


22. 


23. 


Documents. Receipts. Letters. Bonds. 
The genuineness of a letter is sufficiently established to per- 
mit its introduction in evidence when it is shown that it was 
received in due and regular course of mail in response to a 
letter addressed to the supposed writer. People’s Nat. Bank 
DM. Geisthar dt... cccccceecccnscccccccerencetneeeseeneneeeeeee 


Hotel registers, without proof that the names thereon are 
true entries of the guests, that they were paying guests, or 
the duration. of their visits, are inadmissible to prove the 
extent of business of such hotel. Wittenberg v. Mollyneauc.. 


In a suit on the official bond of a coroner the introduction 
in evidence of a copy of such bond is not prejudicial error, 
where the execution, delivery, and approval of said bond 
are admitted by the answer. Maul v. Dremel........0eeseeee 
A tax receipt is insufficient to establish a tax oe ee 
by the pleadings, Adams v. O8GOOd.....cecsceccersencreeees 
Experience Tables. 
Where a personal injury is permanent in its character, 
though plaintiff be a minor, evidence as to his expectancy of 
life, from experience tables, must be based on his actual age 
and not on the age of majority. Swift v. Holoubek.......+.+ 
Foreign Laws. 
In a suit on a foreign judgment from which an appeal had 


232 


429 


446 


767 


228 


been taken, it will not be presumed that the judgment was - 


superseded. Lonergan v. Lonergan.........- tebe eect ee eeene 
The laws of another state, in absence of proof, are presumed 
to be the same as the laws of the forum. Id. 

Welton v. AtHinsOn....ccccccscrsccscevccccsccccrscesesscceses 

Issues. 

Evidence should not be permitted to digress from the issues 
into an investigation of collateral questions. Swift v. Holou- 
eR A SOPOT OL eC OC RRR T Toe Ie Rice oe IO 
It is not error to exclude testimony concerning a matter 
upon which no issue has been raised by the pleadings. Mis- 
sourt P. R. Co. v. PAUMer ns cece ccc cece cece cere neces eoenes 
Evidence in support of averments erroneously stricken from 
the pleadings should not be admitted. Lonergan v. Lonergan, 


Money. 
To sustain a conviction for embezzlement of public moneys 
proof that specie was used in the transactions /eld unneces- 
sary. Bartley v. Staté.........+.+- eee we Mietls ie eke wae seise's 


Parol. Contracts. 
In an action on a contract for the sale of “all patterns that 
are staple and down to date,” where no criterion was fixed 
by which to determine what patterns came within that de- 
scription, it was error to exclude evidence of competent wit- 
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Evidence—continued. 


24, 


26. 


27, 


28. 


29. 


30. 


31. 


32. 


nesses regarding the standard usually adopted by the trade 
in selecting and purchasing such patterns. Hayden v. Fred- 
CVICK SO: saiaceresraieessleie Se18 eave Ha oF ial ed Sela a PANES Hehe aie Slo 
A restrictive, unambiguous indorsement of a note cannot be 
contradicted or explained by evidence resting in parol. 
United States Nat. Bank t. Geers. ccccccccccccn cee eneeeneen ees 


. Where commercial paper is indorsed in blank, the terms of 


the contract may be shown by parol evidence to be different 
from that which the law implies in such cases. fd. 


Where negotiating parties reduce their agreement to writ- 
ing, and sign and deliver the same, the writing, in absence 
of fraud, mistake, or ambiguity, constitutes the best and 
only competent evidence of the contract originally made. 
Sylvester v. Carpenter Paper C0... ccc cc cceec cece ee ceeeeeene 


Preponderance. 
In a civil action, a preponderance of the evidence proves any 
issue. First Nat. Bank of Omaha v. Goodman........ Ri eisteraiets 


Privileged Communications. Witnesses. 
In a suit against a testatrix to set aside an alleged fraudu- 
lent conveyance by testator to her and to subject the prop- 
erty to payment of grantor’s debts, an attorney who was 
-present as adviser of the parties was held competent to tes- 
tify to the conversation between them. Adlcr & Sons Cloth- 
ing Co. V. Hellman... .ccccccccccccccecccecceecs aaisocare erratieis ts 


In a suit against a testatrix to set aside an alleged fraudu- 
lent conveyance by testator to her and to subject the prop- 
erty to payment of grantor’s debts, it was held that she was 
incompetent, under section 329 of the Code, to testify to the 
transaction out of which the conveyance originated. Id. 


Records. Officers. 
Registration of deed is evidence of delivery. Gustin v. Mich- 
0) 


An officer’s return on the back of a summons that he served 
the same ‘‘on C., one of defendants herein,” is sufficient evi- 
dence of service on J. C., who was named in the writ as a 
defendant. Gate City Abstract Co. v. POSt... ccc. cece sceceees 


A public officer may give evidence of the uniform course 
of business in his office, for the purpose of showing the per- 
formance of a specific official act which it was his duty to 
perform, but concerning which he has no independent rec- 


‘ollection. Id. 


33, 


34, 


Before an order of a county board has been formally en- 

tered on the record it may be proved by the clerk’s metmo- 

randum. Dean v. Saunders County... ccc ccccceccnecnccereece 
Sympathies. 

Competeut evidence bearing on the issues cannot be ex- 

cluded from the jury because it may incidentally arouse 
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Evidence—concluded. 


36. 


37. 


38. 


their sympathies or influence their prejudices. Missouri P. 
R. Co. v. Palmer...... Harel ereus ted Heo Giolaca ove Gane ee Se wrele/e Vig wee S49 ek ye 


Values. 


. Market value is not what property is worth solely for the 


purpose for which it is devoted, but the highest price it will 
bring for any and all uses to which it is adapted, and for 
which it is available. Maul v. Drexel 


In a suit against a sheriff for conversion of property seized 
on attachment, the amount the officer received for the goods 
at the attachment sale is not a proper criterion for deter- 
mining their value at the time of conversion. Id. 


In an action against a sheriff or coroner for conversion of 
property seized by him under a writ of attachment the in- 
ventory and appraiscment made and signed by such officer 
in the attachment proceedings are admissible in evidence 
against him on the question of the value of the property. 
Id. 


One may testify to the value of his own services although 
his information in regard to the matter is chiefly derived 
from others adequately informed on the subject. Missouri 


P. R. Co. v. Palmer....... ack Pid se eye eh lare Soe Seal eters reve: Wyete ceca eis e ateererne 


Exceptions. See New TRIAL, 7. Revitw, 38, 39. ‘Trran, 2. 


Executions. See ATTACHMENT. JUDGMENTS, 2. REFORMATION OF 


1. 


3. 


INSTRUMENTS. 
An order of sale headed, “The State of Nebraska, County of 
Gage, to the Sheriff of said County,” complies with section 
24, article 6, of the constitution, providing that “all process 
shall run in the name of the state of Nebraska.” Hoyt v. 
Little ......- ose 056 6G Sater ae 8 Bera o wie) Gib oie bua, See Sle eee dale eee ess 


Appraisement. Notice. 


Special notice to defendant of an appraisal of lands to be 
sold under a decree is not required. Villson v. Benschoter.... 


Failure to notify defendants of the issuance of an order of 
sale and of the meeting of the appraisers is not a valid ob- 
jection to confirmation. Mills v. Hamer... cc ce eee eee eee eee 


. Objections to appraisement of realty under a decree of fore- 


closure must be made prior to the sale by a motion to va- 
cate the appraisement. Id. 


Certificate of Incumbrance. 


. Certificates of incumbrances before judicial sale of realty 


may be waived by plaintiff. Nye rv. Rogers.......-.. ee eee eee 


. Failure to file applications for and certificates of liens as 


parts of an appraisal of lands for sale under a decree of 
foreclosure is without prejudice to the rights of defendants 
who own, in whole or in part, the equity of redemption. 
Tillson v. Benschoter...eescsseessevevees sonore 
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Executions—continued. 


7. 


10. 


11. 


14, 


15. 


16. 


17%. 


Confirmation. 
The court did not err in refusing to set aside a sale made 
under a decree foreclosing a real estate mortgage, 6n the 
motion of the owner of the equity of redemption based on 
the ground that, when the sale was made, a motion made by 
him to vacate the decree was pending in court. Hoyt v. 
Little ....... eee nec e nec cecevocscecces eo ccceccees teeceee teense 


. Objections to the confirmation of a sale of realty not urged 


in the lower court will be unavailing in the supreme court. 
Philadelphia Mortgage & Trust Co. v. Mockett...... oieihiatese ocsie sess 


. A judicial sale will not be set aside for harmless errors in 


conducting it. Tillson v. Benschoter........ Siersieiee Se iereieversl avers 


On review, objections to confirmation held not founded on 
facts disclosed by the record. Wagenknecht v. Seeley......0 


Notice of Sale. 
Where the sheriff’s return recited that publication had been 
made in a newspaper printed and in general circulation in 
the proper county, naming it, it devolved upon the parity at- 
tacking the sale to show why there was not sufficient com- 
pliance with section 497 of the Code, relating to notice, 
where that is the defect relied upon. Nye v. Rogers........ 
Officers Making Sales. 
In a decree foreclosing a mortgage, the person designated 
to make the sale is not required to take and file an oath. 
Wright v. Stevens... ccccccccccccrcccccccccertccnscesceeeccees 


If the taking of an oath by a master commissioner is an es- 
sential requirement, compliance therewith will be presumed 
in absence of evidence to the contrary. Id. 

Where a decree of foreclosure contains no direction to the 
officer charged with its execution touching the appraise- 
ment and sale of the mortgaged property, he is vested with 
a discretion in regard to the matter which will not be dis- 
turbed, in the absence of a showing of prejudice to the 
party complaining. Kane v. Jonasen..... ececceee eeeeees eee 


Nothing appearing to the contrary, it will be presumed that 
an officer charged with the execution of a decree was re- 
gardful of the rights of the parties to the action, and in a 
lawful manner performed the duties imposed upon him. Id. 
Order of Sale. 

Changing an order of sale to recite that the decree foreclos- 
ing the mortgage was rendered for the amount due after a 
remittitur had been filed, held not prejudicial to the owner 
of the equity of redemption, and there was no error in re- 
fusing to set aside the sale on that ground. Hoyt v. Little.. 

The sale of realty under foreclosure proceedings is by virtue 
of the decree, the terms of which cannot be modified by an 
order of sale issued by the clerk of the court. Wagenknecht 
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Redemption. 

18. Where an appeal has been taken from confirmation of a 
foreclosure sale and a proper appeal bond executed and ap- 
proved, mortgagor may redeem the realty any time befove 
the supreme court affirms the confirmation. Philadelphia 
Mortgage & Trust Co. v. Gustus......... is Gadterate, ss salsa area eon eens 435 
Gosmunt v. Gloé........ eda Oeltepleliars tune ares Biasal shaser aaite aushe et teNes 709 


19. The right of the owner of real estate to redeem the same 
from sale under an execution or order of sale is purely 
statutory, and he must avail himself of the right prior to 
the confirmation of the sale. Gosmunt v. Gloe........06 see. 709 


20. The failure of the purchaser at a judicial sale to pay the 
amount of the bid prior to confirmation does not render the 
sale void, nor does it extend the statutory period for re- 
demption. id. 

Sale in Gross. 
21. Where the affidavit resisting confirmation stated that “the 
-property was divided, assessed, and recognized as distinct, 

separate, subdivisions, one having no relation to the other,” 
held, that, for the purpose of reversing the order of confirma- 
tion, this language would not be construed as stating that 
the lots were in fact distinct, separate, subdivisions. Nye 
Di. AROG OVS 554 sive. eee ani wiala BG 4 0's Ka Ne Se THEE AEN ORE aNACCR SORES BOD 


22. Where a decree of foreelosure gives no direction concerning 
the appraisement and sale of mortgaged premises, an ap-° 
praisement and sale in gross of two city lots will not be 
set aside unless it be made to appear that the party com- 
plaining has been thereby prejudiced. Kane v. Jonaven..... 757 


Stay. 

23. To stay execution of a mortgage-foreclosure decree the re- 
quest must be filed within twenty days after rendition of 
the decree, and the filing of a remittitur does not extend the 
time. Hoyt Ur TAU... ccc cence cece eee n cee e see rsneeene coos V1 


Title of Purchaser. Liens. 

24. In mortgage foreclosure, where the equity of redemption is 
sold on judicial process against the owner thereof, the mort- 
gagee may purchase and hold the same either for himself 
or in trust for such owner. Wyatt-Bullard Lumber Co. »v, 
BOUIN ace iia eve 5 tee thik set Bo ies 36 850 Beane d ia: 5 838 Se wipvwy- erable wbies 9 


25. The title of a stranger derived through a sale under a judg- 
ment is not defeated by a subsequent vacation of the judg- 
ment in a proceeding in error or in a proceeding under sec- 
tion 602 of the Code. Afanfull v. Graham... ccc cece cece 646 


26. Where real estate is sold under a decree of foreclosure, sub- 
ject to a prior lien, the purchaser must discharge such lien, 
or suffer the land to be sold for its satisfaction. Lyons v, 
Godfrey succvcceecs ig doit Vw tas w eC elle SaesSiaietelaie p Giere SeibG:e 4 aeuareieles aie TOD 
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Executors and Administrators. See WITNESSES, 7, 8. 

1. An administrator may maintain an action to foreclose a 
real estate mortgage executed to secure the payment of pur- 
chase-inoney notes, one of which was made to his intestate, 
a married woman, as an inducement for releasing her dower 
and home&tead rights in the mortgaged premises; and the 
fact that the note was, by her direction, delivered to her 
husband and never caine into her personal possession, is no 
impediment to the maintenance of such action. Gruver v. 
Walkup ..... 


2. Interlocutory orders made by the county court adjusting 
the current accounts of an administrator are only prima 
facie correct; and such accounts are subject to re-examina- 
tion and correction at any time before the allowance of the 
administrator’s final report. Boales v. Ferguson.......e.0- F 


3. An administrator who undertakes, without an adjudication 
of heirship, to distribute funds in his hands as the residue 
of an estate administered by him, assumes the responsibility 
of making distribution to the proper persons, Id. 


4. The curative act of 1895 (Session Laws, ch. 32) was intended 
to legalize orders, judgments, and findings of the county 
court which depended for their validity on the decedents’ 
act of 1889 (Session Laws, ch. 57), and has no relation to or- 
ders, judgments, and findings which were valid independent 
OF that act. [d.rcrcccsccsccccccsccccscsssseseanensersssnees 


5. The county court possesses exclusive original jurisdiction 
in probate matters, and questions relating to the settlement 
of estates must be adjudicated there in the first instance. 
Id. 


Exemption. 

A judgment for damages because of an assignment of a cause 
of action to a non-resident, for the purpose of evading the 
exemption laws, cannot be sustained, when, on the trial, 
there was no proof of the controverted fact that the right of 
exemption existed, Stull v, Miller. .sscccccsccesvceverevvece 


Expectancy. See EVIDENCE, 16. 


Factors and Brokers. 


1. Instructions held correct in an action by real estate dfents 
for commission for making a sale. Treynor v. Morse 


2. In an action by real estate agents for commission for mak- 


ing a sale, evidence held to sustain a verdict for plaintiffs. 
Id. 


False Imprisonment. 
Plaintiff cannot appeal to the supreme court from a dismissal 
of his petition for false imprisonment rendered because of a 
failure to state a cause of action, the remedy being by peti- 


544 
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566 


30 


595 


jn error. Collins v. Cily Of OMAN. .caccccccesesccceevegauess 208 


808 


False 


INDEX. 


Pretenses. 


Prosecution for obtaining money under false pretenses held 


barred by the statute of limitations. State v. Robertson... 41 
False Representations. See SALzs, 3. 
Fees... See ATTORNEY AND CLIENT, 1, 
Final Order. See REVIEW, 40. 
Findings. See JUSTICE oF THE PEACE, 5. 
Fire and Police Commissioners. See MunicipaL CoRPORATIONS, 9. 
Foreclosure. See TAXATION, 2-5, 
Foreign Judgments. See JUDGMENTS, 10. 
Foreign Laws. See ConFiict oF Laws. 
Former Jeopardy. See Criminat Law, 3, 4. 
Fraud. See Corporations, 6, 16. JUDGMENTS, 16-19. 
Frauds. See SratuTE or FRAuDS. 
Fraudulent Conveyances. See CoRPoRATIONS, 15. WITNESSES, 7, 8. 

1. Where a surety on notes, after demand for payment of in- 
terest due, conveyed part of his realty to his sons and.the 
balance to his attorney, it was held, under facts stated in 
opinion, that a decree setting aside the conveyances should 
not be disturbed. Knight v. Darby. ....cccccscveccccecccecee 16 

; Assignment, 

2, Evidence examined and found to show that assignments 
through which plaintiff claims an interest in the subject- 
matter in controversy were fraudulent and void. Lewis v. 

7 ks sasnccecsesooves 173 
Evidence. Intent. 

3. In an attack by creditors on an alleged fraudulent convey- 
ance the intent with which the conveyance was made is a 
question of fact and not of law. Adler & Sons Clothing Oo. 

V. HOWMAN. .. cece rece cece rccecnccces eos eeceece ie eset eeeeee 266 

4. When conveyances are assailed by creditors of grantor, the 
question of fraudulent intent is one of fact. United States 
Nat. Bank v. Westervelt......0...s000- Sseine da Aeieese careers eevee 424 


There exists no rule of law avoiding a mortgage to secure an 
existing debt, induced by hope or agreement that extensions 
will be granted and payments accepted in installments; 
and the recital of such purpose in the mortgage does not, 
in itself, establish an intent to hinder, delay, or defraud 
other creditors. Id. 


. The question of fraudulent intent in the making and accept- 


ance of a chattel mortgage is a question of fact as between 
the parties thereto and an officer who levies on the mort- 
gaged property nothwithstanding the record of said instru- 
ment and in defiance of the rights of the mortgagee asserted 
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Fraudulent Conveyances—concluded. 


10. 


11. 


thereunder; and, to sustain an attack on the mortgage as 
fraudulent against creditors, there must be some evidence of 
the mala fides charged. Rein v. Kendall...... ried taawe ode aee's 


Husband and Wife. Gifts. 
A man may make a gift to his wife or relatives where he 
retains sufficient property subject to execution to satisfy his 
debts. Adler & Sons Clothing Co. v. Hellman..... SSiiee Seeie'e's 


Where a man retains sufficient property to satisfy his debts, 
a gift to his wife does not of itself stamp the transfer to her 
as fraudulent. Id. 


Where a conveyance of property by a husband to his wife is 
assailed by creditors for fraud, the burden is on her to es- 
tablish the bona fides of the transfer. I[d............-eaee vee 


Evidence held to sustain the bona fides of a transfer from a 
husband to his wife. [d.....csccccccccccccccvectcecsccccces 


Insurance. Premiums. 
As a general rule, premiums paid by assured for life insur- 
ance in favor of his wife or children cannot be recovered by 
his creditors as having been paid in fraud of their rights, 
though the debts existed when the payments were made. 
Id. 


Games. See MUNICIPAL CORPORATIONS, 5. 


Garnishment. 
There being no evidence of the garnishment alleged by the 


plaintiff and denied by appellees, and the proofs failing to 
disclose that the garnishee has in hands any money for 
which he is liable to account, it is not deemed necessary to 
retain the case merely to settle the matter of garnishment. 
Lewis v0. HOldrege.:..ccccscccccvcccccccccscassssccvccsevcess 


Guardian and Ward. See Inrants, 3, 4,5. PARENT AND CHILD. 


Habeas Corpus. 


1. 


The writ of habeas corpus is not a corrective remedy, and is 
never allowed as a substitute for appeal or proceeding in er- 
ror. In re LANGStOn...srseccceeceseee a ceweeaee oe ccccccecce 


. Non-jurisdictional errors or irregularities in a criminal trial 


will not be considered on application for a writ of habeas 


corpus. In re Fanton........... evoeeccesses seceeee vecsesese F 
. Habeas corpus will not lie on behalf of a convict on the 


ground that the sentence of imprisonment is in excess of the 
statutory period, since such a sentence is erroneous merely, 
and not void: Id....sssaceeereeeeece tence eecoens os eeewaces 


. The excessive portion of a sentence extending beyond the 


statutory period is invalid, but relief therefrom cannot be 
had on habeas corpus until the valid portion has been 
Served, Ld... ccepecccsccccccccccceceessesseesceveseneees Gisvele 
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Harmless Error. See INSTRUCTIONS, 8, 9. REVIEW, 41-45. 


Highways. 

1. To establish a highway by prescription there must be a con- 
tinuous user by the public, under an asserted claim of right, 
for a period equal to that required to bar an action for the 
recovery of title to land. Lewis v. City of Lineoln............ 


2. A resolution adopted by a county board purporting to estab- 
lish a section-line road, within the county, is valid as a pre- 
liminary order; but before such road can be opened there 
must be a proceeding upon proper notice to ascertain dam- 
ages. Id. 

3. Finding that a public road had not been opened or estab- 
lished held sustained by the evidence. Peterson v. Hopewell.. 


Homestead. See MorTGAGES, 3. 
A debtor’s homestead exemption is limited to two contiguous 
lots in a city, town, or village, or to 160 acres of outside 
land, and in any case to $2,000 in value. Beach v. Reed...... 


Hotels. See EVIDENCE, 13. 


Husband and Wife. See Dower. EsToprEL, 4. FRAUDULENT Con- 
VEYANCES, 7-11. PLEDGES, 1. 

1. Coverture is a complete defense to a note signed by a mar- 
ried woman, unless plaintiff establishes by a preponder- 
ance of evidence that the note was made with reference to, 
or upon the faith and credit of, her separate estate or busi- 
ness, or with an intention on her part to charge her sepa- 
rate estate with its payment. State Nat. Bank of Lincoln »v. 


2. The contract of a married woman, made with reference to, 


and upon the faith and credit of, her separate estate, is valid 
and enforceable. Kloke v. Martin..... Feet ceerececeeccverees 


Impeachment. - See WITNESSES, 4, 5. 

Incompetent Persons. See INSANITY, 
Inconsistency. See PLEADING, 11-13. 
Indorsements. See NEGOTIABLE JNSTRUMENTS, 6-8. 


Infants. 

1. Section 119, article 1, chapter 77, Compiled Statutes, pro- 
viding for redemption of land from tax sales, does not for- 
bid the owner of a real-estate tax-sale certificate from main- 
taining an action to foreclose the same, though the owner 
of the realty is an infant. Leavitt v. Bell......... eeeenceses 

2..In an action for personal injuries, where there is no evi- 
dence of emancipation, recovery should not be permitted 
for loss of earning power during plaintiff's minority. Swift 
VTL OLOUD Eee ciae 0's Sore owen Sisters BES6 oe ESE So EER Clee eee et 


3, Where infant defendants have been regularly summoned, 
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Infants—concluded. 
the failure to appoint a guardian ad litem to represent them 
is an error merely and does not render void the judgment 
entered. Manfull 0. Graham. ... ccc cece cece cence reece ences 645 

4. Under section 442 of the Code permitting an infant to show 
cause against a judgment, he is not entitled to a day in 
court, after reaching his majority, to show cause against a 
judgment ordering the sale of his land. Jd. 

5. Section 442 of the Code permitting an infant to show cause 
against a judgment does not give an infant on arriving at 
his majority an absolute right to have the judgment set 
aside and does not extend that right beyond the cases in 
which, under the old practice, such right was reserved in 
the decree. Id. 

6. An original suit cannot be maintained to vacate an errone- 
ous judgment against an infant, without at least showing 
a good defense to the first action. Id,..........seeeeeeeeee 646 

7%. An infant against whom an erroneous judgment has been 
entered may have it set aside under section 602 of the Code, 
provided his disability did not appear in the record, nor the 
error in the proceedings; but if these facts did so oppest he 
must proceed by petition in error. Id. 


Injunction. 

Action Against Tenant. 
Under facts stated in opinion held that injunction was prop- 
erly allowed to prevent a tenant from interfering with the 
landlord’s right, under the lease, to enter-upon the prem- 
ises, plow certain land, and sow wheat. State Bank of Ne- 
braska v. Rohren......... Sib dtp iecarwie'a viele eee be tieieee a sae oe 223 


Remedy by Appeal. 

2. A court of equity will not, at the suit of a private individual, 
enjoin the payment of a warrant issued upon a claim duly 
audited by the county board, the remedy being complete at 
law by appeal from the order allowing the claim. Taylor 
Ve DAVEY... ccc cece eee nce n cere ee eee reece mee ceeeccccnees 153 


1 


Remedy at Law.  TIvreparable Injury. 

3. To authorize a court of equity to interfere by injunction, 
the facts averred in the petition must show that if the in- 
junction be denied, the complainant will suffer an irrepara- 
ble injury for which he has no adequate remedy at law. 
State Bank of Nebraska v. Rohren..... iad Warebin deems co dectieees 223 


4, The mere averment in a petition for an injunction that the 
applicant will suffer an irreparable injury, unless the in- 
junction be granted, is not of itself sufficient to authorize its 
‘issuance. Id. 
Removal of Officer. 
5. Injunction to prevent a board having jurisdiction from pro- 
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Injunction—concluded. 


ceeding under charges for removal of an officer held errone- 
ously granted. CO® Uv. MOOrCS.....ce ccc cece eee enter e tenes 


. A court of equity should not interfere by injunction to pve- 


vent the removal of an officer when the power of removal is 
vested in a board or officer. Id...........00.. : 


Trespass on Land. 


. Petition to restrain defendant from trespassing on plain- 


tiff’s realty, held to state a cause of action. Peterson v. Hope- 
WELL wo cceseces ‘ 


. An injunction may be granted to restrain defendant from 


committing a threatened trespass upon plaintiff’s realty, 
where the act would result in a destruction of the premises 
in the character of their use and enjoyment. Id 


Innkeepers. See EviDENCE, 13. 


Insanity. 


That one is an infant, idiot, or insane person does not prevent 


his being sued either at law or in equity. Leavitt v. Bell.... 
Insolvency. 
1. Insolvency may mean the inadequacy of a man’s funds or 


2. 


property to pay his debts. Adler & Sons Clothing Co. v. Hell- 
MON: ws scleaiie eee ad seeped ah mesial © aidiand es sd: Diee, reve Boeiecetevess gases 


As a general rule, insolvency means that the party whose 
business affairs are in question is unable to pay his debts as 
they become due in the ordinary course of his daily transac- 
tions. Id. 


Instructions. See InroxicatInGc Liquors. MASTER AND SERVANT, 4, 


1. 


2. 


Accomplice. 
An instruction admonishing the jury to consider the evi- 
dence of an accomplice “with great care and caution,” with- 
out giving them a definition of that phrase, is not erroneous. 
Home Fire Ins. Co. 0. Decker. .....ceceeeceeenes sii satels adios 
Agent’s Commission. 
Instructions held correct in an action by real estate agents 
for commission for making a sale. Traynor v. Morse....... . 


Construction. 


. Where instructions construed together correctly announce 


the rule applicable to the issues and the evidence, they 
should be upheld, though a paragraph, standing panes is 
faulty. Bartley v. Statc........... wa beware SEG abewe enter 


Evidence. 


An instruction must not submit to the jury the considera- 
tion of facts the existence of which the evidence does not 


tend to establish. Swift v. Holoubek....... sande onelcevoae 5 


An instruction erroneously assuming there was evidence 
which might entitle defendant to a verdict for a sum 


34 


40 


670 


671 


57 
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Instructions—continued. 


10. 


11. 


13. 


14. 


claimed, followed by a verdict accordingly, held to show 
reversible error as against plaintiff, though in form the 
judgment entry was that defendant recover of plaintiff the 
amount found due by the verdict less that same amount. 
Fairbanks v. Davis........++ aibieieiwinneie ere Suilomnce aaa s Sasaisiere . 


Exceptions. Review. 


. In absence of a bill of exceptions, instructions will be pre- 


574 


sumed to be free from error, unless they contain stdiements . 


of the law which could not be correct in any possible case 
made by the proofs under the issues. Home Fire Ins. Co. v. 
Weeds sae ss awd oaic.cleie seers aie se eats eaees CREE ee a 


. Instructions will not be reviewed where no exceptions were 


taken to them by the party complaining at the time the 
charge was given to the jury. State v. School District..... ae 


Harmless Error. 


. The failure to write the word “given” on an instruction 


read to the jury is not sufficient grounds for reversing a 
judgment when such failure was not prejudicial to the los- 
ing party. Home Fire Ins. Go. v. Decker..........+6+ Shadiatel evs 


. Harmless error in an instruction is not ground for revers- 


ing a judgment. Maul v. Dre@el...cccccccsccccecrcacccecees 


Interest of Witnesses. 
Where a defendant to a suit testifies on the trial in his own 
behalf it is error for the court to charge the jury that, “as 
a general rule, a witness who is interested in the result of a 
suit will not be as honest, candid, and fair in his testimony 
as one who is not so interested.” Boice v. Palmer....c.sees- 


Intoxication. 
On trial of accused for robbery where the evidenee tends to 
show that he was intoxicated when the crime was cominit- 
ted, there being no evidence that he premeditated the com- 
mission of the crime and then became intoxicated, it was 
held error to charge the jury that no state of mind resulting 
from drunkenness, short of actual insanity ov loss of reason, 
was any excuse for a criminal act. Latimer v. State........ 


Presumption of Innocence. 


. Instruction held equivalent to the rule that the presumption 


of innocence is a matter of evidence, to the benefit of which 
accused is entitled. Bartley v. Statée............05 diel sfersveusate-a 


Instruction held not to state that the presumption of inno- 
cence exists in favor of the accused when no evidence has 


been introduced. MeVey v. State.... cc. ccccceceeeceeceeees Pa 


Reasonable Doubt. 
‘Lhe giving of the following instruction held not error: “You 
are not at liberty to disbelieve as jurors, if from all the 
evidence you believe as men; your oath imposes on you no 
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302 


814 


INDEX. 


Instructions—concluded. 


15. 


16. 


17. 


18. 


obligation to doubt where no doubt would exist if no oath 
had been administered.” Bartley v. Slat€.....ccceeeeeeeeee 


Repetitions, 
A repetition of a proposition of law in the imstructions is 
not reversible error, unless it appears that it operated to 
the prejudice of the unsuccessful party. Chicago, R. Lf. & P. 
5 (OPS) ee ee 


It is not error to refuse a proper instruction requested by a 
party to a case, the principles of which have been covered 
by the charge of the court. State v. School District......... 


Requests. 
The giving of an instruction which states a correct and per- 
tinent proposition of law is not error, and a party who com- 
plains that such instruction lacks explicitness should him- 
self formulate and tender a better one. Home fire Ins. Co. 
v. Decker....... ablevdiare “Sit bya lew OTE es ORE Se as Salsas Sia eye RST Fee 


Theory of Plaintiff. 
A party is entitled to have the jury instructed with refer- 
ence to his theory of the case, when the pleadings present 
the theory as an issue and it is supported by competent evi- 
dence. Boice v. Palmer. .....ccseerece eigseESi ge ess SesWe ie 08a aa eateie 


Insurance. See PLEDGES, 1. 


1. 


Actions. Venue. 
A cause of action, or some part thereof, on a life insurance 
policy arises, within the meaning of section 55 of the Code, 
in the county where the insured died. Bankers Life Ins. Co. 
VD. RODDING.. 0 cree eneraceccccaccrccccsentetteeasseeseereessens 


Agency. Service of Process. 


. The language of section 8, chapter 16, Compiled Statutes, 


stating what acts or conduct shall constitute one the agent 
of an insurance company applies to domestic insurance com- 
panies created under the laws of the state. Id, 


The language, “shall be deemed to all intents and purposes 
an agent or agents of such company,” employed in section 
8, chapter 16, Compiled Statutes, includes the purpvse of 
service of summons in a suit on a policy to recover a loss. 
Id. 


. Summons served on a bank may bind an insurance company, 


where the bank performed an act enumerated in section 8, 
chapter 16, Compiled Statutes, stating what acts shall con- 
stitute one the agent of an insurer. Id. 


. Agent’s knowledge that insurer, in violation of the contract, 


procured additional insurance which rendered the first 
policy voidable at insurer’s option, held knowledge of in- 
surer. Home Fire Ins. Co. v. Bernstein. ccccccccsecserseccces 
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Insurance—continued. 


6. 


10. 


11. 


12. 


13. 


Attorneys’ Fees. 
Where plaintiff recovers judgment in a suit for insurance on 
realty, a reasonable attorney’s fee is allowable as costs, and 
the allowance may be made upon the overruling of defend- 
ant’s motion for a new trial, though it was not ruled on 
during the term at which the verdict and judgment were 
rendered. Home Fire Ins. Co. v. Weced.........2.6 once eeeeees 


Divisible Policy. 


. A policy stating the amount of insurance in the aggregate, 


but expressing a specific sum on each of several separately 
described divisions of the insured property, is divisible, but 
is entire as to each division though several articles may be 
included therein; and a condition in such a policy will not 
be construed as applicable to the property considered as a 
whole, but as applicable to each separate division. Home 
Fire Ins, Co. v. Bernst@in. 0... ccc cee cweeees eee 


Fraud of Assured. 


. A defendant, in an action on a policy of life insurance, 


which claims that it was induced to accept payment of a 
past-due premium by the fraud of the beneficiary named 
in the contract, must, to avail itself of that defense, plead 
and prove the fact. Life Insurance Clearing Co. v. Altsehuler, 


Health of Assured. 
Evidence held sufficient to warrant the jury in finding that 
the assured was in good health when the policy in suit was 
delivered and the first premium paid. Id, 


Inconsistent Defenses to Action. 
An answer in an action on a contract of insurance which 
alleges a failure to furnish proofs of loss and that plaintiff 
caused the premises to be burned does not present incon- 
sistent defenses. Home Fire Ins. Co. v. Decker 


Incumbrances. 
Where each of several separately described divisions of the 
property is insured in gross for a definite sum under a 
policy containing a provision against incumbrances, the exe- 
cution of a niortgage on any article in one of such divisions 
invalidates the insurance as to that division. Home Fire Ins. 
CO. V. Bernstein... cc cccceccccccecccccecescuceecs 


Limitation of Liability. 
Where there has been a total loss by fire of insured realty, 
a clause in the policy limiting the amount of recovery to a 
sum less than the amount written in the contract is invalid 
and will not be enforced. Home Fire Ins. Co. v. Weed........ 


Premiums. Rights of Assured’s Creditors. 
As a general rule, premiums paid by assured for life insur- 


ance in favor of his wife or children cannot be recovered 
by his creditors as having been paid in fraud of their rights, 
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Insurance—concluded. . 


though the debts existed when the payments were made. 
Adler & Sons Clothing Co. v, Hellman...........+ eid bfoere's 0. 


Proofs of Loss. 
14, Conduct of insurer held to constitute a waiver of defects in 
proofs of loss. National Masonic Accident Ass’n v. Day...... 
Recovery on Policy. 
15. Evidence held sufficient to sustain a verdict for Sail in a 
suit for accident insurance. Id 


16. Evidence held to justify the giving of an instruction to find 
for plaintiff in a certain sum. Nye v. Northern Assurance 


COS. cece h asin wow tends aaaieraheiere' sb ere seye shoterereseiee arene 


Interest. 


1. It is competent for parties to contract for payment of inter- 
est at stated periods, and that installments of interest not 
paid at the time they fall due shall themselves bear interest, 
provided, however, that the whole interest so reserved shall 
not exceed ten per cent per annum, simple interest, on the 
debt. Hallam v. Telleren....... 


2. Instrument set out in opinion and construed held to draw 
interest from date. Jewett v. UcGillicuddy. 


ee i ary 


ee a 


Intoxicating Liquors. ; 
In a suit against a saloon-keeper to recover damages sustained 
by plaintiff by reason of his having disposed of property 
while intoxicated by liquor furnished by defendant, it is 
error to instruct that the jury may award plaintiff such 
damages as he has thus sustained, in absence of evidence of 
the value of the property. Roberts v. HOpper.......-sesesoee 


Intoxication. See INSTRUCTIONS, 11. 
Issues. See REVIEW, 46. 

Joinder of Causes of Action. See AcTIoNs, 
Joinder of Parties. See REPLEVIN, 3, 4. 
Journal Entries. See REviIEw, 62, 


Judgments. See Costs, 2,3. INFANTS, 3-7. JUSTICE OF THE PEACE, 
5. MORTGAGES, 5,16. REFORMATION OF INSTRUMENTS. RES 
Jupicata. Review, 40, 52, 69. TRIAL, 6. VENDOR AND 
VENDEE, 7, 8. 

1. An order for the restitution of money, paid pursuant to the 
direction of an erroneous judgment, cannot be made after 
such judgment has been reversed and the action dismissed. 
Anheuser-Busch Brewing ASs’n v. Hier.......... Mieleelers, oda tare cot 


Alimony. 
2, A decree awarding permanent alimony is enforceable in the 
same manner as judgments at law. Leeder v, State 
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Judgments— continued. 


Amendment, 


. In an action dismissed for want of jurisdiction, a simple 


judgment for the value of the property, entered upon the 
express waiver by the defendant of the return of the prop- 
erty to him, cannot, as a matter of right, almost a year 
later, be amended upon his motion, so that the judgment 
shall be for the return of the property or for its value. 
MC 0, DICIG iS ea ERS EER We 8 ie Wa EA CAE FINE BI ER MR 


Consent of Parties. Review. 


. On review the supreme court may remand a cause for fur- 


ther proceedings in disregard of a stipulation fixing the 
amount for which judgment should be rendered in case of 
reversal, where subsequent proceedings may have avoided 
the stipulation in whole or in part. Wendall v. Gurneaw..... 


. After the granting of a conditional order, on motion to set 


aside a judgment by default, an order of the county judge, 
in vacation, finally overruling the motion will, in absence 
of evidence to the contrary, be presumed to have been en- 
tered at that time by consent of the parties. Royal Tiust 
Co. v. Hachange BANK... .cccenvcccvecwcsvececs ae eineg Guan ease 


. In the county court, where a conditional order to set as:de 


a judgment has been made in a case for trial within term 
time, an order finally overruling the motion to set aside the 
judgment may be made by the county judge in vacation, if 
the parties consent to a ruling at that time. Id. 
Deficiency. 

Prior to the act of 1897 a deficiency judgment in a suit to 
foreclose a real estate mortgage could not be rendered until 
the coming in of the report of the sale. Devries v, Squire... 


. In a mortgage-foreclosure proceeding where issue has been 


joined as to the debtor’s liability for a deficiency, the issue 
may be determined by a finding in the original decree. Id, 


. In a trial to ascertain whether a deficiency judgment should 


10. 


11. 


be rendered, it is not prejudicially erroneous to receive in 
evidence copies of the pleadings and of the return of the 
sheriff on the order of sale; neither is it prejudicially erro- 
neous to permit the clerk of the district court to testity that 
the costs have been paid out of the proceeds of the foreclos- 
ure sale. Daniel v. Schomberg. .......06 Oe ee Tree Te errr 
Foreign Judgment. 
Courts cannot refuse to give effect to a foreign judgment 
which has not been superseded, merely because it was erro- 
neously rendered, or because it seems probable that it may 
be reversed by an appellate court. Lonergan v. Lonergan.... 
Personal Judgment. Notice. 
In mortgage-foreclosure a decree finding the amount due, 
directing payment within a fixed time, and providing for 
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Judgments—continued. 


12. 


13. 


14 


15. 


16. 


17%. 


18. 


19. 


20. 


21. 


22. 


sale of the realty in case of default is not a personal judg- 
ment. Alling v. NelsOn......ccceccevccceceens 9 wise wialerut eieiala 3 


A personal judgment against a party who is no longer in 
court is void. Anheuser-Busch Brewing Ass'n v. Hier......... 


Refusal to enter a personal judgment against one upon 
whom only constructive service had been made, held proper. 
Campbell v. O'CONNOT.......eecscceeears Pe re I 


Proceedings to Vacate. Equity. Defenses. Laches. 
A party seeking relief in equity from a judgment taken 
against him by default must exhibit a defense to the action, 
and also show that the rendition of such judgment was not 
due to his failure to take such proper steps for his own pro- 
tection as an adequate foresight of consequences would 
naturally suggest. Cleland v. Hamilton Loan & Trust Co. ... 


A judgment will not be set aside on the application of a 
party who has by his own laches failed to avail himself of 
an opportunity to defend. Id. 


Where a.judgment depends for its support upon the evi- 
dence of the successful party and the defeated party has a 
valid defense which he was prevented from establishing by 
reason of the former’s perjury, and where he has been guilty 
of no negligence and has exhausted all his ordinary legal 
remedies for obtaining a vacation of such judgment, then 
equity, in a proper proceeding, will vacate such judgment 
and grant the defeated party a new trial. Munro v. Calla- 
NAN veecacseees eee emer cnc ence ese re rere eeeeces Seri 


Neither an action under section 602 of the Code, nor an in- 
dependent suit in equity, will lie to vacate a judgment, after 
the term at which it was rendered, on account of the fraud 
of the successful party, unless such fraud occurred or was 
practiced in connection with the trial of the case. Id. 


Equity will not vacate a judgment on account of an inno- 
cent mistake or want of recollection on the part of the 
plaintiff or his witnesses, nor, generally, on account of the 
perjury of other witnesses in the case. Id. 


Allegations of petition held to support a decree of the dis- 
trict court vacating a judgment at. law procured by the per- 
jury of the successful party on the trial. Id. 


To entitle a party to a judgment to be relieved from its pro- 
visions, on motion after term, it is an essential prerequisite 
that he have a defense to the judgment as it stands. Clark 
Di GREATIES scars i0 di oe aide ale he Mier ale aie tha Setesiee a v sjsie torsos seavers 
The district court may vacate or modify its own judgments 
at any time during the term at which they were rendered. 
Bradley: 0: SUE s vei. bee 8k sea eho eeee bee sine dba awle eek 
Section 1001 of the Code relative to setting aside a judgment 
by default applies to practice in the county court in civil 
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Judgments—concluded. 
actions regardless of the amount in controversy. Royal 
Trust Co. v. Huchange BANK... ccc ccc ccc ccc ce ence ne envecceees 


23. An order by a county court to set aside a judgment by de- 
fault must be conditional in the first instance, and cannot 
be made final in absence of notice to the adverse party of 
the time and place of trial. Id... icc cic e ec eee cena aiats 


Judicial Notice. See FEvipENCE, 6. 
Judicial Sales. See EXECUTIONS. 


Jurisdiction. See Courts, 2-5. CriminaL Law, 5, 9. EXECUTORS 
AND ADMINISTRATORS, 5, 


Jury. See CriminaLt Law, 3. 

1. Where the answer in a suit for damages for a breach of con- 
tract presents an equitable counter-claim which is traversed 
by a reply, the issues ot fact thus arising are triable to the 
court without a jury. Hotaling v. Tecumseh Nat. Bank...... 


2. Where several issues are joined in a cause, some triable by 
jury and some by the court, it is not error to refuse a de- 
mand for a jury to try all the issues. Jd........ ease es 


3. A juror should not be permitted to state to his fellow jurors, 
while they are considering their verdict, facts in the case 
within his own personal knowledge but not given in evi- 
dence, but should make the same known during the trial 
and, if desired, testify as a witness. icing v. Hoffine..... ie 


Justice of the Peace. 

1. Defendant’s offer to confess judgment before a justice of 
the peace need not be renewed on appeal in order to defeat 
plaintiffs right to recover subsequent costs on final judg- 
ment, where he fails to recover the sum offered. flower v. 
NOH OUS™ Ss casschiay 0, Src Parnse a savanse ob al olorn, gfe tor av ece Ae oo asaiet hates a oreraneeie ete 


2. On appeal to the district court the cause must be tried with 
the issues unchanged. Western Cornice & Mfg. Works v. 
PLOT en PG GARE RELA REED EASY RE EE 88 DEENA RE ee BIS CRRA 


3. A justice of the peace has no jurisdiction to set aside the 
verdict of a jury except for fraud, partiality, or undue 
Means. G1AZE V. HIM. ccc e eee e tence teen ete teeenenenee 


4. The following was held to be a verdict for defendant: “We, 
the jury, impaneled and sworn in the above entitled cause, 
do find that the plaintiff had no cause of action until the 
assignor and executor of the lease had settlement on old 
account.” Id. 


5. Following docket entry held to import a sufficient finding to 
support the judgment: “After hearing the evidence on both 


664 


131 


314 


440 


593 


sides, and argument, it is considered by me that the plain-’ 


tiff shall recover of the defendant the sum of $18.15 and 
costs of this action.” Michaut v. McCart...ccccccccrceceee be 


820 INDEX. 


Justice of the Peace—concluded. 

6. It is the duty of a justice of the peace to make out a tran- 
seript, and, on demand, to deliver it to appellant or his 
agent, but the demand and dclivery should be at the office 
of the justice; and it is not his duty to deliver the transcript 
at some other place, by mail or messenger. Van Sunt v. 
FYTQNCiSCO woe eee cnc e nee e cent ee eenees eal sie reearege Sol Sig Riecerauetays 


Laches. See JUDGMENTS, 14,15. REVIEW, 47. 
Estoppel by laches in delaying the commencement of an action 
is not available as a defense unless pleaded. German Nat. 
Bank v. First Nat. Bank... . ccc ccc ccc eee ee nee ewe n ences 


Landlord and Tenant. See ScHoon Lanns. 

1. Under facts stated in opinion held that injunction was prop- 
erly allowed to prevent a tenant from interfering with the 
landlord’s right, under the lease, to enter upon the prem- 
ises, plow certain land, and sow wheat. State Bank of Ne- 
braska v. RONEN... ccc ccc ceeeeeee a apayeldtee Sia Ble reer racelers eae 


2. In an action by a landlord against his tenant to recover for 
heating the demised premises, the lease being silent as to 
the landlord’s duties in that respect, evidence set out in the 
opinion lteld to tend to show that payment for heat was in- 
cluded in tle rent reserved, and that it was error to per- 
emptorily instruct the jury to find for plaintiff. Bettman 
VM. McConnell... .cccceeceencees apt eve ie etharela elays die soe Biaile Sadrecaugs 


To absolve himself from the payment of rent, a tenant must, 
in addition to giving notice of the termination of the ten- 
ancy, surrender possession of the leased premises. Dean v. 


bd 


Saunders County. .ccccccccccccccceccsseee avelaateioce a1 iva ‘a ecete tree Oh 


Larceny. 
Evidence /licld insufficient to sustain a verdict against accused. 
Hilligas UV. States. .ccececcceescceeees sree e een eeceeeeeees sane 


Law of the Case. See REVIEW, 63. . 
Library Associations. See CoRPoRATIONS, 3, 4, 5. 
License. See MUNICIPAL CORPORATIONS, ‘5. 


Liens. See CorrPoRATIONS, 13. M&rcuanics’ LIENS. MorTGAGES, 
PARTNERSHIP, 2-4. REPLEVIN, 6. TAXATION. 


Limitation of Actions. See REVIEW, 48. 

1. The filing of an information in the district court in term 
time, and not the filing of the complaint with the county 
judge, held the commencement of the prosecution. State v. 
Robertson ..... re Bs wie ais afee asain, Dace ardie Sheleme a eet grea Nae area’ oe 


2. Under section 256 of the Criminal Code limiting the time 


for bringing criminal actions, complaint, arrest, and prelim- “ 
jnary examination do not prevent the running of the stat-: 


ute, unless the magistrate before whom the complaint was 
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Limitation of Actions—concluded. 


filed had jurisdiction to punish accused for the offense 
charged. Id. 


. An action to foreclose a mechanics’ lien must be commenced 


within two years after the filing of the claim. Calkins v. 
Miller ...cccceees Sse she gb 060.88 aeh wis to.9 aies0'0 6.01520 lbw oie V Slee Niele ea es 


Lis Pendens. See VENDOR AND VENDEE, 1. 


Mandamus. 


1. 


a 


The remedy by mandamus rests upon the legal rights of the 
relator upon one hand and the legal obligations and duties 
of the respondent on the other, and cannot be predicated 
solely upon the equities existing between the parties. State 
UW. WENZEL... cece cece e teen eee teen ees : 


. One will not be granted redress by mandamus, where a stat- 


ute affords him another adequate remedy. Nebraska Tcle- 
PRONE CO, U. Stabe... ce ccececercseeseeseceneerceenes Sai S agin 


. Writ requiring a telephone company to furnish telephonic 


service to relator for $3 per month when its regular charges 
are $5 per month, held improperly granted. Id. 


Title to office cannot be tried in mandamus. Kokes v. State, 


. In a suit to require the proper officer to issue to relator a 


certificate of his election to fill an office, the question of the 
propriety or validity of an election at the alleged time to fill 
the office may be litigated. Id. 


Married Women. See HUSBAND AND WIFE. 


Master and Servant. 


1. 


2. 


Dangerous Machinery. Defective Appliances. 
A master does not insure an infant servant from injury by 
dangerous machinery. Swift v. Holoubek...... bbe rata iatenere a 
In a suit for personal injuries it is erroneous to give an 
instruction permitting the jury to find for plaintiff if the 
machinery was dangerous and plaintiff was not guilty of 
contributory negligence. Id, 


. Unless mental immaturity or infirmity is shown, a servant 


is charged with notice of dangers obvious to persons of ordi- 
nary intelligence and foresight, and cannot recover from his 
master because of injuries resulting therefrom on the 
ground that he was inexperienced in the use of the machin- 
ery in which such danger existed, and was not warned 
thereof. Norfolk Beet-Sugar Co. v. Preuncr..eeccsceeecees tee 


In an action to recover for injuries caused by defective ap- 
pliances, an instruction that it was the “duty of the defend- 
ant to exercise reasonable care in keeping such machinery 
and appliances in a reasonably safe condition for use,” does 
not, place the burden of proof on the defendant. Chicago, 
Bu G Q. BR. C0. V. Kellogg. .sccccccccncsccerccccesssscesserence 
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Master and Servant—concludcd. 
5. An averment in a petition that the defendant negligently 


permitted a certain appliance to become defective, and neg- 
ligently suffered it to remain in a defective condition, im- 
plies that the defendant knew or was culpably ignorant 
of the defect.. Id. 


Where a servant sues his master on account of injuries re- 
sulting from the use of a defective tool or appliance, the 
fact that the accident happened cannot be taken as evidence 
of the mastér’s negligence. Id, 


. To entitle plaintiff to a verdict in a suit for damages result- 


ing from the use of a defective tool, he must affirmatively 
show that defendant either knew or was inexcusably igno- 
rant of the defect. Jd. 


Negligence. Evidence. 


. Evidence held sufficient to sustain a verdict for plaintiff in 


a suit by a servant who was injured through negligence of 
the master. Norfolk Beet-Sugar Co. v. Burnett.........00005 


. In an action against a corporation for damages for negli- 


10. 


gently causing the death of a servant, it was held that there 
was no evidence to support a verdict for plaintiff, aud a 
direction to the jury to find for defendant was approved. 
Nelson v. Swift... ccccccccccceccccece tdesiacelansacgeielnve:s scweateeracete : 


The essential elements of a petition charging actionable 
negligence are that the plaintiff, without fault on his part, 
has sustained an injury as the proximate consequence of a 
specific negligent act or omission of the defendant. Chi- 
cago, B. & Q. R. Co. v. Kellogg... ccc ccc ence eee Sine ere cake 


Master Commissioner. See EXEcuTIons, 12, 13. 


Mechanics’ Liens. See EXECUTIONS, 26. 
1. One who furnishes materials for all the buildings on several 


lots under one contract may make the entire debt a charge 
upon all the land, but not a charge upon a portion thereof: 
but where a portion of the premises has been absorbed by a 
prior lien thereon, such material-man may have a lien for 
his entire debt on the remainder of the premises. Badyer 
Lumber C0. t, Holmes... ccc ccc cece cc cece eect eee e ene e eens 


. Where a decree in favor of plaintiff foreclosing a mechanic's 


lien is reversed on appeal by defendants, and the cause re- 
manded for further proecedings, the situation of plaintiff is 
the same as if his rights had never been tried. Jd. 


. An action to foreclose a mechanic’s lien must be commenced 


within two years after the filing of the claim. Culkins .. 
REGU ON oh sacs Sisal od mae bone, 8 asians ee Buy woes Hote oad ase GEOR Shean 


4+. An action to foreclose a mechanic’s lien is commenced on the 


date of the summons which is served. Id, 


Memoranda, See EVIDENCE, 33, 


360 


TA8 
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Merger. See MORTGAGES, 17. 
Misconduct of Counsel. See NEw TRIAL, 7. REVIEW, 6, 7. 
Misconduct of Jury. See Jury, 3. 


Mistake. 
Evidence held to justify a finding that the insertion in deeds 
of covenants of warranty against incumbrances was the 
result of a mutual mistake. Hotaling v. Tecumseh Nat. Bank. 6 


Money Had and Received. See PRINCTPAL AND AGENT, 8. 
Mortgage Foreclosure. See EXECUTIONS. 


Mortgages. See FRAUDULENT CONVEYANCES, 5. REFORMATION OF 
INSTRUMENTS. SPECIFIC PERFORMANCE, VENDOR AND VEN- 
DEF, 3, 5. é 

1. A mortgage is a mere security, in the form of a conditional 
conveyance. Barber v. Crowell...... soccer erences et eeeeennes 571 

; Cancellation. 

2. Sufficiency of evidence to justify cancellation of mortgage. 

German Nat. Bank v. Kautter......... #6, de fe, 9s Bedere aleve s aes eisea 103 
Consideration. Married Woman. 

3. Relinquishment by a married woman of dower and home- 
stead rights in her husband’s land is a sufficient cons‘dera- 
tion for the execution to her of a note and mortgage repre- 

. senting a portion of the price for which such land was sold. 
Graver v. WALKUP. coc ccc ccc ce ccc nett eeees Wiatenws tees cae 544 
Decree of Foreclosure. 

4. A decree in a foreclosure suit which finds the amount due, 
directs that it be paid within a fixed time, and provides for 
the sale of the premises in default of payment, is not a per- 
sonal judgment. Alling v. NelsOn......cceceverrseeneeeeceee 161 


5. 1t is within the province of the district court in a decrec 
of foreclosure to provide for the appraisement and sale of 
the premises in parcels or en masse, as the best interests of 
the parties may require. Kane v. JONAS. 1... seee eee eeee 757 


: Deeds as Security. 

- 6, Evidence held to sustain a finding that deeds absolute in 
form were intended as mortgages. Hotaling v. Tecumseh 
Nat. Bank........ Sask To bl aja Wiavand'avoie wo 9 bese edna coe Wika daa Bie eee Spare; eters 6 

Default. Option to Foreciose. 

7, When authorized by the terms of the mortgage, mortgagee, 
after default in payment of interest, may declare the entire 
debt due and foreclose the mortgage without previous no- 
tice to mortgagor of his election to do so. Hastlern Banking 
OE E2017) Saores secon tee eee ree reeeees 660 
: Deficiency. 

8. Prior to the act of 1897 a deficiency judgment in a suit to 
foreclose a real estate mortgage could not be rendered until 
the coming in of the report of the sale, Devries v. Squire,.. 438 
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9. 


10. 


11. 


14. 


15, 


In a mortgage-foreclosure proceeding where issue has been 
joined as to.the debtor’s liability for any deficiency, the 
issue may be determined by a finding im the original decree, 
Id. 


Deposit of Title Deeds. 
A niortgage by the deposit of title deeds violates the statute 
of frauds and is contrary to the policy of the recording ucts. 
Bloomfield State Bank v. Miller... ccc. ccc cece cece ccc cceucnes 
A mortgage by the deposit of title deeds, without writing, 
is not effective. Id. 


Foreclosure. Pleading. Eahibits. Parties. 


. By section 129 of the Code any instryment for the uncondi- 


tional payment of money only may be attached to and made 
part of a pleading founded thereon; but an action to 
foreclose a mortgage is not based on an instrument for the 
unconditional payment of money only. Lineoln Afortgage 
& Trust Co. v. Hutchins. ..........05 wing awieeee eee’ eceae we 


. In an action of foreclosure copies of instruments evidencing 


and securing the debt, cannot properly be made a part of a 
pleading by annexation and averment; but such copies, un- 
der appropriate averment, may become, and will be consid- 
ered, part of a pleading to which they are attached, unless 
stricken out on motion. Id.........ccceee cece ee eeee aelasecwrete 


An administrator may maintain an action to foreclose a 
real-estate mortgage executed to secure purchase-money 
notes, one of which was made to his intestate, a married 
woman, as an inducement for releasing her dower and 
homestead rights in the mortgaged premises; and the fact 
that the note was, by her direction, delivered to her hus- 
band and never came into her personal possession, is no im- 
pediment to the maintenance of such action. Gruver v, 
WaIkUp ccccaccccne niofefans tere. apie cal. Ce asad Cake th. eiaFelasexera de eeca arelete 


A petition in a suit to foreclose a real-estate mortgage exe- 
cuted to “Western Trust and Security Company,” and by it 
sold and assigned to the plaintiff, did not fail to state a 
cause of action, although the mortgagee’s character as a 
legal entity did not affirmatively appear. Barber v. Crowell, 


Lien of Judgment. 


. A money judgment of a district court becomes a general 


lien upon all the lands of the debtor in the county, at least, 
from the date of its rendition, and a mortgage executed 
upon such lands thereafter will not invest the mortgagee 
with a lien superior to the judgment for anything more than 
the debtor’s homestead interest. Beach v. Reed....... eeeaee 


Merger. 


7. Ordinarily, when one having a mortgage on realty becomes 


the owner of the fee the former estate is merged in the 


243 
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18. 


19. 


20. 


latter, but he may keep his mortgage alive when it is essen- 
tial to his security against an intervening title; and if there 
was no expression of his intention in relation to the matter 
at the time he acquired the equity of redemption, it will be 
presumed, in the absence of circumstances indicating a con- 
trary purpose, that he intended to do that which would 
prove most advantageous to himself. Wyatt-Bullard Lum- 
ber CO. v. Bourke... ccc cece cece cence eee ee nent esate neeresees . 


Payment. Rights of Transferce. 
Where mortgagee agreed to pay with the loan a prior lien, 
failed to do so, but paid the money to an unauthorized per- 
son, and afterward transferred his mortgage, held that the 
failure of consideration was not available to mortgagor as 
against the innocent transferee. Campbell v. O’Connor..... 
Redemption. 
Where an appeal has been taken from confirmation of a 
foreclosure sale and a proper appeal bond executed and ap- 
proved, mortgagor may redeem the realty any time before 
the supreme court affirms the confirmation. Philadelphia 
Mortgage & Trust Co. v. Gustus....... eae eiee Shee ase ice Sisierete 
Taz Liens. 
Plaintiff is entitled to have the amount of all valid tax liens 


_ owned by him, and taxes paid to protect the same, included 


21. 


in the decree foreclosing his mortgage. Learitt v. Bell...... 


In a foreclosure proceeding where a lien is sought to be 
enforced for the non-payment of special taxes, the person 
asserting the lien has the burden of showing its validity. 
Equitable Trust C0. Vv. O'Brieh. ccc cece cece eee e eee eesesenees 


Municipal Corporations. See DrEpIcaTION, 1. QUIETING TITLE, 1. 


1. 


4. 


Annexation of Territory. 
The statute (Compiled Statutes 1895, ch. 14, art. 1, sec. 99) 
authorizes the boundaries of a village to be extended so as 
to inelude adjacent lands, where either they will be ma- 
terially benefited from the annexation, or justice and equity 
require that it be done. Village of Syracuse v. Mapes........ 


. Under the statute (Compiled Statutes 1895, ch. 14, art. 1, sec: 


99) the corporate limits of a village may be extended so as 
to embrace contiguous territory which is in such close prox- 
imity to the platted portion as to have some unity of inter- 
est therewith in the maintenance of municipal government; 
and such territory may be annexed, though the same may 
not have been subdivided into tracts of ten acres or less. 
Id. 
Contracts. Agents. 


. Contract for lighting streets of a city held not assignable. 


City of Omaha v. Standard Oil CO. .ccccssccccscesecccesceces 
A public corporation is bound by the acts and contracts of 


638 
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58 
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Municipal Corporations—continued. 


10. 


11. 


its authorized agents within the scope of their authority. 
Dean v. Saunders County........- ddee ores wees ees as ese ae 


License. Poot Rooms. 


. The legislature, by section 68", article 2, chapter 13a, Com- 


piled Statutes, has conferred upon cities to which said chap- 


759 


ter applies power to enact an ordinance to license and pro- . 
hibit the keeping of billiard and pool tables for hire or gain, - 


and to provide for the imposing of a fine upon a conviction 
of a breach of such ordinance, and also imprisonment in the 
city jail in default of the payment of said fine. In re 
LANGSTON cevccccccccccceccnseesenceeees suidwesaeeies seeeeens 


Ordinance. Invalid Portions. 


. When a city ordinance contains valid and void provisions, 


the valid portion will be upheld if it is a complete law in 
itself, capable of enforcement, and is not dependent upon 
that which is invalid. Id. 


Self-Government. Fire Department. 


. The right of local self-government in cities and towns ex- 


jisted at the time the constitution was framed, and was not 
surrendered upon the adoption of that instrument, but 
vested in the people of the respective municipalities; and 
the legislature is powerless to take it away. State v. Moores, 


. The right to maintain a fire department in a city or town is 


one of the rights vested in the people of municipalities, and 
is to be exercised by them, without legislative interference, 
except to the extent the lawmaking body may prescribe 
rules to aid the people of municipalities in the exercise of 
such right. Id. 


. The act of 1897 (Compiled Statutes, ch. 12a), in so far as it 


assumes to confer authority upon the governor to appoint 


‘fire and police commissioners in cities of the metropolitan 


class, is void, as being an unlawful attempt to deprive the 
people of such cities of the right of local self-government. 
Id. 

Taxation. Equalization. Notice. Streets. Paving. 
Section 69, chapter 12a, Compiled Statutes 1857, construed, 
and field that the presenting to a metropolitan city counc’l 
of such petition as the one required by said section is a 
jurisdictional prerequisite to authorize it to charge by ordi- 
nance the cost of paving streets to the property abutting 
thereon. Leavitt t. Bell... cc cece cece cece e cece eee eeeeeeeeee 


’ 


The phrase “for at least six days prior,” in section 85, chap- 
ter 12a, Compiled Statutes 1887, relating to equalization of 
taxes in metropolitan cities, is not complied with by pub- 
lishing a notice once in the official paper of the city six 
days before the council convenes as a board of equalizat‘on. 
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12. 


13. 


14. 


16. 


18. 


19. 


20, 


el. 


Where the board of equalization of a metropolitan city con- 
venes on the 28th of the month, in pursuance of a notice 
published on the 23d of the month, it is without jurisdiction 
to act, and its proceedings are void. Id. 

Special paving taxes, levied on property by ordinance passed 
by the mayor and council of the city of Omaha, held void, 
because the paving of the streets was not petitioned for in 
accordanee with the provisions of section 69, chapter 12a, 
Compiled Statutes of 1887, relating to improvement of 
streets in cities of the metropolitan class. Jd. 


A metropolitan city council has no jurisdiction to pass an 
ordinance levying special taxes against real estate until, 
sitting as a board of equalization, it has first determined the 
amount of such special taxes to be assessed against such 
real estate as benefits. Jd. 

Equitable Trust Co. t. OBrien... ccc ccc ccc eee cence ees 


. A metropolitan city council, sitting as a board of equaliza- 


tion, has no jurisdiction to determine and fix the benefits to 
be levied as special] taxes against real estate, until it has 
given notice of its sitting as such board, “for at least six 
days prior thereto,” by publication in the ofticial paper of 
the city. Id. 

One seeking to enforce against realty ‘a lien for non-pay- 
ment of special taxes has the burden of showing the validity 
of the tax lien. Id. 


. Whether or not the opening of a street benefits abutting or 


adjacent lots is in such a degree a question of fact that a 
finding of the district court upon conflicting evidence will 
not be disturbed. Kuhns v. City of Omahd..... ccc sec eee ee 


Facts stated, and held sufficient to justify a finding of the 
district court that the alleged Jack of continuity of a street 
did not constitute the parts thereof distinct streets, in such 
sense that for benefits because of an extension of one part, 
the lots abutting upon and adjacent to the other part cou:d 
not be assessed. Id. 


The compensation of appraisers for the assessment of dam- 
ages for the opening of a street licid a proper item to be 
charged against the real property specially benefited by 
such public improvement. Jd. 


Under the provisions of section 69, chapter 12a, Compiled 
Statutes 1891, the costs of making ordinary repairs in street 
pavements cannot be assessed against the abutting lot 
owner, but must be paid by the city. Robertson uv. City of 
OMENG a ascend O64 08s BE REA Eee ee ee Se oe eee eee 


A paving contract which binds the contractor to bear the 
expense for the term of ten years of “all repairs which may 
from any imperfection in the said work or material become 


718 
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22. 


23. 


24. 


necessary within that time,’ does not include ordinary re- 
pairs, nor is said stipulation in violation of chapter 12a, 
Compiled Statutes 1891. Id. 


Where worthless wooden blocks laid on a concrete base have 
been removed from a street and replaced with vitrified brick 
pursuant to a contract with the city, the improvement is not 
an ordinary repair, but a repavement for which a special 
assessment may be levied on abutting realty. Jd.......... 719 
Contract for repaving a street held not to cast on an abut- 
ting lot owner the burden of making ordinary repairs. Id. 
Evidence held to sustain a finding that a certain street is a 
thoroughfare 66 feet wide. AfcCague v. Miller..... siesta of 762 


Necessaries. See PARENT AND CHILD, 2. 


Negligence. See MASTER AND SERVANT, 3, 8-10. 


Wegotiable Instruments. See ALTERATION oF INSTRUMENTS. 


FRAUDULENT CONVEYANCES, 1. HusBpanD AND WIFE, 1. 
MorTGAGES, PLEADING, 8, 9. PLEDGES, 2. Usury. 


1. Where one gave his note in renewal of his past due note 


3 


which had been given partly in consideration of the convey- 
ance to him of ceriain lots by payee, such maker cannot de- 
feat an action on the renewal note, in the hands of an as- 
signee thereof before due, by showing that, at the time said 
renewal note was executed, payee promised to cause im- 
provements to be made which would enhance the value of 
the lois; the time fixed for the performance of such promise 
being subsequent to the date when the note was assigned 
to plaintiff. Nebraska Nat. Bank v. Pennock...csseceseseees 188 


Attorney’s Fees. 


. A provision, in a note, for payment of attorney’s fees in 


ease suit should be brought against the maker will not be 
enforced in Nebraska, though the note was executed and 
made payable in Lowa where the provision was lawiul. Hal- 
lam v. Telleren....... sy od vera) 9-0/8 Gee piwiGn/e Stesetel ewe. b.ONS ase-elarere eeeee 255 
Collections. 

A bank to which a note had been sent for collection may be 
held liable to the owner for the amount due thereon, where 
the bank forwarded the note to another bank which, pur- 
suant to instructions, made collection and credited the pro- - 
ceeds to the former bank, though the collecting bank failed 
immediately thereafter. First Nat. Bank of Omaha v. First 
Nat. Bank Of Molin€........e ec cceceeees Bidle ee aha aePa vase vee 303 


Consideration. 


- Relinquishment by a married woman of dower and home- 


stead rights in her husband’s land is a sufficient considera- 
tion for the execution to her of a note and mortgage repre- 
senting a portion of the price for which such land was sold. 
Gruver V, WAIMUP..cccsccerccccccercacveccseversesccsesesecs Shh 


INDEX. 829 


Negotiable Instruments—concluded. 


5. 


10. 


11 


12, 


Extension of Time. 


A payee who transferred his note cannot afterward extend 
the time of payment. Zobel v. Baucrsachs......cccceeseseee 


Indorsements. Evidence. 


. Where commercial paper is indorsed in blank, the terms of 


the contract may be shown by parol evidence to be ditferent 
from that which the law implies in such cases. Uniled 
States Nat. Bank v. Geer......-+..00 oes sedan ceeeees eneeee 


. A restrictive indorsement in unambiguous language cannot 


be contradicted or explained by evidence resting in parol. 
Id. 


. A certificate of deposit indorsed by the payee, “Pay to the 


order of R. C. O. Cash., for account,” of the indorser, is a 
restrictive indorsement, and vests no general property to the 
paper in the indorsee, but merely constitutes him an agent 
for the purpose of collection; and parol evidence is not ad- 
missible to establish that the transfer of title was absolute. 
Id. 

Interest. Penalty. 


. A provision in a note, for a legal rate until maturity, and, 


if the note should not then be paid, a higher rate from the 
date of the note, is, so far as it provides for a higher rate 
before maturity, in the nature of a penalty and will not be 
enforced. Hallam v. Teller. .ccccacecccercccccccccceccees . 


A note providing for a legal rate of interest until maturity, 
and for a higher, but still legal, rate after maturity, is valid 
and will be enforced according to its terms. Id. 


Party to Action. 
The equitable owner of a negotiable promissory note may 
maintain an action thereon in his own name. Leavitt v. Bell, 


Payment to Agent. 
One claiming the benefit of a payment of a negotiable in- 
strument, to a person other than the owner, who does not 
produce the instrument or have it in his possession, must 
show that such person had authority or apparent authority, 
under the law of agency, to receive payment. Campbell v. 
O'Connor ....65- stateless arwiele So bS afabeeewtnd dalesuaie ew siteee ss state 


New Trial. See Costs, 1. JUDGMENTS, 16. REVIEW, 38, 50-53, 66. 


1. 


Where a verdict in favor of one party is set aside by the dis- 
trict court, and a second trial results in favor of the other 
party, the first verdict will not be reinstated upon a reversal 
by the supreme court of a judgment based on the second 
verdict. Zobel v. BAwersachs.....seseeeecerscceerseecees eee 


2, An order of the district court granting a new trial on con- 


ditions to be performed by the moving party after the ad- 


20 
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New Trial.—concluded. 
journment of the term is valid, and in such case the right 
to a new trial becomes absolute on performance of the con- 
dition. Ogden v. Rosenthal.............- dial ono Bi0.e Weltatere #6 0.60% 


3. An order of the district court construed and held not to be 
a mere declaration of intention on the part of the court, 
but a positive adjudication establishing at once plaintiff's 
right to a retrial of the cause on compliance with certain 
conditions named in the order. [@........cece eens eeeeneee 


4. Where a consideration of questions presented for review re- 
sults in a proper and just disposition thereof, a rehcaring 
should not be granted on the ground that the court did not 
devote sufficient time to an examination of the record and 
to the preparation of an opinion. Bartley v. State......... . 


5. A party who has induced the court to permit him ‘to open 
and close the trial by representing that there was only one 
issue of fact for decision cannot, after an adverse verdict, 
recede from his position and obtain a new trial on the 
ground that there were other questions of fact which should 
have been submitted to the jury. Home Fire Ins. Co. v. 
DOGKOP® 5. ais aia aie ns wne a19:0 6 WEE VS Se Gib. Se EA Sieh 8 SLE BVO 8 IE NE 


6. The trial court is justified in overruling an assignment of 
error in the motion for a new trial unless it can be sus- 
tained in the form in which it is presented. Missouri P. 
BR. CO. OV. PAUNCH cece cece c eter ete cccecnter er se eesssceverase 


7. A party desiring to review misconduct of counsel in argu- 
ment should make an objection, and except to any adverse 
ruling; but where misconduct is so flagrant, and of such 
a character, that neither a complete retraction nor an ad- 
monition from the court can entirely destroy its sinister 
influence, a new trial should be awarded regardless of the 
want of an objection and exception. Chicago, B. & Q. Rk. 


Co. vw. Kellogg........... gb oheuGed lated Peau ave: Se eve wie’ svacel 8S NS lele-G-8rere 
Newspapers. 

Construction of contract for publishing an advertisement in 

a newspaper. Call Publishing Co. v. EGS80N.. cece eueecceees oe 


Non-Residents. See DomICILE. 
Nonsuit. See DismMissaL. 


Notary Public. 
A notary public, by impression of his official seal, must authen- 
ticate his official acts, and a certificate lacking such authen- 
tication is without force. Welton v. Atkinson.........0.0.. ss 


Notice. See Executions, 2-4. Morteaces. 7. Municrpat Cor- 
PORATIONS, 11, 12, 15. Sumsons. TAXATION, 9. 
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Oath. 
Office 
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See EXEcUTIONS, 12, 13. TAXATION, 6. 


and Officers. See JUSTICE OF THE PEACE, 
Bonds. 


. The official bond of a county officer is not void because it 


does not specify or designate the term for which the prin- 
cipal obligee was elected or appointed. Perkins County v. 
Miller 


. The official bond of a county clerk is not void by reason ot 


its being, in form, joint, instead of joint and several as re- 
quired by statute. Id. 


Certification of Election. 


. Where a candidate for a public office has received and holds 


the certificate of election, such certificate is conclusive evi- 
dence of his right to the office until it is judicially deter- 


mined that some other person has a better title. State v. 
Frantz ...... 


. It is the duty of one in possession of an elective office, at 


the end of his term, to surrender that possession to one who 
holds the certificate of election for the ensuing term. Id. 


Evidence of Official Acts. 
A public officer may give evidence of the uniform course of 
business in his ofiice, for the purpose of showing the per- 
formance of an act which it was his duty to perform, but 
concerning which he has no independent recollection. Gate 
City Abstract Co. v. Post 


Removal of Officer. ‘Injunction. 
Injunction to prevent a board having jurisdiction from pro- 
ceeding under charges for removal of an officer held errone- 
ously granted. Cod v, MOOres.....ccccceveeceeee en seceeenees 


. On application for injunction to prevent a board from pro- 


ceeding under charges for removal of an officer, it was /eld 
that the difference in the political affiliations of the parties 
should not be considered. [d....... ccc ccc ce eeeeee oeeeee 


A court of equity should not interfere by injunction to pre- 
vent the removal of an officer when the power of removal 
is vested in a board or officer. Id 


Right to Qualify. 


. The statutory provisions (Compiled Statutes, ch. 10, sec. 


15), requiring any person appointed or elected to a public 
office to qualify at the time and in the manner therein di- 
rected, do not apply to a claimant for an office who, through 
the carelessness, negligence, or willful omission of the pre- 
cinct election boards in the discharge of their duties, failed 


to receive the certificate of election to such office. State v. 
Frantz .cccccceceee 


A candidate who has failed to secure the certificate of elec- 
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Office and Officers—cuncluded. 
tion may qualify and be inducted into office upon estab- 
lishing his claim thercto in a quo warranto proceeding. Id. 


Title. 

11. Title to oftice cannot be tried in mandamus. Kokes v. State, 691 
Official Bonds. See EviprEnce, 14. 
Opening and Closing. See NEw TRIAL, 5. 
Opening Judgments. See JUDGMENTS, 6, 14-23. 
Opinion Evidence. See EVIDENCE, 11, 38. 
Opinions. See Nrw TRIAL, 4. 
Order of Sale. See EXECUTIONS. 
Ordinances. See MunicipaL CORPORATIONS, 6. 


Parent and Child. 

1. Personal services rendered by a child to a parent are pre- 
sumed, in the absence of special circumstances, to have been 
gratuitously rendered; but this presumption may be over- 
come by sufficient evidence tending to establish a contract 
for remuneration. Kloke v. Martin.............4- gesntvinte tee 554 


2. A widow is the natural guardian of her minor child and as 
such is ordinarily liable for necessaries furnished it. J/is-  , 
sourt P. R. Co. v. Palmer..... SAGs a weareiesece Wiens dheie wieieiere seeeeeecees 560 


Parties. See Acrions, 2. CoRPORATIONS, 2, 10, 15. INSANITY. 
MorTGAGES, 15. REPLEVIN, 4. REVIEW, 50. 

1. The assignee of a chose in action is the proper and only 
party who can maintain an action thereon, Crum v. Stantcy, 353 

2. Where no exception is taken to an order substituting a 

party plaintiff, such order cannot be reviewed. Maul v. 
DY ORE sain. e ees abae 8 opie boo 8 ONS 6S 0 RSG CR maemo lee ssia Dwele ws 446 

3. In error proceedings for the review of a final order by which 

the inseparable interests of several defendants are affected, 

all persons interested must be made parties to such proceed- 

ings as plaintiffs or defendants. Collins Mfg. Co. v. Seeds 
Dry Plate Co......ceeeeee SP Sbretaysteoie s ace ateilets oheais Sield arate sted -oea% 576 


Partition. 
Where one accepts lands awarded to him by the provisions of 
a consent decree partitioning realty, he thereby ratifies the 
entire decree; and he may not hold his lands and be re- 
lieved from the burdens imposed by such decree. Clark »v. 
ON GIL CS nc Sie 5 aa Bs tig oS oA Wye Wieia Sh THe WE a we T ISN Avon es Segneiaed Swear bas 202 


Partnership. See CREDITORS’ BILL, 5. 

1. The assets of a copartnership, though insolvent, are not 
held in trust by members of the firm for payment. of firm 
debts, nor has the creditor a lien on such assets. Brown v. 
STOUN cv ecsecrecccccccreccetecsceeees sisistsis. nis see eaeeeeeeee oe. 28 
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Partnership—concluded. 
2. 


Where one partner is indebted to another partner on trans- 
actions of the firm, the creditor has no lien, because of the 
partnership relation, upon the debtor’s individual property. 
Murphy v. Warren......cees alate utavece beaks sieaie 28 aatorerecctantve ie ® senea 


. The assets of an insolvent partnership, dissolved by the 


death of one of its members, are not held in trust by the 
surviving partner of the firm for the payment of partnership 
debts. Fairbanks v. Welshans........ see’. iale wie%e Sie sie bis Sie ese tee 38 


. Firm creditors, merely because they are such, are not given 


a lien by law upon assets of the partnership. Id. 


- On the dissolution of a partnership by the death of one of 


its members the right to the possession and disposition of 
the partnership assets vests in the surviving partner. Id. 


. A partnership, as such, possesses no capacity to take a con- 


veyance of the legal title to real estate. Barber v. Crowell... 


. A lien on real estate to secure an indebtedness may accrue 


to a partnership in its firm name. Id. 


Pavements. See MunicipaL CorPORATIONS, 20-23, 


Payment. See JUDGMENTS, 1. NEGOTIABLE INSTRUMENTS, 5. 


PRINCIPAL AND AGENT, 8. 


1. Evidence held insufficient to establish the defense of pay- 


ce 


ment of taxes. Twinting v. Finlay. .ccccccccccccseccccccuces 


One who receives and appropriates to his own use money 
sent him for a particular purpose will be held to have re- 
ceived and retained it in accordance with the purpose for 
which it was sent. Life Insurance Clearing Co. v. Altschuler. . 


Money sent to a person as a payment cannot, without the 
consent of the sender, be received and held as a bailment, 
Id. 


The collection by a third person of installments of interest 
on a note confers no authority or apparent authority on 
such person to receive payment of the principal when it 
matures. Campbell v. O'Connor... .ccccccevers er eee 


. One claiming the benefit of a payment of a note to a third 


person who does not produce the note or have it in his pos- 
session, must show that such person had authority or ap- 
parent authority, under the law of agency, to receive pay- 
ment. Id. 


Penalties. See NEGOTIABLE INSTRUMENTS, 9. 


Perjury. See JUDGMENTS, 16-19. 


Personal Injuries. See Damages, 1, 2. 


Plea in Bar. See Crimtnau Law, 3, 4. 
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571 
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Pleading. See ALTERATION o¥ INSTRUMENTS. CoNTRACTS, 10. 


1. 


2. 


10. 


CorroRrATIONS, 14. COVENANTS, 1.. INJUNCTION, 3, 4. Mas- 

TER AND SERVANT, 5, 10. MORTGAGES, 15. REPLEVIN, 8. 

SALEs, 6, 

Allegations Undenied. 
Averments not denied by the answer to a petition or to a 
supplemental petition are taken as true, and need not be 
proved. Lonergan v. LONerganr....ccccsccecceveccetencseenes 
All material allegations of new matter in the answer, which 
are not put in issue by a reply, will be taken as true and 
need not be proved. Hquitable Trust Co. v. O'Brien... .sereee 
Amendments. 

Amendments to pleadings should always be permitted when 
in furtherance of justice, and the rulings of the trial court 
in that regard will be reversed when the record presents a 
clear abuse of discretion. Perkins County v. Miller.......... 


. Where a bill of particulars filed before a justice of the peace 


and a petition filed on appeal to the district court declare 
on an account in favor of plaintiff as the original creditor, 
the petition cannot be amended during the trial in the dis- 
trict court, to show that plaintiff claims by assignment. 
Western Cornice & Mfg. Works 0. Meyers .cccscccescsccccscecs 


An amendment to conform a pleading to facts proved is not 
allowable, where it will change the cause of action. Jd. 


. It is not reversible error to refuse to permit a petition to be 


amended on the trial, when such amendment, taken in con- 
nection with the other averments of the petition, did not 
state a cause of action. Bartlett v. ScOtt....ccccccccccacsece 


. An affidavit or petition in replevin may be amended to make 


general statements more definite and specific. Swain v. 
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Copies of Instruments. 


. By section 129 of the Code any instrument for the uncondi- 


tional payment of money only may be attached to and made 
part of a pleading founded thereon, but an action to fore- 
close a mortgage is not based on an instrument for the un- 
conditional payment of money only. Lincoln Mortyage & 
Trust CO. V. HUtcnins...ccccccccccccccccscevscceeecssseceses 


. In an action of foreclosure copies of instruments evidenc- 


ing and securing the debt cannot properly be made a part 

of a pleading by annexation and averment, but such copies, 

under appropriate averment, may become, and will be con- 

sidered, part of a pleading to which they are attached, un- 

less stricken out on motion. Id....... oye sie wieee Kawedics euihier 
Demurrer. 

A demurrer does not reach the commingling of two causes 


of action in a single count, where they are of such character 
that they may be joined. Ponca Mill Co. v. Mikesell.......05 


642 
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Pleading—concluded. ; 

Inconsistency. 

11. Where a petition pleaded a contract made through an agent 
of defendant and also that defendant had adopted and rati- 
fied it, it was held that the averments were not inconsistent, 
the test of inconsistency being that proof of one averment 
disproves the other. People’s Nat. Bank v. Geisthardt.......+ 23 


w 


12, Defendant may plead as many consistent grounds of de- 
fense as he may have. Home Fire Ins. Co. v. Decker......... 346 


13. In a suit on an insurance policy an answer alleging a fail- 
ure to furnish proofs of loss and that plaintiff caused the 
premises to be burned does not present inconsistent de- 
fenses. Id, 

Issues. 

14. Testimony concerning a matter upon which no issue has 
been raised by the pleadings may be excluded. Missowré 
P, R. Co. vu. Palmer....... eee Se Ore seceeeceeeees 560 


Petition. 
15. Sufficiency of cross-petition. German Nat. Bank v. Kautter.. 1038 


16. Petition in an action in the nature of a creditors’ bill held 
not to state a cause of action. Fairbanks v. Welshans....... 362 


17. Where the sufficiency of the petition is not raised before 
trial it will be liberally construed, and, if possible, sus- 


tained. Peterson v. Hopervell. ccc ccccccccccceveaccsccsvessee O70 
Reply. 

18. Where, in the trial of a cause, both parties treat an affirma- 
tive defense as traversed, it will be so considered in the su- 
preme court, though the plaintiff filed no reply either before 
or after judgment. Missouri P. R. Co. v. Palmer....... eevee 559 

Striking Out Matter. 

19. Refusal to strike irrelevant matter from a pleading is not 
reversibie error unless it affirmatively appears that the 
rights of the moving party are prejudiced. Lincoln Mort- 
gage & Trust Co. v. HUtcnin8. .cccccacccevecccerecveees seach otras 159 


20. Where an answer included a general denial and also admis- 
sions accompanied by special denials, it was held that de- 
fendant was not prejudiced by an order striking out all ex- 
cept the general denial. People’s Nat. Bank v. Gcisthardt... 232 


21. Rejection of evidence in support of averments erroneously 
stricken from the pleadings held proper, the ruling on the 
‘ pleadings being the error assailable. Lonergan v. Lonergan.. 641 


22. An order striking from an answer a counter-claim disproved 


by a transcript of a foreign judgment wpon which the suit 
was brought, leld not reversible error. Id. 


Pledges. 
1, Evidence held to sustain a finding that policies of insurance 
in favor of a wife on the life of her husband, admitted to 


836 INDEX. 


Pledges—concluded. 
have been by her pledged for his debt, had been deposited 
as a continuing security, and were not discharged by grant- 
ing him extensions. But see Pledges 2. First Nat. Bank of 
Omaha v. GOOUMAN. 0... c cece cece ee ee eenenee a 


2. A pledge of property by a wife to secure an indebtedness of 
her husband, and to prevent his creditor from enforcing 
immediate payment, will not, of itself, entitle the creditor 
to hold such property as security for further advances to 
the husband; neither will it entitle the creditor to hold the 
property for satisfaction of the original indebtedness, after 
having made a valid contract extending the time for its 
payment; and such an extension, made by a creditor with- 
out the knowledge or consent of the wife, will operate to re- 
lease the pledge. Id 


Police Commissioners. See MunicipAL CorPoRATIONS, 9. 
Pool-Rooms. See MUNICIPAL CORPORATIONS, 5. 


Preferred Creditors. See BANKS AND BANKING, 2. CORPORA- 
TIONS, 8, 


Preliminary Examination. See CriminaL Law, 5-11. 
Prescription. See Hicnways, 1. 
Presumptions. See EvIpeNnce, 17,18. REVIEW, 52. 


Principal and Agent. See Banks AND BANKING, 1. INSURANCE, 5, 
NEGOTIABLE JNSTRUMENTS, 8. REVIEW, 49. 


Dual Cupacity of Agent. 

1. Where a person acted in a fiduciary relation to two con- 
tracting parties having antagonistic interests, and one of 
them was unaware of such person’s fiduciary relation to the 
other, such person, when he seeks in an action at law to 
assert an advantage to himself as against the party igno- 
rant of the dual capacity in which the claimant had acted, 
must show that the advantage claimed was not inequitable. 
DUcsman 0, HALO. ccc cc cccercccecenn enn e ene cence nee tne nes 


Evidence of Relation. 

2, Whether the relation of principal and agent exists between 
two parties is generally a question of fact, and, while it is 
not necessary to prove an express contract between the 
parties to establish such relation, either that must be done, 
or the conduct of the parties must be such that the relation 
may be inferred therefrom. Bankers Life Ins. Co. v. Robbins, 


3. The facts stated in the opinion held ample to sustain a find- 
ing that an agency existed, embracing’ the right to make 
the contract on which the action was grounded. Allsman 
Wu: TRACNIMON Gs vrce are cds Cg ate oA Sa S Oogles bE TAT DOSS Ube le aha eS 


4. The collection by a third person of installments of interest 
on a negotiable instrument confers no authority or appar- 


409 


419 


117 
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Principal and Agent—concluded. 
ent authority on such person to receive payment of the prin- 
cipal when it matures, Campbell v. O’Connor........640+-- + 638 


Officers. Deputy. 
5. Liability of state treasurer for acts of his deputy and clerks. 
Bartley v, State....... ao ieteieS slewaasieeeewe cece nese cee seeeees 296 


Public Corporations, 
6. A public corporation is bound by the acts and contracts of 
its authorized agents within the scope of their authority. 
Dean v. Saunders County..... wea eee ewes ee ee eas i eee es TOO 


Ratification, 

7. The acceptance by the principal, with knowledge of the 
facts, of the fruits of an unauthorized act of an agent is a 
ratification of such act, and relates back to the time of per- 
formance and binds the principal. People’s Nat. Bank v. 
Geisthardt .......... 


Rights of Third Person. 

8. An agent, the fact of agency and the name of principal be- 
ing disclosed, who receives money for his principal which he 
fails to pay to the latter, is not liable to the payer, either 
in an action for conversion or for money had and received. 
Huffman v. NEWMAN... cc cecccnctencvevsccvecsesecesereceeess LAB 


Principal and Surety. See ABSTRACTS OF TITLE. FRAUDULENT 
CONVEYANCES, 1. 


Alteration of Contract. 
1. Where the contract of a surety is altered without his con- 
sent, it ceases to be his contract, and he is no longer bound 
to its performance. First Nat. Bank of Omaha v. Goodman.. 418 


Conditional Obligation. 

2. Where a joint bond is signed by a surety on condition that 
others are to sign it as sureties, it is invalid as to him if 
delivered without compliance with the condition, unless 
obligee received the bond without notice of the condition, 
or such surety, after signing, waived it. Middleboro Nat. 
Bank v. Richards... cccceccsoes Sa a febinns Bee aides secceveeeseee 682 


3. Where a joint bond, signed by a surety on condition that 
others are to sign it as sureties, discloses on its face, when 
delivered, such an irregularity as to cast on obligee the duty 
to inquire as to one of the requisite signatures, and he fails 
to do so, a breach of the condition may be a ground of de- 
fense to such surety in a suit on the bond. Id. 


4. A surety may insist on compliance with his contract that 
he signed a bond on condition it should also be signed by 
other sureties; and such a condition is not satisfied by sub- 
sequent ratification of a signature written by an unauthor- 
ized person. fd, 
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Principal and Surety—concluded. 
Construction of Contract. 

5. A surety is entitled to stand upon the strict terms of his 
contract, and is bound only to the extent and in the manner 
pointed out in his obligation. First Nat. Bank of Omaha »v. 
Goodman ..... elavelnereigr ai aighaeians S steleis are -sibislo-e'¥ we wieieskie' e's dieie Seceia seis 418 

6. In ascertaining the extent to which a surety has become 
obligated, unreasonable and overstrained constructions 
should not be adopted. Id, 

7. A contract of suretyship is to be given a fair and reasonable 
interpretation, in accordance with established rules, with a 
view of determining upon what proposition the minds of 
the contracting parties have met. Id. 


Priorities. See MorRTGAGES, 16. 

Privileged Communications. See WITNESSES, 8. 

Process. See SUMMONS. 

An order of sale headed, “The State of Nebraska, County of 

Gage, to the Sheriff of said County,” complies with section 
24, article 6, of the constitution, providing that “All process 
shall run in the name of the state of Nebraska.” Hoyt v. 
Little ...... ib wlel ose arerecu a acee Royce e ned tieetaner wr wekaevewecrer OL 


Promises. See ConTRACTS. 
Protest. See TAXATION, 8, 9. 
Public Lands. See ScHooL LANDS. 
Publication. See Summons, 1, 2. 
Quantum Meruit. See ESTOPPEL, 3. 


Questions for Court. See MUNICIPAL CORPORATIONS, 17, VOLUN-. 
TARY ASSIGNMENTS, 5. 


Questions for Jury. See CrimInaL Law, 3. SALES, 2. WITNESSES, 3. 


Quieting Title. 

1. Where a city asserts the existence of a public street, and 
seeks to have its title thereto quieted and confirmed as 
against the general owner of the Jand, it must show aftirma- 
tively every fact essential to the establishment of its claim. 
Lewis v. City of Lincoln....... Cb Rae aed Pe ee et hinneSn Gal nh Oem 2 

2. Evidence held to sustain a decree quieting title to realty. 
Brown v. Murphey....... sib ie fe necetaane Sige oee Sisisreteis aes Swcsxeteieleras OL 


Quitclaim Deeds. See DEEDs, 4, 5. 


Quo Warranto. See MANDAMUS, 5. OFFICE AND OFFICERS. 
The district court has jurisdiction in an action in the nature 
of quo warranto to hear and determine conflicting claims to 
a public office. State v. Frant2......c ccc ecsccccececeveevens 167 


Railroad Companies. See EMINENT Domatn, 2, 3, 4, 
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Ratification. See ALTERATION OF INSTRUMENTS. CORPORATIONS. 
16. PARTITION, PRINCIPAL AND AGENT, 7, PRINCIPAL AND 
SURETY, 2-4. 


Real Estate Agents. See Factors AND BROKERS, 
Reasonable Doubt. See INsTRUCTIONS, 14. 
Receipts. See EVIDENCE, 15. 


Receivers. . 

1. A receiver will not be appointed for a corporation, at the 
instance of a stockholder, merely because of a difference 
of opinion between him and the officers, or the holders of a 
majority of the stock, as to the proper policy of managing 
the corporate affairs. Ponca Mill Co. v. Mikesell........+00 

2. A receiver may be appointed for a corporation at the in- 
stance of a stockholder when it is shown that the officers 
and the holders of a majority of the stock are fraudulently 
mismanaging the corporate business, converting its prop- 
erty to their individual use, and abusing their powers to the 
injury of other stockholders. Id. 


Redemption, See ExEcuTions, 18-20. 


Reformation of Instruments. 

On facts disclosed by the record held that a mortgagee who 
purchased the real estate sold at judicial sale to satisfy the 
decree foreclosing his mortgage was not entitled to have 
the decree and sheriff’s deed reformed so as to include 
therein lands not adjudged by the decree to be subject to 
the lien of the mortgage. Beach v. Reed....cscsscccecccaces 


Registration. See MorraaceEs, 10. 
Rehearing. See NEw TRIAL, 4. 
Relation. See PrinctpAL AND AGENT,7. REPLEVIN, 1. 


Remittitur. 
Judgment for $9,000 for personal injuries held excessive and 
the filing of a remittitur for $2,500 made a condition of 
affirmance. Chicago, B. & Q. R. Co. v. Kellogg... cscsesccene 


Replevin. See JUDGMENTS, 3. 
Amendment of Affidevit. 

1. An affidavit or petition may be amended to make general 
statements more definite and specific, and the amendment 
may relate back to the inception of the cause. Swain v. 
BSOUGE. occ ccsceveersecvcciscepecss teaseveseescvedesactiacess 

Dismissal. 

2. Dismissal of plaintiff’s action and an order to impanel a jury 
to ascertain property rights of defendant and damages 
held a final judgment as to plaintiff. Id. 

Bond. Liability of Sureties. 
3. The obligation of the sureties in the undertaking, by virtue 


98 


605 


749 


687 


840 


INDEX. 


Beplevin—concluded. 


of which the plaintiff in replevin obtains possession of prop- 
erty taken under the writ, is to the party or parties obligees 
to whom the judgment on the issues accords a recovery. 
Pilger v. Marder....ccccccscccecscves fee eee e een eteeees sewers 


Where there are two or more defendants and the property 
has been taken under the writ and delivered to the plaintiff 
after execution by sureties of the prescribed undertaking, 
if, by the judgment, the entire property is awarded to one 
defendant, the rights thus accorded may be enforced in an 
action by such defendant alone, without a joinder of other 
parties named obligees in the undertaking. Id. 
Judgment. 
By a judgment in replevin a part of the property may be 
awarded to each of two defendants. Id. 
Lien of Creditor. 

In replevin prosecuted by one who claimed the right of pos 
session of goods as against a sheriff who held them under 
writs of attachment it was prejudicially erroneous to in- 
struct the jury that a creditor has an equitable lien on prop- 
erty owned by his debtor merely because the relation of 
debtor and creditor exists between them. Brown v. Sloan.. 


Ownership. Pleading. 


. In replevin, where plaintiff bases his right to possession of 


the property upon a special ownership by virtue of a chat- 
tel mortgage, he must plead the facts which create such 
special ownership and right to possession. Pawton v. Learn, 


. An allegation of general ownership and right of possession 


cannot be proved by introducing in evidence a mortgage on 
the chattels replevied. Id. 


. Evidence held not to establish an absolute ownership of the 


property in plaintiff. Id. 


Residence. See DomIcrLE. 


Res Judicata. 
1. Where plaintiff in attachment seizes a resident’s property 


2 


3 


as that of a non-resident and sells it under a judgment ren- 
dered on constructive service, defendant, in absence of an 
appearance, may attack such judgment in a later suit by 
him wherein the attachment plaintiff invokes such judg- 
ment asa defense. German Nat. Bank v. Kautter.........6-. 


In replevin all who are parties are bound by the judgment. 
Pilger v. Marder... ...ccccecees ote eeseens avlede SES bayer ete veces 


An order of a county board allowing or rejecting claims 
against the county has the force and effect of a judgment, 
and is conclusive unless vacated or reversed on appeal. 
TAylor V. DQUCY..ceccccrecccceccgectscccctseessecerseeserage 


114 
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Res Judicata—concluded. ’ 

4. When a decree is entered conforming to the agreement and 
consent made in open court of all the parties to the action, 
the court having jurisdiction to enter such decree, then no 
party to that decree, nor one claiming under such party, can 
be heard to question it except for fraud or mistake, even - 
though the pleadings would not support the decree had 
the action been contested. Clark v. Charles......eceeseesess 202 


5. Where an order of a county board disallowing a claim 
against a county has been reconsidered, such disallowance 
will not operate as an adjudication of the claim. Dean v. 
BQunders County... ccccccccccacccccccccccsccevcssccsscsssess TH0 


Review. See Costs, 2, 3. Inrants, 6, 7. INSTRUCTIONS. 

1. There being no evidence of the garnishment alleged by 
plaintiff and denied by appellees, and the proofs failing to 
disclose that the garnishee has in hands any money for 
which he is liable to account, it is not deemed necessary to 
retain the case merely to settle the matter of garnishment. 
Lewis v. Holdrege..cccvccvccccccvcccsencscecescsecece i essieviee, Lee 


2. In a case appealed from the county court to the district 
court, plaintiff may allege damages in a greater sum than 
was claimed in the county court, provided the amount al- 
leged in the district court be within the jurisdictional limit 
of the county court. People’s Nat. Bank v. Geisthardt........ 232 


3. Objections to confirmation of judicial sale held not founded 
on facts disclosed by the record. Wagenknecht v. Seeley.... 769 


Abstracts. 

4. Under section 1 of rule 2 (52 Neb. ix.) the agreed printed ab~ 
stract must be complete in itself, without reference to the 
transcript, and, when error does not affirmatively appear 
from an examination of such abstract, the judgment sought 
to be reviewed will be affirmed. Grand Lodge Ancient Order 
United Workmen v. Higgins....... Oe POR ee Gia veadeees TEL 


Appeal and Error. 

5. An appeal will not lie to the supreme court from the judg- 
ment of a district court rendered in an action purely legal 
in its nature. Collins v. City of OMANG. 2... cece e cee ees weeeee 208 

Arguments of Counsel. 

6. On review comment made by counsel in argument to the 
jury, with reference to a matter in evidence, will be pre- 
sumed to have been made for a proper purpose and within 
the limits of legitimate argument, the contrary not appear- 
ing. People’s Nat. Bank v. Geisthardt.......... aie Wo: ete ee ay ore 232 


%. A party desiring to review misconduct of counsel in argu- 
~ ment should make an objection, and except to any adverse 
ruling; but where misconduct is so flagrant, and of such a 
character, that neither a complete retraction nor admoni- 
tion from the court can entirely destroy its sinister influ- 
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Review—continued. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


1%. 


ence, a new trial should be awarded regardless of the want 
of an objection and exception. Chicago, B. € Q. R. Co. v. 
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Assignment Pending Appeal. Esteppel. 
One who assigned his interest in a judgment pending appeal 
therefrom, filed the assignment in the case, and afterward 
brought suit on the appeal bond, held estopped from urging 
that the assignment was incomplete because there was no 
proof of assignee’s acceptance. Crum v. Stanley........... 


Assignments of Error. 


. Assignments of error as to erroneous admission of testi- 


mony, as to improper cross-examination, and as to incorrect 
order of introducing evidence in trial to court, held without 
force. German Nat. Bank v. Kautter..ceccccecccccccesssccve 


An assignment of error relating to a group of instructions 
where the ruling as to any one of the group against which 
the assignment is directed is without error, may be over- 


ruled. National Masonic Accident Ass’n v. DAY. ...cecceceves 
Kloke 0. Martin ....ccccccccccescceeee Livia deh sic vemos em terels 
Missouri P. R. Co. v. Palmer. c.ccccccvcccnccvcccscvccvcceeves 


To entitle instructions to be reviewed they should be sepa- 
rately assigned in the motion for a new trial, as well as in 
petition in error. Flower v. Nichols... ..csecccccevcrescosees 


The rulings on the admission of testimony cannot be re- 
viewed unless the same were either by general or specific 
assignments called to the attention of the trial court by the 
motion for a new trial. Id. 


An assignment in a petition in error that “the court erred in 
overruling the motion for a new trial” cannot be consid- 
ered when the motion is based on several distinct grounds. 
Bradley v. Slater... .ccssccccscccccnracccrscccsccecccsssstens 


An assignment of error, that “the court erred in overruling 
the motion for a new trial,” is too indefinite, where there 
are several grounds of error set forth in such motion. Alls- 
MAN V. RiChMOnd...cccccccccccrvecseccenccssccerscvecesceses 


An assignment of error that the district court erred in ad- 
mitting the evidence of certain witnesses will be overruled 
if any of the evidence given by such witnesses was com- 


petent. Id. a 


Alleged errors will not be reviewed, unless assigned in the 
petition in error with such definiteness as to clearly indicate 
the particular ruling complained of. Id. 


An assignment of error as to admission of evidence must 
specifically designate the ruling of which complaint is made. 
Dawis v, Ot0e COUNY...cececcrgececcegecccacsgcsoncgececsens 
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Review—continued. 
Bill of Exceptions. 
18. In the absence of a bill of exceptions, instructions will be 


19. 


20. 


22. 


23. 


24, 


25. 


26. 


27. 


28. 


29. 


30. 


presumed to be free from error, unless they contain state- 
ments of the law which could not be correct in any possible 
case made by the proofs under the issues. Home Fire Ins. 
Co, vu. Weed......... ob aoe dvelelelete oe 


When a bill of exceptions has been quashed, no question 
will be considered a determination of which necessarily in- 


.volves an examination of the evidence adduced in the trial 


court. Id. 


If a bill of exceptions discloses that important evidence has 
been therefrom omitted, authentication of the bill that it 
contains all the evidence will not control, and in such case 
the finding will not be disturbed as unsupported by the evi- 
dence. Alling v. Fisher....... siaata Oathalore averess 


er ee ee ee 


. A finding of the trial court on a question of fact cannot be 


reviewed in the absence of a bill of exceptions. Mills v. 
Hamer 


Court. Consideration of Qtestions. 
The length of time devoted by the court to an cxamination 
of a case is not the standard for testing the sufficiency of 
the court’s consideration of questions presented for review. 
Bartley v. State. .sccceccccccccccsvorsssccesssssvsscnvaceeees 


Dismissal. 
On facts stated in opinion held that appellant was entitled to 
dismiss her appeal. Tuttle v. City of Omaha........ 


Evidence. 


843 


146 


239 


445 


295 


55 


Evidence held to sustain a decree quieting title to realty. 


Brown v. Murphey.....0+ cen eceoeneccace 


Oe ee a) 


A party who brings a case to the supreme court by appeal 
impliedly consents to submit the issues for decision upon 
the evidence actually in the record. Alling v. Nelson..... 


Where a case is tried to the court without the aid of a jury, 
jt will be presumed that the court did not consider improper 
evidence. Knight v. Darby...sscccceess eee eerees oe eesceeeene 


Where a case is tried to the court without the aid of a jury 
the admission of improper evidence is not prejudicial error. 
Alling v. Nelson.......05 see bneler'avtte, sal 


vena eereee er re 


The rulings of the trial court rejecting evidence tendered by 
a party cannot be reviewed by the supreme court on appeal. 
Id. 


An appeal in an equity case will not present to the supreme 
court for review the rulings of the trial court excluding or 
admitting evidence. Village of Syracuse v. Mapes 


Admission of eyidence as to quality of goods sold, held not 


81 
161 
16 
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Review—continued, : ‘ 
prejudicially erroneous in an action for damages for false 
representations. Darner v. Daggett. ......ccccccevueceeneeee 198 


31. The supreme court will not weigh conflicting evidence, nor 
pass on the credibility of witnesses. Bartictt v. Scott...... . 477 


32. Where the verdict is the result of conflicting testimony, a 
judgment based thereon will not be reversed on the ground 
that the evidence is insufficient. Home Fire Ins. Co. v. 
DCCN CR <5 1 a5 See ieee etw che i ATE OE EEG ache Rcdaa Sy a aiebieda aves tietay eautels 346 


33. The finding of a jury on conflicting evidence will not be 
disturbed, unless clearly wrong. Allsman v. Richmond...... 540 


34. A judgment will not be reversed on account of a mere dif- 
ference of opinion between the supreme court and the trial 
judge or jury regarding the weight of evidence. Missouri 
P. BR. C0. V. PAIMEP. occ cece cee cence en tans Sind Shawasew ei ese 560 

35. Where the evidence is insufficient to sustain the findings be- 
low the judgment may be reversed. Kokes v. State......... 691 


36, A finding based on conflicting evidence will not be dis- 
turbed. Robertson v. City of OMARA...... 6... cece cece wees « 719 


37. A judgment based on a verdict supported by sufficient com- 
petent evidence will not be disturbed. Shafer v. Whiting.... 756 
Exceptions. 
38. To obtain a review of points presented below by motion for 


a new trial there must be an exception to the overruling of 
the motion. Devries v. SQuire... ccc ccc cece cccrencccees ceceee 438 


39. Where no exception is taken to an order substituting a 
party plaintiff, such order cannot be reviewed. Maul v. 
Dremel vss... $6 a Fbrd sgeaieinnce: oa Sra greece Ke sae sv eceennes erseee 446 

Final Order. 

40. Dismissal of plaintiff's action of replevin and an order to 
impanel a jury to ascertain property rights of defendant 
and damages, held a final judgment as to plaintiff. Swain 
Do SAUAGCrsesrvvcaccvcsvccerercsseces 


Harness Error. 

41, A repetition of a proposition of law in the instructions is 
not reversible error, unless it appears that it operated to the 
prejudice of the unsuccessful party. Chicago, R. I. & P. 

B. CO. UV. SEU. ccc ccc cee ecceeevereescseeecencccctsocesecces 137 


42. Refusal to strike irrelevant matter from a pleading is not 
reversible error unless it affirmatively appears that the 
rights of the moving party are prejudiced. Lincoln Mort- 
gage & Trust Co. v. Hutchins... cc ccc ccc ccc cece ccc ceccecscece 159 


43. A judgment will not be reversed for the giving of an in- 
struction which could not have prejudiced the complaining 
party. Flower v. Nichols........... Sede oD diate Meee ois seeees 314 


44. Where it appears that the evidence of an absent witness, if 
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45. 


46. 


47. 


48. 


49, 


50. 


51. 


52, 


53. 


given on the trial, could not possibly change the result, an 
order refusing a continuance to obtain his testimony, if 
erroneous, would not be prejudicially so. Life Insurance 
Clearing Co. vt. AUSCRULEN. ook. ccc ccc ccc nee cee rece e certs 


An order striking from an answer a counter-claim disproved 


by a transcript of a foreign judgment upon which the suit. 


was brought, eld not reversible error. Lonergan v. Loner- 
GON ~ econ care iplekhcaeSFe whardsa Gor eG Rtas Ad ESA A 0 he OA OLD UNSW O Rare Be e 


Issues. 
On appeal to the district court the cause must be tried with 
the issues unchanged. Western Cornice & Mfy. Works v. 
MOYER 6 cian tin ed Veg babies 8% ori eChvecaiarete: alata aye ein. Osrere Soe C15 


Jurisdiction. Time to Appeal. 
To invest the supreme eourt with jurisdiction to review on 
error a judgment of the district court a petition in error 
must be filed within one year after rendition of the judg- 
ment sought to be reviewed. Collins v. City of Omaha...... 6 


The rule whereby the right to appeal from the county court 
or a justice of the peace is not destroyed by failure to per- 
fect the appeal within the time limited by law, where the 
delay is caused solely by the default of the officer, relates 
only to the failure of the officer to perform a duty imposed 
upon him by law. Van Sant v. Francise0..... cc cece eee snes 


Where a county judge’s neglect to perform an act not im- 
posed by law results in appellant’s failure to perfect an ap- 
peal within the time limited by statute, the neglect is at- 
tributable to appellant. Jd. 
New Trial. 

Where several defendants join in a single motion for a new 
trial, and also join in the petition in error, an affirmance as 
to any one of them requires an affirmance as to all. Knight 


urict court, and a second trial results in favor of the other 
party, the tirst verdict will not be reinstated upon a reversal 
by the supreme court of a judgment based on the second ver- 
dict. Zobel v. Bauersachs.... cc cc ccc c cece cece ccc eeeeeenes 


In reviewing without a bill of exceptions an order granting 
a new trial on a motion alleging insufficiency of evidence 
and several other grounds, it may be presumed, the reasons 
for the action of the lower court not appearing, that the 
evidence was insufficient to support the judgment and that 
the motion was sustained for that reason. Bradley v. Slater, 


Rulings of the court below during the trial, instructions 
given and refused, and the sufficiency of the evidence to sus- 
tain the verdict, to be available must have been raised by 
the motion for a new trial, Hake v. Woomner...eccee ence ees 
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20 
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Order of Reversal. Effect. 

54. The supreme court may remand a cause for further pro- 
ceedings in disregard of a stipulation fixing the amount for 
which judgment should be rendered in case of reversal, 
where subsequent proceedings may have avoided the stipu- 
lation in whole or in part. Kendall v. Garnedts....cesseeveee 


55. Where a decree in favor of plaintiff foreclosing a mechan- 
ic’s lien is reversed on an appeal by defendants, and the 
cause remanded for further proceedings, the situation of 
plaintiff is the same as if his rights had never been tried. 
Badger Lumber Co. v. Holmes....eeceves Sibert adie wield Sere aieialerersss 


56. An order for the restitution of money paid pursuant to the 
direction of an erroneous judginent cannot be made after 
such judgment has been reversed and the action dismissed. 
Anheuser-Busch Brewing Ass’n v, Hier... ..cceeee sreia-aeaveceeretaierare 


Parties in Appellate Court. 
57, A taxpayer may prosecute an appeal to the district court 
from the decision of a county board in the allowance of 
claims. Taylor UV. DAVveY cc ccccccccceccccesccceeaseceeversens 


58. In a proceeding in error to review a joint judgment, all par- 
ties to the judgment must be made parties in the appellate 


court. Collins Mfg. Co. v. Seeds Dry Plate CO..s.sseceevsees 


Pleadings. 

59. Where, in the trial of a cause, both parties treat an affirma- 
tive defense as traversed, it will be so considered on review, 
though the plaintiff filed no reply either before or after 
judgment. Missouri P. R. C0. v. PAlMCr..secssseaceneeceenes 


Presumptions. 

60. In the supreme court, in reviewing cases, the transcript be- 
ing silent as to matters before the district court, it will be 
presumed that the facts there disclosed were of such char- 
acter as to warrant the judgment rendered. Alling v. Fisher, 


61. From the fact that a judgment has been assailed in an ap- 
pellate proceeding, it will not be presumed that the ae 
ment was superseded. Lonergan v. Lonergan..... Sewwelaa-aw 


62. Where the journal entry of a ruling recites that a party 
noted an exception to the order, it will be presumed that he 
was present in person or by counsel. Royal Trust Co. v. Ex- 
change Bank..... 4 O85 erelaserdis Uae dotel ou ane ei es aGdaldg weiele a ease oes 


Stare Decisis. 

63, The determination of a question presented in reviewing pro- 
ceedings below becomes the law of the case, and, ordinarily, 
will not be re-examined on review of the proceedings on a 
second trial in the lower court. Omaha Life Ass’n v. Ketten- 
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473 
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559 
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Supersedeas. 

64. Where an appeal has been taken from confirmation of @ 
foreclosure sale and a proper appeal bond executed and ap- 
proved, mortgagor may redeem the realty any time before 
the supreme court affirms the confirmation. Philadelphia 
Mortgage & Trust Co. v. QUstus..ccccceccceccccccceccseescoece 435 


Transcript. 
65. A transcript of the proccedings in the particular case 
wherein judgment was rendered is a necessary part of a rec- 
ord to review such judgment. Tutile v. City of Omaha....... 55 


66. A paper included in the transcript purporting to be a mo- 
tion for a new trial will be disregarded, unless authenti- 
cated by the certificate of the clerk of the district court. 
HK V. WOOUNEr ssc cccececccarecevesceresesenseees see eeeeeee 471 


67. It is the duty of a county judge or justice of the peace to 
make out a transcript, and, on demand, to deliver it to ap- 
pellant or his agent, but the demand and delivery should be 
at the office of the officer; and it is not his duty to deliver 
the transcript at some other place, by mail or messenger. 
Van Sant v. Francisco. ...cccccvecvevccccaceccsecseescesseess 650 


68. Filing in the supreme court original papers and pleadings 
used below is not a compliance with the statute requiring 
a transcript. Royal Trust Co. v. Exchange Bank............. 663 


69. A proceeding in error may be dismissed where the tran- 
script does not contain a copy of the judgment below. 
Casler Vv. NOrdgren.cacacccccccccccevevccercerccessccssseseess G69 


Robbery. 
1. Whether accused at the time of the assault, by reason of be- 
ing intoxicated, was incapable of controlling -his will and 
forming and entertaining a felonious intent is a question 
for the jury in determining whether accused is guilty of 
the crime charged. Latimer v. Staté.......ssseee co eeeseeee 610 


2. The taking of money or property from the person or cus- 
tody of one assaulted with a felonious intent on the part of 
the accused to steal the same is an essential ingredient of 
the crime of robbery. Id. 


‘Sales. See EvipEncr, 3. : 

1. In an action on a contract for the sale of “all patterns that 
are staple and down to date,” where no criterion was fixed 
by which to determine what patterns came within that de- 
scription, it was error to exclude evidence of competent wit- 
nesses regarding the standard usually adopted by the trade 
in selecting and purchasing such patterns. Hayden v. Fred- 
CVICKSON oo ccc cec cer ccerecccncenseccesseececscsesesensessses 156 


2. Evidence held sufficient to require a submission of the case 


848 INDEX. 
Sales—concluded, : 

to the jury on an issue as to whether goods came within 
the description in the contract of sale. Id. 


3. In a suit for damages because of seller’s false representa- 
tions as to correctness of invoice of goods sold, held no pre- 
judicial error in permitting a witness to testify that certain 
goods were old when the fact was important in determin- 
ing their real value tested by the invoice, the jury after- 
ward having been instructed that it should not take such 
evidence into account as furnishing a basis for recovery be- 
cause of the quality of the goods being defective. Darner 
DV. DAGYCHE cece cc ccceecneencenrene nese enee ener ee ner veeaeene 198 


4. In an action of trover against a mortgagee of goods by one 
claiming to have purchased from the mortgagor prior to the 
mortgage, evidence held to sustain a finding that the con- 
tract relied on was executory and that title had not passed. 
Simpson v. State Bank of Ceresco.........ee cece be Se Srasiveereeestets 240 


5. In an action for damages for inducing the purchase of prop- 
erty by false representations an offer of plaintiff to com- 
promise before suit was brought is incompetent evidence. 
Boice 0. Palmer cc ceciccecesavcuretecvessesesecsucsevacs ceeee 389 


6. To maintain an action at law for the purchase price of cor- 
poration stock plaintiff, ordinarily, must plead and prove 
a delivery or tender of such stock before the bringing of his 
suit. Bartlett v. Scott. cccscccccercccscscereeceeer erevececee ATT 


School Lands. 
1. The rights of a lessee of state school lands are to be deter- 
mined by the law in force governing the leasing of school 
lands at the date of the execution of his lease. State v. 
WENZCL o.0 c8 Coke Sei ee ees esa sleise tosis ae sews eco bwessewsens - 210 


2. By section 1, chapter 71, Session Laws 1897, the state with- 
drew from sale all its unsold and unleased school lands, and 
the school lands leased prior to the taking effect of the act 
of 1879 (Session Laws, p. 110), the lessees of which had not 
availed themselves of the privilege of purchasing prior to 
the taking effect of the act of 1897. Id. 


3. The act of 1879 (Session Laws, p. 111, sec. 2), granting to 
the lessees of school lands the privilege of purchasing the 
same at private sale, was a mere offer or option to such 
lessees which the state might withdraw at any time before 
its acceptance by a lessee whose lease antedated the passage 
of such act. [d. 


Schools and School Districts. See Doxi{cILE. 

1. Non-resident pupils are not entitled, either under the pro- 
visions of section 4, subdivision 5, chapter 79, Compiled Stat- 
utes, or section 3, subdivision 6, of the same chapter, to at- 
tend the public school without payment of tuition. State v. 
Sehool Districts. cc cccccccacsscccscvcses 


sete eeeccccccecccones Olt 
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Schools and School Districts—concluded. 

2. No cause of action will accrue to-a school district, as a cur- 
poration, against the county superintendent for the manner 
in which he may change boundaries of such district. School 
District v. School District. .ccccccccccesccccccecesesscaes Siaiere 


Seal. See Norary PuBLic. 
Section-Lines. See Higuways, 2. 
Sentence. See CRIMINAL Law, 2. 


Set-Off and Counter-Claim. See NEGOTIABLE INSTRUMENTS, 1. 
PLEADING, 22. 

1. Where the answer in a suit to recover damages for a breach 
of contract presents an equitable counter-claim, which is 
traversed by a reply, the issues of fact thus arising are 
triable to the court without a jury. Hotaling v. Tecumseh 
Nat. Bank.........06 Venes wees baa wiee ose sheen eee en ne eeee 

2. In an action by a stockholder of an insolvent corporation 
to enjoin an execution sale of realty which had been pur- 
chased by him from members of a firm against whom de- 
fendant had recovered the judgment on which the execution 
was issued, an answer charging that all stockholders were 
liable for payment of the debt which was the basis of the 
judgment and asking that they be brought in and required 
to pay the same, held not to constitute a counter-claim. 
WER VU. FAM. ccc c cc ncccnr ewer ceenecaeresvacerenscesesecees 

3. Plaintiff’s right to dismiss his cause does not control de- 
fendant’s right to proceed to the trial of a set-off or counter- 
claim properly pleaded in the answer. Adams v. Osgood.... 


Sheriffs and Constables. See EvipENCcE, 36. EXxEcuTIONS. VOoL- 
UNTARY ASSIGNMENTS, 3. 


Sheriffs’ Deeds. See EXECUTIONS. REFORMATION OF INSTRUMENTS, 
Sheriff’s Return. See Summons, 4. 

Special Assessments. See MUNICIPAL CORPORATIONS, 10, 13, 16. 
Special Findings. See TRIAL, 6-10. 


Specific Performance. 

A court of equity cannot enforce a mortgage by deposit of title 
deeds because the loan which the deposit was made to se- 
cure has been actually received by the depositor. Bloom- 
field State Bank 0. Miller. .cccccccccccscccccersccecsvesereses 


Stare Decisis. See REVIEW, 63. i 
State and State Officers. See ScHoot Lanps. 


Statute of Frauds. 
1. The exception of the statute of frauds with regard to 
estates arising by act or operation of law does not em- 
brace cases where the creation of the estate depends solely 


58 


716 
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Statute of Frauds—concluded. 


on the intention of parties to a contract. Bloomfield State 
Bank v. Miller... .ccccceeees seeees OO i Cece e ween cone neeee 


. That portion of our statute of frauds which brings within 


its-inhibition verbal or unsubscribed agreements which by 
their terms are not to be performed within one year from 
the time of making does not extend to agreements wholly 
performed on one side within ‘the year. Kendall v. Garacau, 


. The grantee in a deed, though he does not subscribe the 


same, is bound by a covenant to pay a mortgage not due for 
more than a year after the delivery of the deed. Id. 


Statute of Limitations. See LimiTaTIONS OF ACTIONS. 


Statutes. See EXECUTORS AND ADMINISTRATORS, 4. MUNICIPAL 


— 


ao 


= 


CORPORATIONS, 6. 
Where there was an abortive attempt by subsequent legisla- 
tion to limit the operation of an existing statute, such stat- 
ute must be deemed to have the force it would have p_s- 
sessed if no limitation of it had been attempted. Burker 
GC. Potters cceecccenee sig eithe Wibratene Gisieaie tale wee eee e neta neeeeees 
A law authorizing a city to charge the entire cost of paving 
a public street to abutting property-owners should be 
stvictly construed. Learitt vr. Bellic ccccceeceweeeceeeeeeenes 


. When the legislature, in a statute, employs language which 


has elsewhere received a fairly well settled construction, it 
will be presumed that such construction was in the contein- 
plation of the legislature, and expresses the true meaning. 
Kendall U. GArn€dte ccc cccccnccccneereacencsereeene essen reces 


A statute is unconstitutional when it is repugnant to rights, 
express or implied, retuined by the people. State v. dfoores, 


. To justify the courts in declaring a statute invalid it is not 


essential that it should contravene some express provision 
of the constitution. Id. 


An act inhibited by the general scope and purpose of the 
constitution is as invalid as though forbidden by the letter 
of that instrument. Id. 


. An unconstitutional act is as ineffectual as though it had 


never been passed, and its invalidity dates from its cnact- 
ment, and not from the time it is declared to be void. 
Boales Vv. Ferguson. .coccccccsccccccnvccscccvncces Behe afete ee 9 ahs 


Stay of Execution. See ExEcuUTIONS, 23. 


Stipulations. See BILL oF EXcEPTIons, 1. REVIEW, 54, 


Stockholders. See CorroraTioxs. 


Streets. See DEDICATION, 1. MUNIcIPAL CORPORATIONS, 10, 13, 


16-24. QUIETING TITLE, 1. 


Subscription. See Trusts, 2. 
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Substitution. See Parrrss, 2. 


Summons. See ATTACHMENT, 4. INSURANCE, 3, 4. 

1. Service by publication should be quashed on motion, where 
the notice requires defendant to answer on or before the 
second, instead of the third, Monday after the fourth publi- 
cation. Calkins v. Miller... 0c. ccc ccc cece eens scene seseeeee 601 


2. Published notice taking the place of a summons must in- 
form defendant on what date he is required to answer,— 
the date fixed by the Code; and neither the clerk nor the 

_ court is invested with any discretion with respect to the 
time notice shall be published, what it shall contain, or on 
what date defendant shall be notified to answer. Id. 


3. Refusal to enter a personal judgment against one upon 
whom only constructive service had been made, held proper. 
Campbell v. O'CONNOr....... eee eee ee ee ee eee . 638 


4. An officer’s return on the back of a summons that he served 
tne same “on C., one of the defendants herein,” is sufficient 
evidence of service on J. C. who was named in the writ as a 
defendant. Gate City Abstract Co. v. Post. .......6- dio hatinie’se gt C43 


Supersedeas. Sce REVIEW, 61. 
Suretyship. See PRINCIPAL AND: SURETY. 


Taxation. See MUNICIPAL CORPORATIONS, 10-24, 


Evidence of Levy. 
1. A tax receipt is insufficient to establish a levy ane id 
the pleadings. AdadmMS V, O8GOOd.........seceeee renee weeeee 7167 
Foreclosure of Lien. Infants. Parties. 
Section 119, article 1, chapter 77, Compiled Statutes, provid- 
ing for redemption of land from tax sales, docs not forbid 
the owner of a real-estate tax-sale certificate from miain- 
taining an action to foreclose the same, though the owner 
of the realty is an infant, idiot, or insane person. Leavitt v. 
Bell. hei ccle oe teeies iva ees oreceeae Dds bs 6's ii eis (ora el elielinteceta eye's srasecare 57 


x 


3. The equitable owner and holder of a real-estate tax-sale 
certificate may maintain an action in his own name to fore- 
close the same, although it has never been formally in- 
dorsed by the original purchaser at the tax sale in accord- 
ance with statutory provisions. Id, 


4, Where a lien is sought to be enforced for general taxes, the 
presumption is that the statute in reference to the levy and 
assessment of the taxes and to the sale of the real estate 
for their non-payment has been complied with; and the 
burden of showing irregularties, or that the tax sale is void, 
is upon the party asserting such fact, but this rule dovs not 
apply to special assessments. Id..... 2. cece see eee ee eee eeee 53 
Equitable Trust Co. G. OBrien... cc cece cece ccc e ene ee eens 735 


5. On foreclosure of a tax lien based on a valid tax sale the 


852 
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Taxation—concluded. 


holder is entitled to recover the amount bid at the tax sale, 
together with interest thereon at the rate of twenty per 
cent per annum for two years from the date of his certifi- 
cate and ten per cent thereafter. Alling v. Nelson...... one 


Irregularities of Assessor. 
The fanuure of an assessor to attach his oath to, and return 
the same with, the assessment roll are irregularities merely 
which do not affect the validity of the tax. Twinting v. Fin- 


UGA ws Ssere-seseie'eie's!G:d.ee siale s wiscdie'e ele6a ase iu Nialavd area 0 Siete Wialerere'} eels elcteee > 


Payment. 
Evidence held insufficient to establish the defense of pay- 
ment. Id. 
Protest. Repayment, 

In a suit to recover taxes paid under protest, the burden is 
on plaintiff to prove his allegations as to the invalidity of 
the taxes, where such allegations ure not admitted. Davis 
VM, Ol0E COUNTY... .ecererccccvcveees e pitegieves Siawisied Gents sees 


A protest pursuant to statute (Compiled Statutes, ch. 77, 
art. 1, sec. 144, sub. 1), against payment of taxes must state 
the grounds specifically, and repayment cannot be enforced 
for grounds other than those set forth in the notice of pro- 
test. Id. 


Telephone Companies. 


1. 


Time. 


A private corporation engaged in the business of operating 
a telephone plant is a common carrier of news and intelli- 
gence. Nebraska Telephone Co. v. Staté...c.ccceeeeccee eee 


It is the duty of a telephone company to furnish for a rea- 
sonable compensation to any citizen a telephone and tele- 
phonic service, and to charge each patron for the service 
rendered the same price it charges every other patron for 
the same service under substantially the same or similar 
conditions. Id, 


To determine what compensation a public telephone com- 
pany may exact for services is a legislative, and not o judi- 
cial, function. Id. 


A writ of mandamus requiring a telephone company to fur- 
nish telephonic service to relator for $3 per month when its 
regular charges were $5 per month, held improperly granted. 
Id. 


See Executions, 23. REVIEW, 47. 


Title Deeds. See MorrcaGEs, 10, 11. 


Transcript. See Birt oF EXxcErTIONS. REVIEW, 4, 48, 49, 65-69. 


Trespass. 
Where defendant pleads as a justification that the acts of 


which complaint was maude—the removal of a fence, and the 
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Trespass—cancluded. 


Trial. 


9. 


making of a grade and ditch—were done within a public 
road, the burden is on him to prove such facts by a prepon- 
derance of the evidence. Peterson v. Hopewell...........+ eas 
See Instructions. Jury. Nrew TRIAL. REVIEW, 6. 

Effect of Reversal. 


. Where a decree in favor of plaintiff foreclosing a mechan- 


ic’s lien is reversed on appeal by defendants, and the cause 
remanded for further proceedings, the situation of plaintiff 
is the same as if his rights had never been tried. Badger 
Lumber Co. v. HOUnS. ccc cece cece enc ceens eee ee tee oneness see 


Eaceptions. 


. Where the journal entry of a ruling recites that a party 


noted an exception to the order, it will be presumed that he 

was present in person or by counsel. Royal Trust Co. v. Ex- 

CHANGE BAN. crccccccscccneccvccccceccecsoucess eres fe oer 
Harmless Error. 

Where a case is tried to the court without the aid of a jury, 

it will be presumed that the court did not consider improper 

evidence. Knight v. Darby... cc ccc cree cee cece eee newer ee enne 


. Where a case is tried to the court without the aid of a jury 


the admission of improper evidence is not prejudicial error. 
Alling v. Nelson....... scalp eto rdie o'a,iecsustaveters Waite Bean Oe aces ate soheie Welelals 
Jurors. Evidence. 


. A juror will not be permitted to state to his fellow jurors, 


while they are considering their verdict, facts in the case 
within his own personal knowledge but not given in evi- 
dence, but should make the same known during the trial 
and, if desired, testify as a witness in the case. Hwiny v. 
BOING: bce ninco ci he Ses ie ae a Se 2 ele tee gee Horas o:6 Sees 
Verdict. Special Findings. 
To entitle a party to a judgment on the special findings of a 
jury, where the general verdict is against him, such findings 
must establish all the ultimate facts from which his right 
to a judgment results as a necessary legal conclusion. 
Omaha Life Ass'n v. KettendBach......cccececeen eee ee erences 


. Where no special findings are made, a general verdict in 


favor of a party includes a finding in his favor on every 
material issue made by the pleadings. Rosenfield v. Bee 
PUBLISNING CO... cccscrccccernccenceeesccesernreensnstererese 


The following was held to be a verdict for defendant: “We, 
the jury, impaneled and sworn in the above entitled cause, 
do find that the plaintiff had no cause of action until the 
assignor and executor of the lease had settlement on old ac- 
count.” Glaze v. Keith..........ees oes ob oP eidieswin aia aie steal evinces 


Special findings in a personal injury case examined and 
found not to be inconsistent with one another, but to estab- 
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Trial—concluded. 


10. 


11. 


12. 


lish contributory negligence and so to be inconsistent with 
a general verdict for plaintiff. Norfolk Bect-Sugar Co. v. 
PPOULEN seiese Seiya ee Bea Re Re Vis Ole Vaieloreracd ae CANO Sakae aie 
A special finding controls a general verdict, and when incon- 
sistent with the general verdict it is the duty of the court 
to render judgment accordingly. Id. 

Evidence held to justify the giving of an instruction to find 
for plaintiff in a certain sum. Nye v. Northern Assurance Co., 

Witness. Striking Out Answer. 

Where the answer of a witness is not responsive to the 
question propounded, the proper practice is to move the 
court to have such answer eliminated from the reeord. 
Chicago, R. Lf. & P. RB. Co. v. Sturn ccc cc ccececcaevecane seatereroe 


Trover and Conversion. See Corporations, 6, EvspENcr, 36, 37. 


PRINCIPAL AND AGENT, 8. SALES, 4. 


Evidence held sufficient to sustain a verdict for defendant in an 


action for conversion. losenfield v. Bee Publishing Co....... 


Trusts. See CorPoRATIONS, 17. PARTNERSHIP, 1, 3. 


1. 


2. 


Evidence held to sustain a finding that grantce in a deed, 
intended as a mortgage, purchased the equity of redemption 
at an execution sale in trust for grantor. Wyall-Bullurd 
Lumber C0. v. BOUrK@.. ccc cece cece nce cece ence een teen reeeees 


Where a person acted in a fiduciary relation to two con- 
traeting parties having antagonistic interests, and one of 
them was unaware of such person's fiduciary relation to tie 
other, such person, when he seeks in an action at law to 
assert an advantage to himself as against the party igno- 
rant of the dual capacity in which the claimant had acted, 
must show that the advantage claimed was not inequitable. 
Duesman V. Hale. ccccceccaccccerscevccceces eaten etter teense 


Usury. 
Where a usurious loan has been repeatedly renewed, and the 


notes evidencing the indebtedness have been taken in the 
name of a bank, or of its cashier, indifferently, and each 
transfer has been after due, the holder of the final note, 
who prosecutes the action, does so subject to any defense 
of usury which might have been set up against said note 
or any of its antecedents. Farmers Bank of Kearney v. Oliver, 


Value. See DAMAGES, 5. EVIDENCE, 35-38. 


Vendor and Vendee. See AbsTRAcTs oF TITLE. ATTACHMENT, 4. 


1. 


2. 


EXECUTIONS, 25, 26. MORTGAGES, 3. 
A purchaser of real estate during the pendency of a suit for 
its partition, from a party to such suit, is as much bound 
by the disposition made of the real estate by the decree ren- 
dered in such action as his grantor. Clark v. Charl’s........ 


A vendor of land, who delivers to his vendee a deed absolute, 


656 


776 
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74 
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Vendor and Vendee—concluded. 


does not retain a lien thereon for the unpaid purchase- 
money. Bloomfield State Bank v. Miller... .ccceeeeeeeee seuss 250 


3. One who purchases land incumbered by mortgage, receiv- 
ing a deed excepting the mortgage from the coverant 
against inceumbrances, and in paying the consideration de- 
ducts the lawful amount of the mortgage, is not thereby cs- 
topped from pleading the illegality of part of the mortgage 
contract. Hallam vu. Telleren.. ccc eee cece ccc cee neta e eres 256 

4. Where an executory written contract for the conveyance of 
realty requires the payment of a specified amount in cash at 
the date of such contract, and by virtue of an independent 
agreement a demand note of the vendee is accepted in lieu 
of the cash payment, the rcfusal of vendor and payce to 
accept the sum due on said note will not constitute a breach 
of the terms of said executory contract. King v. Waterman.. 324 


5. The grantee in a deed, though he does not subscribe the 
same, is bound by a covenant to pay a mortgage not due for 
more than a year after the delivery of the deed. Aen tall 
VU. GUINEA. cece eee nee eeee seeeeres tec et rece resesseeres seeee 403 


G. A contract for the purchase of land made bona fide for a 
valuable consideration vests the equitable interest therein 
in the vendee from the time of the execution of the contract, 
though the money is not then paid. Welm v. Fall........... 547 

7. The mere docketing of a judgment against a vendor of real 
estate is not notice to the vendee in possession, and does not 
impose on him a duty to apply deferred installments of the 
purchase price in satisfaction of such judgment. Id. 


8. A judgment of the district court, against a vendor of land 
who retains the legal title, attaches as a lien to such land, 
and, as against a vendee in possession with actual notice, 
may be enforced to the extent of the unpaid purchase price, 
Id. 


Venue. 
A life insurance company created under the laws of the state 
is situated, within the meaning of section 55 of the Code, 
in any county in the state in which it maintains an agent 
or servant engaged in transacting the business for which it, 
exists, and may be sued therein. Bankers Life Ins. Co. 2. 
BROODING cece ce ec ce cece e nee c eee e nett eens seeneeeetecceeseeeeee LIT 


Verdict. See Trrat, 6-11. 


Voluntary Assignments. 

1. An assignment of personal property for the benefit of cred- 
jtors should be filed in the office of the county clerk of the 
county where the assignor resides within twenty-four hours 
after its execution, and is not void because not filed for rec- 
ord with the register of deeds within that period. Maul ov. 
Drewel wocccccecccecnevwaperceesgresees pecepopecccsenceneescy 444 
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Voluntary Assignments—concluded. 


2. 


A deed of assignment which describes the property con- 
veyed with sufficient particularity to enable the same to be 
readily identified is not rendered void by the failure to at- 
tach to such deed a copy of the schedule of property re- 
ferred to therein as being on file in the office of the county 
judge, and containing a more specific description. Id...... 


. Where property is assigned to the sheriff and his successors 


in office in trust for the benefit of the creditors of the as- 
signor, on the expiration of the term of the then sheriff the 
execution of the trust devolves upon his successor in office, 
in case the assignee chosen by the creditors fails to qualify 
and enter upon the duties of assignee. Id. 


An objection to the admission of a deed of assignment in 
evidence that it was not executed or acknowledged in the 
manner in which a conveyance is required to be executed 
and acknowledged is too general and not sufficiently specific 
to reach defects in the form of execution and acknowledg- 
ment of the instrument. Id....... cece cece eee e et ee ene enes : 


. Whether a deed of assignment is void for reasons which ap- 


pear on its face is a question of law for the court, and not 
the jury, to determine. Id. 


Waiver. See CriminaL Law, 4, 10, 1L 


Wills. 


See DEEDs, 6. 


Witnesses. See InstrucTIoNs, 1. JuRy, 3. 


1. 


> 


A party is not required to make out his entire case, or any 
particular branch thereof, by a single witness. Zobl v. 
BQUCYSACHS cree cceececcetcecssece ore here sibsy ves eoses 


Credibility. 


. On review the supreme court will not pass on the credi- 


bility of witnesses. Bartlett vo. Scott....... ccc cece cece eens 


. 1t is the function of the jury to determine the credibility of 


witnesses and the weight to be accorded to their testimony. 
Kloke v. Martini... ..cceecesvcece ialecbidls hirer sescence Hewes ewes 


Impeachment. 


. Preliminary to the impeachment of a witness because of 


inconsistent statements made at a previous time, the atten- 
tion of the witness should be called to the time and place 
where such alleged statements had been made. McVey v. 
EGE: 22. cere Sal eeis-o io ein eis wis Bipieiere’ & oc0 Wiortis @/o\eia a sero adi giw Piateng Sew Aiwieeelere 


. If it is sought to impeach a witness because she is a pros- 


titute, inquiry should be made as to that fact, and not with 
reference to habits which are not characteristics peculiar to 
prostitutes alone. Id. 

Interest in Suit. 
The law does not raise against a witness the presumption 


446 


447 


20 


407 


554 
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Witnesses—concluded. 
of dishonesty because of his interest in the result of the 
suit in which he testifies. Boice v. Palmer........eeeeeeeene 


Transactions with Persons Deceased. 

7. In a suit against a testatrix to set aside an alleged fraudu- 
lent conveyance by testator to her and to subject the prop- 
erty to payment of grantor’s debts, it was held that she 
was incompetent, under section 329 of the Code, to testify 
to the transaction out of which the conveyance originated. 
Adler & Sons Clothing Co. v. Hellman......... fecasa islate:e: eeleselee.e 


Privileged Communications. 

8. In a suit against a testatrix to set aside an alleged fraudu- 
lent conveyance by testator to her and to subject the prop- 
erty to payment of grantor’s debts, an attorney who was 
present as adviser of the parties was held competent to tes- 
tify to the conversation between them. Id. 


Words and Phrases. 
1. “Insolvency.” Adler & Sons Clothing Co. v. Hellman........- 
2. “For at least six days prior.” Leavitt y. Bell........ Sie aseiatens. 
3. “Residence.” State v. School District.........ccececcccccacee 
Work and Labor. See EvIDENCE, 38. 


Rendition of rejected bill for services does not estop claimant 
from suing for a larger amount. People’s Nat. Bank v. Geist- 


389 
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Writs. See Process. SUMMONS, 


